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1  CASES 

ARGUED   AND   DETERMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


Francis  Hutchinson 

v. 

Albert  E.  Howe. 


Filed  at  Ottawa  June  20,  1881 — Rehearing  denied  September  Term,  1S81. 

1.  Feeehold — whether  involved — as  affecting  right  of  appeal  to  Su- 
preme Court.  On  bill  to  have  an  agreement  for  the  exchange  of  lands 
cancelled,  and  to  recover  $1000  liquidated  damages  for  a  neglect  or  refusal 
to  perform  the  contract,  where  the  defendant  filed  a  cross -bill  asking  the 
same  relief  against  the  complainant,  but  afterwards  by  amendment  prayed 
either  for  the  specific  performance  of  the  agreement  or  a  personal  decree  for 
the  liquidated  damages,  both  bills  treating  the  contract  as  an  alternative  one, 
giving  the  parties  each  a  right  to  perform  by  conveying,  or  by  paying  the 
agreed  damages,  and  the  circuit  court  dismissed  the  original  bill  and  rendered 
a  decree  on  the  cross -bill,  that  the  complainant  convey  the  lands  he  agreed 
to  within  a  certain  time,  and  that  in  default  of  such  conveyance  he  pay  to 
the  defendant  $1000,  the  liquidated  damages:  Held,  on  appeal  by  the  com- 
plainant in  the  original  bill,  that  no  freehold  was  involved,  and  therefore  the 
appeal  did  not  lie  directly  from  the  trial  court  to  the  Supreme  Court. 

2.  A  decree  which  gives  a  defendant  an  election  to  convey  land  to  the 
complainant  in  pursuance  of  his  agreement,  or  to  pay  a  certain  sum  of  money 
in  lieu  of  such  conveyance,  in  no  sense  affects  the  lands  of  the  party  against 
whom  it  is  rendered,  and  no  appeal  lies  directly  to  the  Supreme  Court. 

3.  In  a  bill  to  remove  a  cloud  from  the  title  to  real  estate,  a  freehold  may 
or  may  not  be  involved,  depending  upon  that  which  is  claimed  to  create  the 
cloud.  When  the  litigation  concerns  an  executory  or  conditional  contract 
which  is  alleged  to  create  a  cloud,  a  freehold  is  not  necessarily  involved.  If 
the  cloud  is  a  mere  incumbrance,  a  freehold  is  not  involved. 
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Brief  for  the  Appellant. 

4.  Removal  of  cloud — party  seeking  must  have  a  title.  Unless  a 
party  shows  title  to  land  in  himself,  he  can  not  complain  that  there  is  a  cloud 
upon  it.  He  must  have  a  title  to  the  land  to  give  him  a  standing  in  court 
before  he  can  contest  a  cloud  upon  the  title,  whether  it  is  created  by  an 
incumbrance  or  an  adverse  title.-  In  such  case  the  real  contest  is  as  to  that 
which  creates  the  cloud,  and  not  the  title  of  the  party  complaining,  unless  it 
is  put  in  issue  by  the  pleadings. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Brawley  &  Dunne,  for  the  appellant : 

1.  It  was  essential  for  Howe  to  show,  on  February  1, 
1879,  power  to  make  the  title.  Pomeroy  on  Spec.  Per.  sees. 
315,  317,  380,  394-5,  note  1 ;  Kent  v.  Humphrey,  13  111.  573 ; 
1  Sugden  on  Vend.  444,  577,  578 ;  2  Story's  Eq.  Jur.  776 ; 
Andrews  v.  Sullivan,  2  Gilm.  327 ;  Ditto  v.  Harding,  73  111. 
117;  Murphy  v.  Lockwood,  21  id.  611 ;  Nolte  v.  Lowe,  18  id. 
437  ;  Morgan  v.  Herrick,  21  id.  496  ;*  Tyler  v.  Young,  2  Scam. 
446 ;  3  Parsons  on  Cont.  383,  386 ;  Bingham  on  Sales,  802 ; 
Benedict  v.  Lynch,  1  Johns.  Ch.  370,  with  note  in  7  Am.  Dec. 
484,  and  17  cases  there  cited ;  Richmond  v.  Gray,  3  Allen, 
10 ;  Butler  v.  O'Hear,  1  Des.  (S.  C.)  382,  in  1  Am.  Dec. 
671 ;  Milnor  v.  Willard,  34  111.  41 ;  Heckard  v.  Sayre,  34  id. 
142 ;  Stow  v.  Russell,  36  id.  38 ;  Phelps  v.  Illinois  Central 
Railroad  Co.  63  id.  468;  77  id.  180;  Bastmeek  v.  Hess,  80 
id.  138 ;  Glover  v.  Fisher,  11  id.  673 ;  Chrisman  v.  Miller, 
21  id.  227;  Wynkoop  v.  Cowing,  21  id.  585;  Levin  v.  Cleary, 
75  id.  349;  36  id.  18;  26  id.  643. 

2.  Howe  did  not,  on  February  1,  1879,  show  proper  title. 

a.  A  contract  to  furnish  an  abstract  showing  good  title 
is  a  contract  to  tender  record  title.  Pomeroy  on  Spec.  Per. 
sec.  353  ;  1  Chitty  on  Cont.  429  ;  Pomeroy  v.  Drury,  14  Barb. 
418,  and  cases  there  cited. 

b.  Abstract  did  not  show  record  title. 

3.  Howe  did  not  show  power  to  make  a  title,  at  time  of 
decree. 
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Brief  for  the  Appellee. 

a.  Under  a  contract  for  record  title,  possessory  title  will 
not  suffice.     Page  v.  Greeley,  75  111.  400,  and  supra  under  2  a. 

b.  Howe  did  not  show  even  a  good  possessory  title.  Note 
to  Lewis  v.  Herndon,  14  Am.  Dec.  72 ;  Angell  on  Lim.  p.  3, 
sec.  5,  p.  576,  sec.  384. 

4.  Hutchinson  was  not  in  default  February  1,  1879. 
Wenne  v.  Reynolds,  6  Paige,  407 ;  1  Ves.  567. 

5.  Decree  in  alternative  form  was  bad.  Shields  v.  Bar- 
row, 17  How.  130 ;  Pomeroy  on  Spe.  Per.  sees.  469  to  481 ; 
Kent  v.  Humphreys,  13  111.  573. 

Messrs.  Palmee  &  Denkee,  for  the  appellee,  made  the  fol- 
lowing among  other  points  not  herein  given : 

This  court  has  no  jurisdiction  to  entertain  the  appeal,  as 
a  freehold  is  not  necessarily  involved.  Act  of  1879;  Akin 
v.  Lloyd,  28  111.  331 ;  Gage  v.  Busse,  94  id.  590. 

He  who  seeks  equity  must  do  equity.  The  doctrine  of 
courts  of  equity  is  compensation,  not  forfeiture.  Murphy  v. 
Lockwood,  21  111.  611 ;  Andrew  v.  Sullivan,  2  Gilm.  334 ;  Mix 
v.  Beach,  46  111.  316. 

Delivery  of  abstract  is  not  material.  Fry  on  Spec.  Per. 
sees.  706,  712;  Pom.  on  Con.  466;  Hilliard,  203,  204; 
Seton  v.  Slade,  7  Ves.  265 ;  Helpivell  v.  Knight,  1  You.  & 
Coll.  419 ;  Roberts  v.  Berry,  16  Beav.  31 ;  affirmed,  3  DeG. 
M.  &  G.  284. 

Party  seeking  to  rescind  must  offer  and  be  ready  to  per- 
form. Davison  v.  Hill,  1  Bradw.  70  ;  Peck  v.  Brighton,  69  111. 
203 ;  Bishop  v.  Newton,  20  id.  178  ;  Baker  v.  Bishop,  45  id. 
270 ;  Mix  v.  Beach,  46  id.  311 ;  Murphy  v.  Lockwood,  21  id. 
617. 

Party  in  default  has  no  right  to  say  the  contract  is  at  an 
end.  Myer  v.  Gross,  59  111.  453 ;  Crabtree  v.  Levings,  53  id. 
530 ;  Snyder  v.  Spaulding,  57  id.  487 ;  Peck  v.  Brighton  Co. 
69  id.  203. 
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_  _      . 

Messrs.  Brawley  &  Dunne,  for  the  appellant,  in  reply : 

As  to  what  is  a  freehold.  4  Kent's  Com.  sec.  55,  *24 ;  2 
Washb.  Eeal  Prop.  250. 

In  a  good  bill  to  remove  a  cloud,  a  freehold  is  necessarily 
involved,  because  in  such  a  bill  the  complainant  must  show 
title.  Emery  v.  Cochran,  82  111.  65 ;  Wing  v.  Sherrer,  77  id. 
200 ;  Hopkins  v.  Granger,  52  id.  504 ;  West  v.  Schiebly,  54 
id.  523. 

The  Appellate  Courts  have  uniformly  held  to  the  same  effect. 
Young  v.  Stearns,  3  Bradw.  498 ;  Patterson  v.  McKenny,  6  id. 
394;  Fitzgerald  v.  Fitzgerald,  7  id.  191;  Robenson  v.  Peter- 
son, id.  398 ;  Sperry  v.  Young,  id.  402 ;  Whitehead  v.  Alex- 
ander, id.  506;  Gage  v.  Bailey,  id.  619;  Gage  v.  McLaugh- 
lin, id.  623. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  case  was  brought  by  Francis 
Hutchinson,  in  the  Superior  Court,  against  Albert  E.  Howe, 
and  the  object  was  to  have  a  certain  agreement  of  the  date 
of  November  1,  1878,  between  complainant  and  defendant, 
in  relation  to  the  exchange  of  lands,  declared  null,  and  can- 
celled, as  being  a  cloud  upon  the  title  of  complainant's 
property  therein  described,  and  to  have  a  decree  for  the  sum 
agreed  upon  as  damages  in  case  either  party  should  fail  to 
perform  the  contract.  The  contract  is  set  out  in  the  bill, 
from  which  it  appears  complainant  was  to  convey  certain 
real  estate  owned  by  him  in  Chicago  to  defendant,  subject 
to  certain  incumbrances  named,  and  in  consideration  of 
which  defendant  was  to  convey  to  complainant  certain  lands 
situated  in  the  State  of  Mississippi,  subject  to  incumbrances. 
By  the  terms  of  the  contract  complainant  was  to  have  the 
privilege  of  examining  the  property  of  defendant,  and  upon 
making  such  examination,  if  it  proved  to  be  satisfactory, 
complainant  was  to  write  across  the  face  of  the  contract 
"  satisfied,"  and  from  thence  it  was  to  be  binding  on  both 
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parties.  After  making  a  personal  examination  of  the  prop- 
erty of  defendant  proposed  to  be  exchanged,  complainant, 
on  December  1,  1878,  indorsed  on  the  contract  "satisfied." 
Each  party  was  to  furnish  abstracts  showing  good  title  to 
their  respective  property.  The  contract  was  to  be  performed 
within  fifteen  days  after  its  acceptance  by  complainant. 
Either  party  failing  to  comply  with  his  part  of  the  contract 
was  to  forfeit  and  pay  to  the  other  party  the  sum  of  $1000, 
which  amount  was  agreed  upon  as  being  in  full  of  liquidated 
damages  that  would  be  sustained  by  failure  to  comply  with 
the  contract.  The  time  in  which  the  contract  should  be  per- 
formed was  several  times  extended  by  mutual  consent,  until 
it  was  agreed  it  should  be  closed  on  the  first  of  February, 
1879.  Defendant  placed  the  agreement  on  file  in  the  record- 
er's office  of  Cook  county,  where  complainant's  property  is 
situated ;  but  it  does  not  appear  it  was  recorded  in  Missis- 
sippi, where  defendant's  property  is.  It  is  alleged  by  com- 
plainant, in  his  bill,  that  he  furnished  proper  proof  of  his 
title  to  his  lands,  and  that  he  was  ready  and  willing  to  carry 
out  the  contract,  but  that  defendant  failed  to  show  good  title 
to  his  lands,  and  still  failing  to  do  so,  on  February  1,  1879, 
he  refused  to  exchange  property,  for  the  reason  defendant 
had  not  shown  good  title  to  .his  lands.  On  account  of  such 
failure  it  is  alleged  defendant  became  liable  under  the  agree- 
ment to  pay  complainant  $1000,  being  the  amount  of  dam- 
ages agreed  upon  for  the  failure  of  either  party  to  perform 
it.  After  making  a  full  answer  to  the  original  bill,  denying 
all  the  principal  allegations,  but  not  under  oath,  defendant 
filed  a  cross-bill,  in  which  he  recited  the  substance  of  the 
original  bill  and  his  answer  thereto,  and  then  set  forth  his 
compliance  with  the  terms  of  the  agreement  on  his  part  to 
be  kept,  and  that  he  was  always  ready  and  willing  to  perform 
the  contract,  but  that  complainant  was  not  ready  and  willing 
to  perform  it.  The  prayer  of  the  cross-bill  was,  that  the 
agreement  between  the  parties  be  cancelled,  and  that  com- 
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plainant  be  decreed  to  pay  defendant  $1000  damages,  as  for 
the  breach  of  such  contract.  Complainant  demurred  to  that 
part  of  the  cross-bill  asking  a  cancellation  of  the  agreement, 
because  it  was  a  part  of  the  relief  prayed  for  in  the  original 
bill,  and  answered  the  residue  of  the  cross-bill.  On  leave 
obtained  of  the  court  for  that  purpose,  defendant  afterwards 
amended  his  cross-bill,  alleging  that  on  February  1,  1879, 
he  was,  and  still  is,  ready  to  perform  the  agreement,  and 
asked  that  complainant  be  decreed  to  perform  it.  Eeplica- 
tions  were  filed  to  the  answers  to  the  original  and  cross-bills, 
and  after  the  issues  were  thus  formed  the  cause  was  referred 
to  the  master  to  inquire  whether  on  February  1,  1879,  the 
parties  had  good  titles  to  their  respective  lands  mentioned  in 
the  agreement,  and  whether  on  or  before  that  date  the  par- 
ties furnished  abstracts  showing  good  titles.  The  report  of 
the  master  is  quite  elaborate,  and  presents  a  very  clear  view 
of  the  testimony  submitted.  His  conclusion  was,  that  neither 
abstract  showed  good  title  to  the  lands  the  parties  proposed 
to  exchange.  Exceptions  were  taken  by  defendant,  Howe,  to 
the  report  of  the  master,  but  complainant  seems  to  have 
acquiesced  in  his  findings.  On  the  final  hearing  of  the  cause 
the  court  dismissed  the  original  bill,  and  sustained  the  excep- 
tions taken  by  defendant  to  that  portion  of  the  master's 
report  not  in  harmony  with  the  decree  rendered  on  the  cross- 
bill. As  the  court  found  complainant  in  the  cross-bill  had 
exhibited  evidence  of  such  title  to  the  lands  as  he  had  cove- 
nanted to  make,  it  Was  decreed  defendant  in  the  cross-bill 
should,  at  his  election,  either  perform  the  agreement,  or,  in 
default  thereof,  pay  complainant  in  the  cross-bill  $1000,  the 
sum  agreed  upon  as  liquidated  damages  in  case  of  a  failure 
to  perform  the  contract.  Complainant  in  the  original  bill 
brings  the  case  directly  to  this  court  to  obtain  a  reversal  of 
the  decree  of  the  Superior  Court,  and  now  defendant  moves 
to  dismiss  the  appeal  for  want  of  jurisdiction  in  this  court 
in  the  first  instance  to  hear  and  determine  the  appeal. 
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It  is  conceded  that  unless  a  freehold  is  involved  in  the 
litigation  the  appeal  can  not  be  maintained  under  the  recent 
Practice  act,  in  force  since  July  1,  1879.  It  is  not  appre- 
hended how  any  freehold  is  or  can  be  involved  in  this  litiga- 
tion, under  any  allegation  contained  in  the  original  bill.  No 
relief  was  asked  that  could  in  any  manner  affect  the  real 
estate  of  either  party.  Complainant  had  elected  not  to  per- 
form the  contract,  because  of  the  failure  of  defendant  to 
produce  satisfactory  evidence  of  his  title  to  the  property  to 
be  exchanged.  The  specific  relief  demanded  was,  that  the 
agreement  might  be  cancelled,  and  that  complainant  might 
have  a  personal  decree  against  defendant  for  the  sum  agreed 
upon  as  liquidated  damages  in  case  of  a  failure  to  perform 
the  contract.  Certainly  no  decree  was  asked  affecting  the 
lands  of  defendant,  and  according  to  the  theory  of  the  bill 
complainant's  lands  were  not  involved.  Defendant,  by  his 
original  cross-bill,  invoked  the  same  relief  for  himself  in 
regard  to  the  agreement  that  complainant  had  asked  by  his 
bill,  and  nothing  more.  It  is  plain,  therefore,  that  unless 
the  amended  cross-bill,  which  prays  for  a  specific  perform- 
ance of  the  agreement,  introduced  a  freehold  into  the  litiga- 
tion, none  is  involved.  The  original  and  cross-bills  are  all 
framed  on  the  theory  either  party  could  refuse  to  convey  the 
lands  he  proposed  to  exchange,  and  only  be  subject  to  the 
alternative  contained  in  the.  agreement,  viz :  the  payment 
of  the  liquidated  damages  agreed  upon.  Each  party  had  an 
election  as  to  which  he  would  do.  Electing  to  perform  one 
part  of  the  contract  in  that  respect  absolved  him  from  any 
further  obligation  to  perform  the  other.  The  decree  of  the 
court  follows  the  construction  given  to  the  contract  by  both 
parties,  and  gives  defendant  in  the  cross-bill  an  election 
whether  he  will  comply  with  that  part  of  the  agreement  in 
relation  to  conveying  the  land  or  not,  and  on  his  electing 
not  to  convey  the  lands,  the  decree  in  that  regard  is  not 
binding  on  him ;  but  the  decree  for  the  payment  of  the  liqui- 
2—100  III. 
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dated  damages  in  consequence  of  such  election  became  abso- 
lute. The  decree  does  not  make  it  the  duty  of  defendant  in 
the  cross-bill  to  convey  his  lands  in  performance  of  the 
agreement.  He  is  left  perfectly  free  to  do  it  or  not  to  do  it, 
at  his  voluntary  election.  Such  a  decree  in  no  sense  affects 
the  lands  of  the  party  against  whom  it  is  rendered.  The 
only  conclusive  part  of  the  decree  is  a  personal  decree  for 
the  payment  of  money,  and  nothing  else.  It  is  not  under- 
stood either  party  claimed,  by  his  pleadings,  the  other  was 
under  any  absolute  obligation  to  convey  the  lands  concerning 
which  the  agreement  was  made.  Either  party  could  elect 
to  pay  the  liquidated  damages  agreed  upon,  and  be  absolved 
from  further  performance  of  the  agreement.  How  can  it  be 
said,  then,  a  freehold  is  involved  in  this  litigation  ?  No  duty 
is  imposed  upon  defendant  in  the  cross-bill  by  the  decree,  in 
regard  to  his  lands,  he  might  not  of  his  own  volition  elect  to 
perform, — that  he  could  do  or  omit,  independently  of  the 
decree.  It  neither  imposed  nor  removed  any  restrictions  in 
that  respect. 

In  a  bill  to  remove  a  cloud  from  the  title  to  real  estate,  a 
freehold  may  or  may  not  be  involved.  That  depends  on 
what  it  is  that  is  said  to  be  a  cloud  upon  the  title.  When 
the  litigation  concerns  an  executory  or  conditional  contract 
which  is  alleged  to  create  a  cloud  upon  the  title  to  real  prop- 
erty, a  freehold  is  not  necessarily  involved.  It  may  be  a 
mere  incumbrance,  and  yet  a  cloud  upon  the  title  it  may  be 
desirable  to  have  removed.  In  proceedings  to  foreclose  a 
mortgage,  it  has  uniformly  been  held  a  freehold  is  not 
included  by  any  logical  construction.  Primarily  the  mort- 
gage indebtedness  is  the  subject  of  the  litigation,  and  the 
title  to  the  mortgaged  premises  is  seldom  called  in  question. 
But  where  the  cloud  is  created  by  an  executed  contract,  as,  a 
deed  purporting  to  convey  the  title  to  the  estate,  and  the 
question  is  made  whether  it  is  a  valid  deed  or  a  mere  cloud 
upon  the  title,  a  freehold  would  seem  to  be  necessarily  involved. 


1SS1.]  Hutchinson  v.  Howe.  19 

Opinion  of  the  Court. 

It  is  the  title  itself  that  is  a  matter  of  contention.  Keeping 
these  distinctions  in  mind,  the  previous  decisions  of  this 
court  on  this  subject  will  be  found  to  be  in  entire  harmony. 
A  principle  recognized  in  all  the  cases  is,  that  unless  a  party 
shows  title  to  land  in  himself,  it  is  not  for  him  to  complain 
there  is  a  cloud  upon  it.  He  must  have  a  title  to  the  land 
to  give  him  a  standing  in  court  before  he  can  contest  a  cloud 
upon  the  title,  whether  it  is  created  by  an  incumbrance  or  an 
adverse  title.  Hopkins  v.  Granger,  52  111.  504;  West  v. 
Schnebly,  54  id.  523 ;  Emery  v.  Cochran,  82  id.  65.  In  such 
cases  the  real  contention  concerns  that  which  is  said  to  create 
the  cloud,  and  not  the  title  of  the  party  complaining,  unless 
it  is  put  in  issue  by  the  pleadings.  A  clearer  understanding 
of  the  rule  that  obtains  will  be  had  by  an  examination  of 
some  of  the  previous  decisions. 

No  discussion  was  had  in  Akin  v.  Lloyd,  28  111.  331, 
whether  a  freehold  was  involved,  and  the  case  furnishes  no 
aid  in  arriving  at  a  conclusion  in  the  present  case.  The 
only  question  raised  and  discussed  in  the  opinion  of  the 
court  is,  whether  a  suit  in  equity,  the  object  of  which  was 
not  to  affect  real  estate,  could  be  commenced  in  a  county 
where  the  defendant  could  be  found,  as  was  the  case  in 
actions  at  law.  It  was  held,  that  under  the  second  section 
of  the  Chancery  Code,  which  prescribed  the  mode  of  com- 
mencing suits  in  equity  or  chancery,  the  jurisdiction  of  the 
court  is  confined  to  the  county  of  the  residence  of  the 
defendant,  and  that  is  all  that  is  decided  in  that  case. 

In  Wing  v.  Sherrer,  11  HI.  200,  that  which  was  said  to  be 
a  cloud  upon  the  title  to  the  property  was  a  deed  made  by  a 
stranger,  who  represented  himself  to  be  the  party  owning  the 
land.  The  object  of  the  bill  was  to  set  aside  the  deed  made 
by  the  stranger,  as  a  cloud  upon  the  title  of  the  party 
claiming  to  be  the  true  owner.  By  the  pleadings,  the  title 
complainant  insisted  was  the  paramount  title,  as  well  as  the 
adverse  title  which  defendant  undertook  to  maintain  was  the 
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better  title,  and  which  was  obtained  under  the  deed  from  the 
stranger,  were  both  distinctly  put  in  issue,  and  it  is  apparent 
a  freehold  was  involved  in  the  litigation. 

In  Gage  v.  Busse,  94  111.  590,  the  bill  was  to  remove  a 
cloud  from  the  title  to  lands  created  by  certificates  of  purchase 
obtained  at  the  sale  of  lands  and  lots  for  taxes.  No  deed 
had  been  made,  and  it  was  held  no  freehold  was  involved,  and 
the  court  refused  to  take  jurisdiction  to  hear  the  appeal  for  that 
reason.  Neither  in  the  opinion  of  the  court  nor  in  the  statement 
of  the  case  by  the  report,  is  there  to  be  found  any  full  recital 
of  the  facts.  If  the  arguments  of  counsel  are  to*be  regarded, 
it  would  seem  the  controversy  was  measured  by  the  amount 
the  owner  would  be  required  to  pay  to  discharge  his  lands 
from  the  liens  of  the  taxes.  Eegarding  it  in  that  light,  it 
was  a  mere  incumbrance,  like  a  certificate  of  purchase  at  a 
mortgage  sale,  that  might  or  might  not  mature  into  a  title. 

The  case  at  bar  is  within  the  principle  of  the  case  last 
cited,  and  is  a  stronger  case  for  the  application  of  the  rule. 
That  which  is  the  subject  matter  of  the  controversy  here,  is 
which  party  shall  be  decreed  to  pay  the  other  the  sum  agreed 
upon  as  liquidated  damages  for  a  failure  to  comply  with 
the  agreement  between  them,  and  the  sum  of  money  in  con- 
tention is  not  even  an  incumbrance  upon  the  property  of 
either,  party.  It  seems  quite  clear,  therefore,  that  no  freehold 
is  involved  in  this  litigation,  and  the  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 

Scholfield  and  Mulkey,  JJ. :  We  do  not  concur  in  that 
portion  of  this  opinion  which  assumes  to  lay  down  a  rule  by 
which  to  determine  whether  in  bills  to  remove  clouds  from 
titles  a  freehold  is  involved.  It  is  decided  no  freehold  is 
involved  in  the  present  case,  and  the  question  what  may  be 
involved  in  other  and  different  cases  is  not  before  us.  What 
is  said,  it  is  true,  will  not  be  conclusive  on  this  question  in 
other  cases  where  the  precise  question  may  be  presented,  but 
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it  will  tend  to  foreclose  discussion,  and  may  be  insisted  upon 
as  res  judicata.  Moreover  we  do  not,  with  all  due  respect  to 
our  brother  who  wrote  the  opinion,  believe  the  rule  as  laid 
down  to  be  accurate. 


Lake  Shoke  and  Michigan  Southern  Eailway  Company  et  al. 

v. 
Chicago  and  Western  Indiana  Eailroad  Company. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term.,  1881. 

1.  Eminent  domain — damages  by  taking  right  of  way  not  limited  to 
part  appropriated.  In  a  proceeding  to  condemn  a  right  of  way  by  one 
railroad  company  across  the  right  of  way  of  another  company  upon  certain 
blocks,  the  company  whose  franchise  is  sought  to  be  taken  in  part  will  not  be 
restricted  in  its  compensation  to  the  damage  to  its  right  of  way  or  railroad 
property  within  the  blocks.  In  such  case  it  will  be  competent  for  the  defend- 
ant company  to  show  and  recover  for  damages  it  would  be  subjected  to  by 
placing  obstructions  upon  its  right  of  way,  in  maintaining  and  operating  the 
proposed  new  road,  whereby  access  to  different  parts  of  its  line  would  be 
interfered  with,  and  its  capacity  for  the  transaction  of  business  destroyed  or 
impaired. 

2.  Same — injury  to  entire  right  of  way  interfered  with,  a  proper  element 
of  damage.  Although  a  right  of  way  of  a  railroad  company  is  limited  to  the 
use  of  the  land  for  the  construction,  maintenance  and  operation  of  a  railroad 
upon  it,  this  limited  use  is  property,  and  any  interference  with  it  at  any  point, 
by  condemnation  for  another  railroad,  whereby  the  use  is  impaired,  may  be 
considered  in  connection  with  and  as  affecting  its  use  as  an  entirety. 

3.  Same — damages  when  property  is  adapted  only  to  a  special  use. 
Where  land  has  no  market  value,  from  the  fact  of  its  being  used  as  a  right  of 
way  for  a  railroad,  and  devoted  to  a  special  use  of  making  railroad  transfers, 
estimates  of  its  value  Avith  reference  to  such  use,  by  those  competent  to  speak 
in  that  regard,  should  be  received  on  the  question  of  compensation  to  be 
paid  for  its  condemnation  for  the  use  of  another  railroad  company  for  its 
right  of  way,  and  it  is  error  to  refuse  such  evidence. 

4.  On  proceedings  to  condemn  a  strip  of  land  across  the  right  of  way  of 
a  railroad  company,  a  limitation  of  the  damages  to  those  for  physical  injury 
to  the  land  sought  to  be  condemned  for  another  railroad,  will  be  too  restricted. 
The  defendant  should  be  allowed  to  recover  for  the  obstruction  of  the  use  of 
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its  remaining  property,  and  for  all  damage  to  it  resulting  from  the  operation 
of  the  second  railroad  on  the  strip  so  taken. 

5.  Appeal — what  embraced  in.  An  order  of  the  county  court  made  in  a 
proceeding  to  condemn  land  for  a  right  of  way  after  the  allowance  and  per- 
fecting of  an  appeal  from  the  final  judgment  to  this  court,  authorizing  the 
petitioner  to  enter  on  the  premises  pending  the  appeal,  will  not  be  involved 
in  the  appeal. 

6.  An  appeal  brings  up  for  review  only  such  matters  as  precede  the  entry 
and  perfecting  of  the  appeal,  and  not  any  matter  occurring  subsequently;  and 
a  refusal  of  an  appeal  as  to  such  subsequent  proceedings  will  not  have  the 
effect  of  bringing  them  up  for  hearing  on  the  first  appeal. 

Appeal  from  the  County  Court  of  Cook  county ;  ^the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Thomas  F.  Withrow,  Mr.  C.  D.  Roys,  Mr.  J".  L.  High, 
and  Mr.  Geo.  W.  Kketzinger,  for  the  appellants : 

The  extent  of  the  exercise  of  the  power  of  eminent  domain 
is  a  question  for  judicial  determination,  and  the  extent  of  the 
taking  must  be  limited  to  the  necessities  of  the  case.  Cooley's 
Const.  Lim.  pp.  538-540. 

Where  all  the  purposes  of  the  later  organization  can  be 
effectuated  without  invading  the  property  rights  and  fran- 
chises of  the  former,  no  implication  will  be  tolerated  by 
which  the  uses  and  purposes  of  the  former  can  in  any  man- 
ner be  infringed  or  impaired.  Matter  of  the  City  of  Buffalo, 
68  N.  Y.  175 ;  City  of  Chicago  v.  Quimby,  38  111.  278. 

A  necessity  created  by  the  company  for  its  own  conveni- 
ence, or  for  the  sake  of  economy,  will  not  justify  an  inter- 
ference with  or  extinction  of  previously  granted  franchises. 
Packer  v.  The  Railroad  Company,  7  Har.  211 ;  Milwaukee  and 
St.  Paul  Railway  Company  v.  City  of  Faribault,  23  Minn. 
167;  Inhabitants,  etc.  of  Springfield  v.  Connecticut  Railroad, 
4  Cush.  63 ;  N.  Y.  C.  Coal  Co.  v.  G.  C.  C.  Co.  37  Md.  503  ; 
R.  S.R.  R.  Co.  v.  Davis,  43  N.  Y.  137;  Angell  and  Ames  on 
Corp.  sec.  192 ;  Mills  on  Em.  Domain,  sees.  46,  47. 

While  the  legislature  has  the  right,  under  the  constitution, 
to  provide  for  the  appropriation  of  the  property  and  fran- 
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chises  of  incorporated  companies  in  case  of  "public  neces- 
sity," it  has  failed  to  do  so,  and  the  constitutional  provision 
is  not  self-executing.  It  requires  appropriate  legislation  to 
make  it  available. 

A  petitioner  for  the  condemnation  of  land  for  right  of  way 
is  not  entitled  to  enter  and  take  possession,  pending  the  deter- 
mination of  the  case  on  appeal  to  this  court,  by  giving  bond. 
A  statute  authorizing  this  is  unconstitutional.  See  People  v. 
Williams,  51  111.  63 ;  Cook  v.  South  Park  Com'rs,  61  id.  115 ; 
People  v.  McRoberts,  62  id.  38 ;  Sanborn  v.  Belden,  51  Cal. 
256 ;  Vilhac  v.  Stockton  and  I.  R.  Co.  53  id.  208 ;  San  Mateo 
Water  Works  v.  Sharp  stein,  '50  id.  284 ;  Thompson  v.  Grand 
Gulf  R.  and  B.  Co.  3  How.  (Miss.)  240. 

The  court  erred  in  excluding  all  testimony  as  to  damages 
to  the  property  and  business  of  appellants  by  the  proposed 
taking,  and  in  excluding  the  testimony  offered  upon  their 
cross-petition  as  to  damages  sustained  to  their  property 
injured  but  not  taken.  Mills  on  Em.  Domain,  sec.  173; 
Haslam  v.  G.  and  S.  W.  R.  R.  Co.  64  111.  355 ;  St.  L.,  V.  and 
T.  H.  R.  R.  Co.  v.  Clapp,  67  id.  614 ;  Jones  v.  Chicago  and 
Iowa  Railroad  Co.  68  id.  383;  Keithsburg  and  East.  Railroad 
Co.  v.  Henry,  79  id.  292 ;  South  Park  Com'rs  v.  Dunlevy  et  al. 
91  id.  49;  Chicago  and  Alton  Railroad  Co.  v.  Hopkins  et  al. 
90  id.  316 ;  R.,  R.  I.  and  St.  L.  R.  R.  Co.  v.  McKinley,  64 
id.  338 ;  Wilson  v.  R.,  R.  I.  and  St.  L.  R.  R.  Co.  59  id.  273 ; 
Chapman  et  al.  v.  Kirby,  49  id.  217. 

The,  compensation  allowed  should  be  sufficient  to  cover  the 
actual  damage  occasioned  by  the  actual  construction  of  the 
road,  for  the  land  taken,  for  all  physical  injury  to  the  residue, 
and  for  all  inconveniences  of  any  character  actually  pro- 
duced. Jones  v.  Chicago  and  Iowa  Railroad  Co.  68  111.  383 ; 
1  Iowa,  393 ;  2  id.  300 ;  Sherwood  v.  St.  Paid  and  Chicago 
Railway  Co.  21  Minn.  127 ;  Bangor  Railroad  Co.  v.  McComb, 
60  Me.  290;  St.  Louis,  Vandalia  and  Terre  Haute  Railroad 
Co.  v.  Mollett,  59  111.  236. 
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That  a  riparian  owner  is  entitled  to  compensation  for  any 
interference  with  his  right  of  access  to  his  premises  over 
navigable  waters,  which  are  public  highways,  is  established 
beyond  question.  Delaplaine  v.  Chicago  and  Northwestern 
Raihvay  Co.  42  Wis.  214 ;  McCarthy  v.  Metropolitan  Board 
of  Works,  L.  R.  8  C.  P.  209 ;  Sinnickson  v.  Johnson,  2  Hare, 
147 ;  Hoffman  v.  Hoffman,  2  Butcher,  175 ;  Brayton  v.  Fall 
River,  113  Mass.  218;  Haskell  v.  New  Bedford,  101  id.  — ; 
Chicago  and  Pacific  Railway  Co.  v.  Stein,  75  111.  44. 

Interference  with  the  right  of  access  from  a  public  road  to 
abutting  premises,  to  the  injury  of  the  latter,  though  such 
interference  be  located  exclusively  in  the  public  highway, 
must  be  followed  by  compensation.  See  Glover  v.  North 
Staffordshire  Railway  Co.  16  Q.  B.  923 ;  East  India  and  West 
India  Docks  and  Junction  Railway  Co.  v.  Gattke,  3  Mac.  &  G. 
155;  London  and  Northwestern  Railway  Co.  v.  Bradley,  id. 
336 ;  Caledonian  Railway  Co.  v.  Ogilvy,  2  Macg.  229 ;  Cham- 
berlain v.  West  End  of  London  and  Crystal  Palace  Railway 
Co.  2  B.  &  S.  605 ;  Wood  v.  Stourbridge  Railway  Co.  16  C.  B. 
236;  Cameron  v.  Charing  Cross  Railway  Co.  16  Q.  B.  430; 
Ricket  v.  Metropolitan  Railway  Co.  L.  R.  2  H.  of  L.  Cas.  187; 
Regina  v.  Eastern  Counties  Railway  Co.  2  Q.  B.  347 ;  Iveson 
v.  Moore,  1  Ld.  Raym.  486 ;  Goodall  v.  City  of  Milwaukee,  5 
Wis.  32 ;  Stetson  v.  Faxon,  19  Pick.  147. 

Mr.  Henry  C.  Crawford,  for  the  appellee : 

The  assignments  of  error  which  relate  to  the  order  of  the 
county  court  authorizing  the  appellee  to  enter  upon  the  prem- 
ises pending  the  appeal,  are  not  cognizable  on  this  record, 
and  are  also  without  merit. 

The  appellee  paid  the  compensation  assessed  by  the  jury, 
and  having  given  bond  with  good  security  for  the  payment 
of  such  damages  as  might  be  awarded,  had  the  right,  under 
the  statute,  to  enter  pending  the  appeal.  See  Mills  on  Emi- 
nent Domain,  sec.  322 ;  People  v.  McRoberts,  62  111.  45 ;  Chi- 
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cago  v.  Barbian,  80  id.  486 ;  Mitchell  v.  Illinois  and  St.  Louis 
Railroad  and  Coal  Co.  68  id.  287 ;  I.  and  C.  R.  R.  Co.  v. 
Brower,  12  Ind.  374;  Ney  v.  Siveney,  36  id.  460;  Bay  v. 
A.  and  N.  R.  R.  4  Neb.  440;  Lee  v.  N.  W.  U.  By.  Co.  33 
Wis.  224 ;  Matter  of  N.  Y.  Cent,  and  H.  R.  R.  R.  Co.  60 
N.  Y.  118. 

The  measure  of  compensation  was  properly  restricted  to 
the  actual  land,  damages  for  the  easement  taken,  and  the 
physical  injury  occasioned  to  the  residue  of  the  blocks.  Burt 
v.  Brigham,  117  Mass.  308;  Edmunds  v.  Boston,  108  id. 
544;  Searle  v.  L.  and  B.  R.  R.  Co.  63  Pa.  St.  93;  Boone  v. 
Patterson,  98  U.  S.  407 ;  Haslem  v.  Galena  and  Southern 
Wisconsin  Railroad  Co.  64  111.  355 ;  Lafayette,  Bloomington 
and  Mississippi  Railroad  Co.  v.  Winslow,  66  id.  219 ;  South 
Park  ComWs  v.  Dunlevy,  91  id.  49. 

The  principle  on  which  the  instruction  was  based  is,  that 
if  the  whole  tract,  when  considered  together,  is  not  damaged 
or  depreciated  in  market  value,  then  the  just  compensation 
must  be  confined  to  the  value  of  the  easement  in  the  strip 
of  property  actually  taken. 

It  has  been  frequently  declared  that  this  method  of  deter- 
mining the  damages  is  not  liable  to  the  objection  that  it  is 
deducting  benefits  contrary  to  the  statute.  Chicago  and 
Pacific  Railroad  Co.  v.  Francis,  70  111.  238 ;  Page  v.  Chicago, 
Minnesota  and  St.  Paid  Railway  Co.  70  id.  324 ;  Dunham  v. 
Hyde  Park,  85  id.  569 ;  Chicago,  Minnesota  and  St.  Paul  Rail- 
way Co.  v.  Hall,  90  id.  42;  Shawneetown  v.  Mason,  82  id. 
337. 

The  county  court  properly  excluded  the  evidence  offered 
as  to  the  value  of  the  right  of  way,  or  the  probable  damage 
from  interference  with  traffic. 

Damage  to  business  or  trade  not  taken  do  not  fall  within 
the  inquiry.  Biggs  v.  Corp.  of  London,  15  Eq.  Cas.  381; 
S.  and  C.  R.  R.  v.  Vincent,  49  Cal.  140 ;  Treadwell  v.  Boston, 
123  Mass.  23. 
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When  lands  have  been  taken  for  public  use,  the  value  of 
the  land  itself,  and  such  damages  as  result  directly  from  the 
taking  to  other  lands  of  the  owner  not  actually  taken,  must 
be  assessed,  and  both  price  and  damages  paid.  Stetson  v. 
Chicago  and  Pacific  Railroad  Co.  75  111.  77 ;  Mix  v.  Lafayette, 
Bloomington  and  Mississippi  Railroad  Co.  67  id.  319.  See, 
also,  Chicago  and  Pacific  Railroad  Co.  v.  Francis,  70  id.  240 ; 
Stone  v.  Fairbury,  Pontiac  and  Northwestern  Railroad  Co.  68 
id.  396 ;  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
McGinnis,  79  id.  273 ;  Chicago  v.  Rumsey,  87  id.  363. 

It  has  been  many  times  decided  that  the  only  damages 
which  will  entitle  the  owner  to  compensation,  are  those 
inflicted  upon  "contiguous"  or  "adjoining"  land.  Mix  v. 
Lafayette,  Bloomington  and  Mississippi  Railroad  Co.  67  111. 
322 ;  Jones  v.  Chicago  and  Iowa  Railroad  Co.  68  id.  380 ; 
Chicago  and  Pacific  Railroad  Co.  v.  Stetson,  75  id.  74 ;  Flem- 
ing v.  C.  D.  and  M.  By.  Co.  34  Iowa,  356. 

A  railroad  corporation  across  whose  road  another  railroad 
is  laid  out,  has  a  right  to  recover  damages  for  the  injury 
occasioned  to  its  title  or  right  in  the  land  occupied  by  its 
road,  but  is  not  entitled  to  damages  for  the  interruption  and 
inconvenience  occasioned  to  its  business,  nor  for  increased 
liability  to  damages  for  accidents,  etc.  Mass.  Cent.  R.  R. 
Co.  v.  B.,  C.  and  F.  R.  R.  Co.  121  Mass.  126 ;  Boston  and 
Worcester  R.  R.  Corp.  v.  Old  Colony  and  New  York,  12  Cush. 
611 ;  3  Allen,  147 ;  Commonwealth  v.  Boston  and  Maine  R.  R. 
3  Cush.  25;  Old  Colony  v.  Plymouth,  14  Gray,  155;  C,  C. 
and  F.  R.  R.  R.  v.  Plymouth,  14  id.  162. 

Under  the  condemnation  of  a  right  to  cross,  nothing  will 
be  acquired  but  a  mere  right  of  way,  and  the  place  of  cross- 
ing will  remain  in  common  use  of  the  parties  for  the  exercise 
of  their  several  franchises.  The  condemnation  leaves  the 
franchises  unimpaired.  State  R.  R.  v.  E.  and  A.  R.  R.t  36 
N.  J.  (L.)  187;  N.  J.  S.  R.  R.  v.  ComWs,  39  id.  33;  M.  and 
E.  R.  R.  v.  Cent.  R.  R.  31  id.  213. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  March  15,  18S0,  the  Chicago  and  Western  Indiana 
Eailroad  Company  filed  its  petition  in  the  county  court  of 
Cook  county,  praying  to  condemn  "a  strip  of  land  fifty  feet  in 
width,  running  across  the  following  tracts  of  land  in  the  city 
of  Chicago,  described  as  blocks  34  and  35,"  etc.,  except  the 
right  of  way  of  the  St.  Charles  Air  Line  Eailroad.  It  was 
alleged  that  the  said  fifty  feet  strip  was  exclusively  on  the 
right  of  way  of  the  respondent  railroad  companies,  and 
across  their  tracks,  as  more  fully  described  in  a  plat  annexed, 
and  that  it  desired  to  make  such  appropriation  without  pre- 
judice to  the  rights  which  defendants  now  have  in  regard  to 
said  premises,  not  inconsistent  with  the  construction  and 
operation  of  said  main  tracks  of  petitioner.  The  plan  of  the 
proposed  improvement  showed  four  tracks. 

The  defendants,  the  Lake  Shore  and  Michigan  Southern 
Eailway  Company  and  the  Chicago,  Eock  Island  and  Pacific 
Eailroad  Company,  filed  their  answer,  denying  the  necessity 
of  the  appropriation  and  the  power  of  the  petitioner  to  make 
it,  and  also  filed  a  cross-petition  for  the  purpose  of  obtaining 
their  damages  incurred  to.  their  other  property  injured  but 
not  taken  by  such  proposed  condemnation,  setting  out  par- 
ticularly the  manner  in  which  it  would  be  injured.  The  ver- 
dict of  the  jury  found  the  compensation  for  the  property 
taken  to  be  $19,000,  and  §13,500  as  damages  to  the  property 
not  taken,  upon  which  judgment  was  entered,  and  the  defend- 
ants appealed. 

Various  rulings  of  the  court  below,  as  to  the  admission  and 
rejection  of  testimony,  and  as  to  instructions,  are  complained 
of  as  erroneous,  which  are  too  numerous  to  notice  in  detail, 
and  we  regard  it  as  sufficient  to  consider  them  generally,  and 
express  our  views  as  to  the  theory  of  the  case  upon  which  it 
appears  to  have  been  tried. 

It  appears  from  the  map  in  the  case,  and  otherwise,  that 
these  two  blocks,  34  and  35,  over  which  petitioner  proposes 
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to  lay  its  tracks,  are  bounded  on  the  east  and  west  by  Clark 
street  and  the  Chicago  river,  and  on  the  south  by  Six- 
teenth street;  that  what  is  known  as  the  St.  Charles  Air 
Line  Eailroad  runs  east  and  west  through  the  blocks,  divid- 
ing the  one  from  the  other.  The  strip  proposed  to  be 
taken  runs  diagonally  through  the  blocks,  from  Sixteenth 
to  Clark  streets,  crossing  the  St.  Charles  Air  Line  Eail- 
road, and  the  main  tracks  and  other  tracks  of  defendants. 
The  defendant  companies  own  a  right  of  way  extending 
from  Van  Buren  street,  north  of  these  blocks,  to  Engle- 
wood,  a  few  miles  south,  thence  on  diverging  lines  to 
Buffalo,  in  the  State  of  New  York,  and  to  Council  Bluffs,  in 
the  State  of  Iowa, — the  first  named  portion  jointly,  the  rest 
separately.  Their  general  passenger  depot  is  at  Van  Buren 
street,  north  of  the  blocks,  and  all  of  their  freight  depots 
and  warehouses  in  the  city  of  Chicago  are  situated  north  of 
the  blocks,  while  nearly  all  of  their  lines  extend  south-easterly 
and  westerly  from  said  blocks.  Their  main  lines  are  not 
only  located  across  these  blocks,  but  can  not  be  constructed 
in  any  other  place,  or  in  such  manner  as  to  avoid  crossing 
them.  They  have  several  Y  tracks  on  the  blocks,  which, 
with  their  main  tracks,  are  used  almost  constantly  in  making 
transfers  between  the  several  railroads  operated  within  the 
city  of  Chicago.  These  main  tracks  cross,  and  the  Y  tracks 
intersect,  the  St.  Charles  Air  Line  Eailroad,  which  is  the 
channel  of  transfer  for  all  railroads  in  Chicago,  and  the  only 
one  available  to  the  defendants,  because  it  is  the  only  rail- 
road crossing  their  lines  or  connecting  them  with  others. 
These  blocks  also  connect  defendants'  lines  with  the  Chicago 
river,  and  through  it  with  the  navigation  of  the  Great  Lakes. 
It  appears  that  these  blocks,  because  of  their  proximity  to 
the  St.  Charles  Air  Line  Eailroad,  are  especially  adapted  to 
use  for  the  purpose  of  making  transfers  from  defendants' 
own  tracks,  of  freight  cars  to  the  tracks  of  the  other  rail- 
roads in  Chicago  and  between  themselves,  and  that  the  effect 
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of  the  construction  and  operation  of  the  proposed  four  rnain 
tracks  of  a  railroad  on  this  fifty  feet  strip,  would  be  to  greatly 
impair  the  value  of  the  property  and  its  adaptability  to  such 
uses. 

Such  being  the  situation,  numerous  offers  of  proof  were 
made  and  rejected  as  to  the  effect  which  the  construction 
and  operation  of  the  proposed  tracks  on  this  strip,  with  the 
amount  of  traffic  requiring  the  use  of  four  tracks,  would  have 
upon  defendants'  property,  the  manner  in  which  they  would 
interfere  with  its  use,  as  to  the  depreciation  in  value  which 
would  be  caused  thereby,  and  the  amount  of  such  deprecia- 
tion, and  particularly  the  effect  in  this  respect  as  regards  the 
interchange  of  business  between  defendants  and  other  roads, 
there  being  the  offer  and  rejection  of  proof  that  the  effect  in 
this  one  particular  would  be  to  compel  the  defendant  com- 
panies to  make  their  transfers  with  other  railroads  operated 
in  Chicago  at  some  other  place  outside  of  the  city,  at  an 
increased  expense  to  them  exceeding  $250,000  per  year. 

The  jury  were  instructed,  "that  in  law  the  right  of  a 
corporation  to  use  any  property,  real  or  personal,  necessary 
to  effectuate  the  objects  of  its  creation,  is  a  franchise,  and 
that  any  interruption  of  that  right  is  an  injury  to  the  fran- 
chise of  such  corporation ; "  "the  defendants  can  not  recover 
in  any  way  in  this  action  for  the  damages  to  or  interference 
with  their  franchise ; "  that  the  verdict  of  the  jury  must  be 
limited  "to  such  actual  and  direct  damages  to  or  diminution 
of  the  market  value  of  the  remaining  portions  of  blocks  34 
and  35,  as  land,  and  the  structures  thereupon,  by  reason  of 
such  direct  physical  injury  as  is  or  will  be  occasioned  to  such 
adjoining  lands  or  structures  by  the  construction  and  opera- 
tion of  the  petitioner's  road;"  and  refused  to  instruct,  on 
request  of  the  defendants,  that  the  jury  "should  consider 
all  evidence  showing  or  tending  to  show  actual  and  direct 
damage  and  injury  to  the  railroad  right  of  way  and  railroad 
property,  as  such,  of  the  defendant  companies." 
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It  will  thus  be  seen  that  the  defendants  were  debarred  ail 
right  of  recovery  of  damages  for  the  obstruction  of  the  use 
of  their  remaining  property,  and  of  all  damage  to  it  which 
would  result  from  the  operation  of  petitioner's  railroad  on  the 
strip  taken. 

We  deem  such  ruling  of  the  court  too  confined  in  its  scope, 
and  erroneous.  Our  present  constitution  of  1870  declares, 
that  "private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation."  Art.  II,  §  13.  And 
"the  exercise  of  the  power  and  the  right  of  eminent  domain 
shall  never  be  so  construed  or  abridged  as  to  -prevent  the 
taking  by  the  General  Assembly  of  the  property  and  fran- 
chises of  incorporated  companies  already  organized,  and 
subjecting  them  to  the  public  necessity,  the  same  as  of  indi- 
viduals."    Art.  XI,  §  14. 

In  The  C.  and  A.R.R.  Co.  v.  The  S.  and  N.  W.  R.  R.  Co. 
67  111.  147,  (in  reference  to  the  condemnation  of  a  railroad 
crossing,)  we  said :  "It  would  be  a  presumption  of  law  that 
the  appellants  receive,  by  means  of  the  judgment  and  award 
of  damages,  not  only  just  compensation  for  the  land  taken, 
but  for  all  such  incidental  loss,  inconvenience  and  damage 
which  might  reasonably  be  expected  to  result  from  the  con- 
struction and  use  of  this  crossing  in  a  legal  and  proper 
manner.  This  is  the  true  measure  of  just  compensation 
contemplated  by  section  13  of  the  Bill  of  Rights,  as  respects 
natural  persons,  and  the  14th  section  of  Article  II  of  the 
constitution  places  corporations  upon  the  same  footing." 
The  crossing  there  was  under  ^he  road. 

In  Jones  v.  The  Chicago  and  Iowa  Railroad  Co.  68  111.  380, 
(in  regard  to  damages  to  the  land  owner,)  we  said:  "The 
amount  allowed  should  be  sufficient  to  cover  all  the  actual 
damage  occasioned  by  reason  of  the  construction  of  the  road, 
for  the  land  taken,  for  all  physical  injuries  to  the  residue,  and 
for  all  inconveniences  of  every  character  actually  produced ; 
but  nothing  should  be  allowed  for  imaginary  or  speculative 
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damages,  or  such  remote  or  inappreciable  damages  as  ;the 
imagination  may  conjure  up,  and  which  may  or  may  not  occur 
in  all  the  future. "  And  in  Keithsburg  and  Eastern  Railroad  Co. 
v.  Henry,  79  111.  292 :  "In  ascertaining  the  extent  of  such 
damages,  they  (jury)  must  assuredly  look  to  all  the  facts 
which  contribute  to  produce  these  damages.  They  may  con- 
sider the  fact  that  it  puts  the  farm  in  worse  shape  for  culti- 
vation or  pasturage ;  that  it  renders  some  portion  of  it  less 
convenient,  or  more  dangerous  for  use ;  that  there  may  be 
inconvenience  or  danger  in  crossing  the  road  with  stock  to 
water,  *  *  *  and  all  other  actual  inconvenience  and 
damage  the  property  may  sustain  in  its  use,  and  conse- 
quently its  value,  not  only  in  the  present,  but  for  the  future. 
These  all  produce  damage  to  the  property,  and  are  proper 
for  the  consideration  of  the  jury."  And  see  Mix  v.  The 
Lafayette,  Bloomington  and  Mississippi  Railroad  Co.  67  111.  321. 

Upon  the  principle  of  these  decisions  there  was  surely 
error  here  in  the  ruling  of  the  court,  unless  there  is  to  be  a 
different  rule  applied  to  corporations  seeking  such  condem- 
nation as  this,  than  to  individuals,  which  there  is  not.  As 
we  have  heretofore  said,  they  stand  upon  the  same  footing 
in  this  respect.  And  see  further,  to  similar  effect,  The  Seneca 
Road  Company  v.  The  Auburn  and  Rochester  Railroad  Co.  5 
Hill,  174 ;  The  Old  Colony  and  Fall  River  Railroad  Co.  v.  The 
County  of  Plymouth,  14  Gray,  155 ;  The  G.  R.  N.  and  L.  S. 
R.  Co.  v.  The  G.  R.  and  I.  R.  Co.  35  Mich.  265. 

The  defendant  companies  were  the  owners  of  this  right  of 
way,  and  although  the  right  is  limited  to  the  use  of  the  land 
for  the  construction,  maintenance  and  operation  of  a  railroad 
upon  it,  this  limited  use  is  property,  and  as  much  so  as  if 
the  use  were  an  absolute  one.  This  use  was  exclusive  in  the 
defendants,  and  had  the  petitioner  entered  upon  the  right  of 
way  and  placed  any  obstruction  upon  it,  it  would  have  been 
a  trespasser.  By  the  present  proceeding  the  petitioner 
acquires  the  right  to  enter  upon  the  premises  described,  and 
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construct  and  operate  thereon  four  main  tracks  of  a  railway. 
Property  is  thereby  taken  from  the  defendants,  and  they 
must  have  just  compensation.  Their  use,  which  was  before 
exclusive,  is  now  reduced,  it  only  being  a  right  to  use  the 
premises  when  petitioner  is  not  using  them ;  so  the  use  is 
impaired.  The  record  discloses  that  all  evidence  as  to  dam- 
age to  any  of  the  right  of  way,  or  railroad  property,  beyond 
the  boundaries  of  blocks  34  and  35,  was  excluded,  and  the 
damage  allowed  restricted  to  these  blocks.  The  right  of  way 
is  a  right  of  user  extending  the  whole  length  of  the  railroad, 
and  any  interference  with  it  at  any  point,  we  think,  may  be 
considered  in  connection  with  and  as  affecting  it  as  an  entirety. 
We  think  it  was  competent  to  show,  as  was  attempted,  and 
to  recover  for,  damages  to  which  the  companies  would  be 
subjected  by  placing  obstructions  upon  their  right  of  way, 
whereby  access  to  different  parts  of  their  lines  would  be 
interfered  with,  and  their  capacity  for  the  transaction  of 
business  impaired  or  destroyed.  We  do  not  see  why  it 
may  not  be  admitted  as  well  as  in  the  case  of  a  farm, 
where  a  railroad  interferes  with  access  between  its  different 
portions. 

Some  of  the  rulings  of  the  court  are  attempted  to  be  justi- 
fied on  the  ground  that  the  subject  matter  involved  the 
business  of  the  roads.  Evidence  as  to  amount  of  traffic  was 
legitimate,  to  show  the  extent  of  the  use  to  which  this  strip 
of  land  would  be  subjected  in  the  operation  of  the  road,  and 
to  what  extent  it  would  injure  the  adaptability  of  the  two 
blocks  for  transfer  uses,  as  affecting  the  questions  of  depre- 
ciation of  their  value,  and  damage  to  the  other  railroad 
property.  There  evidently  was  no  claim  for  or  purpose  to 
show  mere  damage  to  business,  but  damage  to  the  capacity 
of  the  property  for  the  use.  The  franchise  in  these  blocks 
is  a  property  right  held  with  regard  to  them,  and  the  volume 
of  the  use  of  the  franchise  is  material  in  ascertaining  its 
value,  and  the  damage  which  interference  with  it  will  cause. 


1881.]      L.  S.  &  M.  S.  By.  et  al.  v.  C.  &  W.  I.  R.  R.  33 

Opinion  of  the  Court. 

While  some  witnesses  were  permitted  to  state  that  the  two 
blocks  had  a  special  adaptability  to  railroad  use,  it  appears 
that  no  one  was  permitted  to  make  any  estimate  as  to  its 
value  with  regard  to  such  use.  The  ordinary  rule  as  to 
stating  the  market  value  would  not  seem  to  apply  here.  In 
its  situation  the  land  was  not  available  for  use  for  gen- 
eral and  ordinary  purposes.  It  could  not  be  said  to  have  any 
market  value  as  such  property  that  it  was.  It  was  devoted 
to  a  special  use,  and  the  most  valuable  use  to  which  it  could 
be  applied,  as  shown  by  the  evidence,  was  that  special  use 
of  making  railroad  transfers ;  and  estimates  of  its  value  with 
reference  to  such  use,  by  those  competent  to  speak  in  that 
regard,  should  have  been  received.  See  I.  and  W.  R.M.  Co. 
v.  Von  Horn,  18  111.  258. 

As  expressed  by  Welles,  J.,  in  Beckett  v.  The  Midland 
Railway  Co.  L.  R.  3  C.  P.  82 :  "The  property  is  to  be  taken 
in  statu  quo,  and  to  be  considered  with  reference  to  the  use 
to  which  any  owner  might  put  it  in  its  then  condition." 

The  limitation  of  the  recovery  of  damages  to  those  for  the 
direct  physical  injury  to  the  land  was  too  restricted  under 
the  above  cited  decisions  of  this  court,  which  are  to  the  effect 
that  there  should  be  compensation  for  all  such  incidental 
loss,  inconvenience  and  damage  which  may  reasonably  be 
expected  to  result  from  the  construction  and  use  of  the  cross- 
ing. And  we  think  the  above  refused  instruction  asked  by 
the  defendants  should  have  been  given. 

As  to  the  rejected  testimony,  speaking  of  it  on  the  score 
of  materiality,  without  reference  to  any  objection  otherwise, 
we  think  it  should  generally  have  been  admitted  for  the  con- 
sideration of  the  jury,  as  tending  to  show  injury  to  the  right 
of  user,  the  extent  thereof,  and  the  depreciation  of  value 
caused  thereby  to  such  property  right. 

As  to  the  necessity  of  the  appropriation  and  the  power  of 
the  petitioner  to  make  it,  those  questions  have  been  deter- 
mined in  the  case  of  L.  S.  and  M.  S.  R.  R.  Co.  et  al.  v.  C.  and 
3—100  III. 
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W.  I.  R.  R.  Co.  97  111.  506, — an  injunction  suit  brought  to 
restrain  the  prosecution  of  this  very  proceeding. 

As  to  the  order  of  the  county  court,  complained  of, 
authorizing  the  appellee  to  enter  on  the  premises  pending 
this  appeal,  it  was  made  after  the  entry  of  the  final  judg- 
ment, from  which  alone  this  appeal  was  taken,  and  after  the 
appeal  was  perfected ;  and  as  we  view  it,  the  appeal  brings 
up  for  review  only  such  matters  as  preceded  the  entry  and 
perfecting  of  the  appeal,  and  not  any  matter  which  occurred 
subsequently  in  the  lower  court.  The  present  appellant 
prayed  a  second  appeal  from  this  order,  which  was  disal- 
lowed. The  disallowance  of  this  second  appeal  would  not 
have  the  effect  of  bringing  up  this  order  to  be  reviewed  on  the 
hearing  of  the  first  appeal. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  :  I  can  not  concur  in  the  opinion  of 
the  majority  of  the  court. 


William  S.  Goembel  et  al. 

v. 

Samuel  J.  Arnett  et  al. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term,  1SS1. 

1.  Sale — when  title  passes,  as  between  parties.  Where  the  vendor  of  a 
stock  of  merchandise  puts  the  purchaser  into  possession  of  the  same,  and 
then  works  a  month  thereafter  with  the  purchaser  under  what  is  assumed  to 
be  a  part  of  a  previous  contract,  and  the  vendor  allows  the  purchaser  to  go  on 
selling  the  goods,  this  will  be  evidence  that  the  contract  of  sale  was  com- 
pleted. 

2.  Partnership — sale  by  one  partner  to  another — promise  to  pay  debts 
by  purchaser  creates  no  lien.  The  promise  of  one  partner  to  the  other, 
upon  a  purchase  of  the  entire  stock  of  goods,  etc.,  of  the  firm,  to  pay  the 
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partnership  debts,  will  not  create  any  lien  on  the  goods  sold.  It  creates  only 
a  personal  obligation  on  the  part  of  the  purchaser,  and  will  not  of  itself  pre- 
vent the  latter  from  subsequently  selling  the  goods  for  the  payment  of  his 
individual  debt. 

3.  Ceeditok's  bill — to  set  aside  sale  as  fraudulent.  A  bill  to  set  aside 
a  sale  of  a  stock  of  goods  on  the  ground  of  a  fraudulent  preference  in  the 
sale,  can  not  be  maintained  where  no  judgment  at  law  has  been  obtained  by 
the  complainant. 

4.  Fraudulent  conveyance — preference  to  one  creditor.  An  insolvent 
debtor  has  the  right  to  prefer  one  creditor  to  others,  by  making  him  a  sale  of 
all  his  stock  of  goods  in  payment  of  the  debt,  or  in  part  payment. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Henry 
county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

William  S.  Goembel  and  Jacob  Goembel  filed  their  bill  in 
chancery  in  the  office  of  the  clerk  of  the  circuit  court  of 
Henry  county,  against  Samuel  J.  Arnett,  Jacob  Arnett  and 
Wesley  C.  Graham,  alleging  therein,  in  substance,  that  in 
September,  1875,  William  S.  Goembel,  Samuel  J.  Arnett  and 
John  Eapp  formed  an  equal  partnership,  for  the  purpose  of 
merchandising  in  Geneseo ;  that  such  firm  did  business  until 
November,  1876,  when  Eapp  retired  from  the  firm;  that 
thereafter  Arnett  and  Goembel  continued  the  business,  and 
having  assumed  the  debts  of  the  old  firm,  they  paid  or  sub- 
stituted their  own  liability  for  all  of  them,  except  $700  due 
Jacob  Goembel,  and  $300  due  another  person ;  that  they 
continued  the  business  until  July,  1878,  when  differences 
having  intervened,  it  was  agreed  between  them  that  Arnett 
should  have  the  entire  stock  in  trade,  all  the  accounts,  etc., 
and  in  consideration  thereof  that  he  should  pay  all  the  debts 
of  the  firm,  including  the  debts  still  unpaid  of  the  firm  of 
Arnett,  Goembel  &  Eapp,  pay  Goembel  $2000,  employ  Goem- 
bel to  work  for  him  for  a  month  in  settling  accounts,  and 
that  he  should  secure  the  payment  of  the  purchase  money  and 
indemnify  Goembel,  by  proper  instruments  in  writing,  to  be 
signed  by  Jacob  Arnett  as  surety ;  that  Goembel  worked  a 
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month,  as  agreed,  and  during  that  time  frequently  urged 
Arnett  to  perfect  the  agreement  by  executing  the  writings, 
but  he  postponed  the  matter  from  day  to  day,  at  one  time 
pretending  he  was  negotiating  the  sale  of  an  interest  in  the 
firm  to  Wesley  C.  Graham,  who  would  bring  in  money  enough 
to  pay  the  $2000,  and  at  other  times  suggesting  the  absence 
of  Jacob  Arnett  from  town,  as  reason  for  delay. 

It  is  further  alleged,  that  at  this  time  the  firm  was  pos- 
sessed of  sufficient  assets  to  pay  its  debts,  having  on  hand 
about  $10,000  worth  of  goods,  besides  outstanding  notes  and 
accounts ;  that  the  firm  owed  several  notes,  on  which  Jacob 
Goembel  and  Jacob  Arnett,  the  fathers  of  its  members,  were 
joint  sureties,  namely:  one  of  $1000,  to  David  Suther;  one 
of  $1000,  to  John  W.  McClelland;  one  of  $600,  to  First 
National  Bank  of  Geneseo;  one  of  $500,  to  Patrick  O'Day; 
also  a  note  to  Carson,  Pirie,  Scott  &  Co.,  on  which  Jacob 
Arnett  was  sole  surety,  amounting  to  $800,  and  one  of  $400 
to  same  firm,  on  which  Jacob  Goembel  was  sole  surety ;  and 
that  the  firm  also  owed  Jacob  Goembel  $2700,  including  the 
$700  of  the  old  firm  of  Eapp,  Goembel  &  Arnett. 

And  it  is  further  alleged,  that  Samuel  and  Jacob  Arnett 
entered  into  a  combination  to  defraud  the  complainants,  and, 
although  Jacob  Arnett  well  knew  Samuel  Arnett  had  assumed 
to  pay  the  debts  of  the  firm,  on  the  4th  of  September,  1878, 
he  received  a  bill  of  sale  from  Samuel  Arnett  of  all  the  part- 
nership stock  and  assets,  for  which  the  only  consideration 
was  that  Jacob  Arnett  was  surety  as  aforesaid,  and  was  also 
surety  for  Samuel  Arnett  on  divers  private  debts,  and 
Samuel  Arnett  owed  him  some  amount  unknown  to  the  com- 
plainants ;  that  this  arrangement  being  made,  Samuel  Arnett, 
on  September  6,  1878,  informed  William  S.  Goembel  that  he 
could  pay  him  nothing  and  could  do  nothing  toward  secur- 
ing him  from  the  debts  of  the  firm ;  that  Samuel  Arnett  is, 
personally,  insolvent ;  that  Jacob  Arnett  cooperated  with  him 
for  the  purpose  of  obtaining  a  fraudulent  preference,  in  order 
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to  obtain  all  the  assets  and  leave  Jacob  Goembel  to  pay  half 
the  debts  for  which  they  were  joint  sureties,  and  mainly  to 
defraud  the  creditors  of  the  firm,  especially  Jacob  Goembel ; 
that  since  the  sale,  Jacob  Arnett  and  Jacob  Goembel  have 
each  paid  one-half  of  the  debts  for  which  they  were  joint 
sureties,  but  Jacob  Arnett  refuses  to  give  Jacob  Goembel  any 
benefit  of  the  assets  of  the  firm  received  by  him;  that 
Samuel  Arnett  remained  in  the  apparent  possession  of  the 
store ;  that  the  sale  to  him  by  William  S.  Goembel  was 
incomplete,  because  of  his  failure  to  furnish  the  stipulated 
security ;  that  the  sale  to  Jacob  Goembel  was  a  fraud,  and 
he  has  acquired  no  rights  as  against  William  S.  Goembel; 
and  that,  to  further  the  fraud,  there  has  been  some  transfer, 
of  goods  to  defendant  Wesley  C.  Graham,  but  without  con- 
sideration. 

The  prayer  is  for  production  of  books  and  papers,  appoint- 
ment of  a  receiver,  and  an  accounting  of  firm  indebtedness ; 
that  the  assets  of  the  firm  may  be  applied  to  the  payment 
of  all  the  firm  debts,  and  if  any  surplus  shall  remain,  it 
may  be  applied  to  the  payment  of  the  $2000  to  William  S. 
Goembel. 

Samuel  and  Jacob  Arnett  filed  their  joint  and  several 
answers  to  the  bill,  admitting  the  formation  of  the  partner- 
ship by  Arnett,  Goembel  &  Kapp,  but  denying  that  the  part- 
ners furnished  equal  portions  of  the  stock,  and  they  allege 
that  Samuel  Arnett  furnished  more  than  either  of  the  other 
parties.  They  admit  that  firm  was  dissolved  and  the  firm 
of  Arnett  &  Goembel  formed ;  that  the  latter  assumed  the 
liabilities  of  the  old  firm ;  that  the  new  firm  continued  to  do 
business  until.  July  8,  1878,  when  William  S.  Goembel  retired, 
and  sold  all  his  interest  to  Samuel  Arnett  for  $2000,  and 
that  Samuel  Arnett  assumed  all  the  liabilities  of  the  firm. 
They  deny  that  Samuel  Arnett  agreed  to  give  Jacob  Arnett 
as  surety,  either  for  $2000  or  for  indemnity  to  Goembel 
against  the  partnership  debts ;  and  they  allege  that  the  sale 
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was  unconditional,  and  completed  by  the  delivery  of  the 
stock,  and  that  thereafter  Samuel  Arnett  remained  sole 
owner  of  the  goods.  They  deny  that  Jacob  Arnett  had  any 
knowledge  of  the  terms  of  the  sale  to  Samuel,  until  he 
heard  the  complainants'  bill  read,  and  allege  that  within  a 
week  after  the  sale  he  knew  of  the  fact  that  a  sale  had  been 
made  and  of  the  delivery  of  the  goods,  and  that  Samuel  was 
in  possession.  They  deny  that  Jacob  ever  heard  that  the 
sale  was  conditional,  and  allege  that,  in  fact,  he  believes  it  to 
have  been  absolute  and  complete.  They  allege  that  on  the 
4th  of  September,  1878,  Samuel  Arnett  sold  to  Jacob  Arnett 
all  the  property  he  had  in  his  store,  including  that  purchased 
of  "William  S.  Goembel,  for  $8272;  that  the  sale  did  not 
include  notes  and  accounts ;  that  such  sum  was  more  than 
the  value  of  the  property  sold;  that  it  was  paid  by  the 
release  of  about  $1200  due  from  Samuel  to  Jacob  Arnett 
before  the  formation  of  the  firm,  a  part  was  sums  loaned 
by  Jacob  to  Samuel  after  the  formation  of  the  firm,  and  the 
residue  was  sums  which  Jacob  assumed  to  pay,  on  which  he 
was  sole  surety  for  Samuel,  and  sums  that  he  might  have  to 
pay  by  reason  of  being  joint  surety  with  others  for  Samuel; 
that  at  that  time  he  had  loaned  to  or  was  joint  surety  for 
Samuel  to  the  amount  of  $9000,  of  which  he  has  paid  over 
$5700,  including  $1644.50  paid  by  him  as  his  half  on  paper 
on  which  he  was  joint  surety  with  Jacob  Goembel ;  that  the 
sale  to  Jacob  was  made  in  good  faith ;  that  at  the  time  of 
the  sale  Jacob  was  informed  by  Samuel  that  the  amount 
due  creditors  of  the  firm  was  small,  and  the  notes  and 
accounts  which  Samuel  reserved  would  be  sufficient  to  pay 
it  all ;  that  Jacob  desired  to  purchase  these  notes  for  his  own 
fuller  indemnity,  but  Samuel  refused  to  sell  them,  and 
reserved  them  to  pay  the  firm  indebtedness ;  that  Jacob  did 
not  think  that  Samuel  owed  William  S.  Goembel,  or  that  the 
firm  owed  Jacob  Goembel  anything,  except  what  might  be 
due  him  for  being  surety  for  the  firm  debts ;  that   Jacob  did 
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not  purchase  in  order  to  procure  a  fraudulent  preference,  and 
did  not  know  that  any  creditors  of  the  firm  would  suffer  by 
the  purchase ;  that  he  did  not  suspect,  nor  have  reason  to 
suspect,  the  assumption  of  the  firm  debts  by  Samuel,  nor 
that  he  had  not  fully  paid  the  purchase  price,  until  the  filing 
of  the  bill. 

The  answer  further  alleges,  that  Jacob  is  informed  and 
believes  that  all  that  Samuel  owed  him  for,  or  for  which  he 
was  surety,  went  to  the  benefit  of  the  firm  of  Eapp,  Goembel 
&  Arnett,  or  that  of  Arnett  &  Goembel ;  that  he  has  not  con- 
veyed any  of  the  property  so  purchased  to  Wesley  C.  Gra- 
ham, but  is  still  owner  of  it,  and  has  not  put  any  of  his 
property  out  of  his  hands ;  that  Samuel  Arnett  has  applied 
all  he  received  of  Jacob  Arnett,  and  all  that  Jacob  Arnett 
was  security  for,  except  $1200,  to  the  benefit  of  the  two 
firms ;  that  he  did  not  agree  to  give  William  S.  Goembel  any 
security,  but  some  three  weeks  after  the  sale  said  Goembel 
asked  for  such  security,  when  Samuel  told  him  he  would  see 
about  it,  but  did  not  ask  Jacob  to  become  surety,  and  they 
deny  that  Samuel  remained  in  the  apparent  possession  of  the 
store,  and  they  deny  all  combination,"  etc. 

Wesley  C.  Graham  answered,  disclaiming  any  interest  in 
the  subject  of  litigation. 

The  cause  was  heard  on  bill,  answers  and  evidence,  and 
the  court  found  the  equity  for  the  defendants,  and  decreed 
that  the  bill  be  dismissed.  From  that  decree  an  appeal 
was  prosecuted  by  the  complainants  to  the  Appellate  Court 
for  the  Second  District,  and  on  hearing  that  court  decreed 
that  the  decree  of  the  circuit  court  be  affirmed.  This  appeal 
is  from  that  decree. 

Mr.  Geo.  W.  Shaw,  for  the  appellants : 

The  sale  was  not  complete.  Notwithstanding  the  delivery 
of  possession,  there  remained  something  to  be  done  to  make 
the  contract  binding, — the  giving  of  security  for  the  payment 
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of  $2000,  and  to  indemnify  against  partnership  debts.  1 
Lindley  on  Part.  677. 

The  utmost  fairness  and  good  faith  is  required  where  one 
partner  is  seeking  to  get  rid  of  another,  or  to  buy  him  out. 
Ibid.  595. 

As  between  Samuel  Arnett  and  Sidney  Goembel,  the  latter 
had  the  right  to  resume  possession  of  his  interest  in  the 
partnership  goods,  or  to  insist,  as  he  now  insists,  that  they 
be  applied  in  payment  of  the  partnership  debts.  Deven  v. 
Fowler,  2  Paige,  (N.  Y.  Ch.)  400  ;  Renfrew  v.  Pierce,  68  111.  125. 

Even  if  it  were  admitted  that  Samuel  owed*  Jacob  to  the 
extent  claimed,  the  sale  is  not  good  against  the  creditors  of 
the  firm. 

The  indebtedness  was  personal.  The  firm,  up  to  the  sale 
by  Sidney  to  Samuel,  owed  Jacob  Arnett  nothing, — on  the 
contrary,  he  was  its  debtor  to  the  extent  of  about  $200.  The 
claim  that  a  large  amount  of  the  money  which  was  the  con- 
sideration of  the  indebtedness  from  Samuel  to  Jacob  went  to 
the  use  of  the  firm,  is  unsustained,  save  by  the  worthless 
testimony  of  Samuel.  Sidney  knew  nothing  of  such  applica- 
tion. Even  if  it  had  been  so  applied,  it  would  not  have 
made  the  claims  of  Jacob  partnership  indebtedness.  Watt 
v.  Kirby,  15  111.  201 ;  Lill  v.  Egan,  89  id.  609. 

If  Jacob  Arnett  knew  the  terms  of  the  sale  from  Sidney  to 
Samuel,  or  had  notice  sufficient  to  put  him  on  inquiry,  he 
could  not  receive  the  partnership  goods  from  Samuel  in  pay- 
ment of  his  individual  debt.     Rainey  v.  Nance,  54  111.  36. 

Independently  of  the  grounds  above  stated,  Jacob  Goembel, 
and  the  other  creditors  of  the  firm,  have  a  right  to  demand 
the  application  of  the  partnership  stock  to  the  payment  of 
their  debts. 

• 
Mr.  Charles  Dunham,  for  the  appellees : 

If  the  bill  were  true  in  all  its  statements  of  fact,  it  could 
not  be  maintained. 
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Jacob  Goembel  is  a  simple  creditor  of  the  firm  of  Arnett  & 
Goembel.  He  never  had  any  lien  upon  the  assets  of  the 
firm,  either  in  law  or  equity.  What  common  or  joint  right 
have  the  appellants  ?  The  simple  creditors  of  a  partnership 
have  no  lien  on  the  partnership  assets  any  more  than  the 
simple  creditors  of  an  individual  have  upon  his  property. 

A  creditor  has  no  right  to  attack  the  good  faith  of  a  sale 
by  his  debtor  until  he  has  judgment  and  execution,  and  then 
only  for  the  purpose  of  enabling  him  to  collect  his  judgment. 
What  standing,  then,  has  Jacob  Goembel  in  a  bill  filed  for 
such  a  purpose  as  this  ?  There  is  no  claim  in  the  bill  that 
the  assets  were  conveyed  to  Samuel  J.  Arnett  in  trust  for  the 
benefit  of  the  creditors  of  the  firm. 

It  is  true  that  each  partner  has  a  lien  upon  the  partner- 
ship assets  as  against  the  other  partner  or  partners,  to  the 
extent  and  for  the  purpose  of  having  the  assets  applied  to  the 
partnership  purposes.  But  this  is  the  sole  right  of  the  part- 
ner, which  he  may  alone  work  out,  and  the  creditors,  in  some 
cases,  get  the  consequent  benefit. 

I  have  been  unable  to  find  a  case  or  any  principle  that  will 
allow  a  simple  creditor — one  having  no  judgment — to  main- 
tain such  a  bill  as  this. 

The  following  authorities  seem  to  me  to  determine  that  this 
bill  will  not  lie  in  behalf  of  these  appellants :  Stone  v.  Man- 
ning, 2  Scam.  530 ;  Bigelow  v.  Andress,  31  111.  322 ;  McCon- 
nel  v.  Dickson,  43  id.  99. 

If  Samuel  J.  Arnett  bought  the  goods  of  Wm.  S.  Goembel 
for  the  very  purpose  of  turning  them  over  to  his  father  in 
payment  of  his  debts  to  him,  and  if  he  were  guilty  of  ever 
so  great  a  fraud  in  order  to  purchase  of  Goembel,  yet  Jacob 
Goembel  would  take  a  good  title,  even  if  he  knew  the  object 
in  purchasing  was  to  sell  to  him,  if  he  did  not  know  of  the 
fraud  used  to  effect  the  purchase,  and  even  if  he  did  know  of 
the  promise  of  Samuel  J.  Arnett  to  pay  the  firm  debts. 
Story  on  Partnership,  sees.  360,  361 ;  Story's  Eq.  Jur.  sec. 


42  Goembel  et  al.  v.  Arnett  et  al.  [Sept. 

Opinion  of  the  Court. 

672;  Reeves  v.  Ayres,  38  111.  418;  Ladd  v.  Griswold,  4  Gilm. 
36;  Hopgood  v.  Cornwell,  48  111.  64. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  only  point  in  dispute  in  regard  to  the  question  of  the  fact 
of  a  sale  by  William  S.  Goembel  to  Samuel  Arnett,  is  whether 
the  terms  of  the  contract  were  to  be  reduced  to  writing,  and 
Samuel  was  to  give  his  father,  Jacob,  as  surety  for  the  pay- 
ment of  the  $2000  to  Goembel,  and  that  Samuel  would  pay 
the  firm  debts.  William  S.  Goembel  asserts  that  this  was 
the  contract,  and  Samuel  Arnett  denies  it.  It  'is  not  contro- 
verted that  Goembel  went  out  of  the  store,  and  left  Arnett 
in  possession  as  sole  owner,  and  that  Goembel  thereafter 
worked  a  month  for  Arnett,  under  what  was  assumed  to  have 
been  the  previous  contract.  This  strongly  corroborates 
Arnett.  Why  was  Arnett  allowed  to  go  on  selling  the  goods, 
and  why  was  Goembel  working  for  him  as  clerk,  if  the  con- 
tract was  not  completed? 

We  can  not  say,  under  all  the  evidence,  that  the  circuit 
court  erred  in  finding  the  title  to  the  goods  passed  by  the 
contract  to  Samuel  Arnett.  That  contract  did  not  create  or 
reserve  a  lien  for  the  creditors,  generally,  of  the  firm..  The 
promise  of  Samuel  Arnett  to  pay  the  debts  of  the  firm 
created  only  a  personal  obligation,  and  not  a  lien,  and  it  did 
not,  of  itself,  prevent  his  subsequently  selling  the  stock  of 
goods  for  the  payment  of  his  individual  debts.  Hopgood 
et  al.  v.  Cornwell  et  al.  48  111.  64 ;  Ladd  v.  Grisiuold,  4  Gilm.  25. 

It  is  not  and  could  not  with  any  plausibility  be  claimed 
that  any  express  trust  in  favor  of  partnership  creditors 
existed  in  respect  of  the  goods. 

Treating  the  bill  as  a  bill  to  set  aside  a  sale  on  the  ground 
of  a  fraudulent  preference,  it  clearly  can  not  be  maintained, 
for  no  judgment  at  law  has  been  obtained  by  either  William 
S.  or  Jacob  Goembel.  Stone  v.  Manning,  2  Scam.  530 ; 
Bigelow  v.  Andress,  31  111.  322 ;  McConnel  v.  Dickson,  43  id. 
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99.     On  this  ground  alone,  therefore,  the  decree  below  should 
be  affirmed. 

We  may,  however,  not  improperly,  add,  that  we  would  not 
feel  inclined  to  disturb  the  decree  below  if  the  case  turned 
upon  the  sufficiency  of  the  evidence  to  establish  a  fraudulent 
preference.  The  consideration  was  unquestionably  sufficient  to 
sustain  the  transfer.  We  entertain  no  doubt  that  Samuel,  in 
good  faith,  owed  Jacob  more  than  the  value  of  the  goods  trans- 
ferred. He  had  a  right  to  prefer  him  to  others,  and  it  was 
the  exercise  of  this  right  of  preference  that  was  manifestly 
alluded  to  in  the  loose  remarks  proved  by  witnesses  of  the 
intention  to  "beat"  or  "get  ahead"  of  others,  and  not  the 
doing  of  any  act  deemed  fraudulent  in  law.  We  think  the 
fair  preponderance  of  the  evidence  fails  to  show  that  Samuel 
remained  in  possession  of  or  retained  a  secret  interest  in  the 
goods  after  the  sale  to  Jacob. 

No  useful  purpose  will  be  subserved  by  discussing  the  evi- 
dence on  this  point  at  large,  and  we  therefore  forbear 
further  comment. 

The  decree  below  is  affirmed. 

Decree  affirmed. 


Elizabeth  Long  et  al. 

v. 

Beidget  Fox  et  al. 

Filed  at  Ottawa,  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Chanceky  pbactice — waiver  of  demurrer  by  neglect  to  have  it 
called  up.  It  is  the  duty  of  a  defendant,  if  lie  relies  on  a  demurrer  to  a  sup- 
plemental bill  in  chancery,  to  call  up  the  same,  and  hare  it  passed  upon 
before  a  hearing  and  final  decree;  and  if  he  does  not  call  up  the  same  in 
proper  time,  he  will  be  deemed  to  have  waived  the  demurrer,  by  allowing 
the  cause  to  be  heard  without  a  decision  upon  it.  The  rendering  a  decree  in 
such  a  case  is  in  effect  overruling  the  demurrer. 
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2.  Same — hearing  without  issues  of  fact.  Where  a  defendant  allows  a 
cause  in  chancery  to  come  to  a  hearing  as  though  the  issues  were  properly 
made  up,  and  a  final  decree  entered,  without  calling  the  attention  of  the 
court  to  the  fact  that  a  demurrer  to  a  supplemental  bill  remains  undecided, 
he  will  be  estopped  on  appeal  or  error  from  showing  the  issues  were  not 
made  up. 

3.  Tbust — when  trustee  liable  personally/.  A  person  who  obtains  a 
deed  for  real  estate  from  an  insane  person  wrongfully  and  by  improper 
maans,  will  in  equity  be  treated  as  his  trustee,  and  as  such  will  be  required 
to  account  to  him  or  his  legal  representatives  for  any  breach  of  the  trust,  and 
a  personal  decree  may  be  rendered  against  the  trustee  for  the  value  of  the 
property  converted  by  him  to  his  use. 

4.  So,  where  husband  and  wife,  by  imposition  and  %  improper  means, 
procure  a  conveyance  of  valuable  real  estate  to  be  made  to  the  latter  by  a 
brother  at  the  time  incapable  of  making  a  contract,  and  make  an  incum- 
brance on  the  same  to  a  creditor  who  has  no  notice  of  the  fraud  or  facts  of 
the  case,  on  bill  to  set  aside  such  deed  the  grantee  may  be  required  to  pay  off 
and  discharge  the  incumbrance. 

5.  Chancery — reversing  on  facts.  Unless  this  court  is  able  to  say  that 
the  finding  of  the  circuit  court  in  a  chancery  suit  is  clearly  wrong,  it  will  not 
reverse  the  decree  on  the  ground  the  evidence  does  not  justify  it,  although  it 
might  be  better  satisfied  if  the  finding  had  been  the  other  way. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  M.  F.  Tuley,  Judge,  presiding. 

Mr.  Eobert  Hervey,  and  Mr.  A.  ~D.  Carter,  for  the  plain- 
tiffs in  error : 

The  plaintiffs  in  error  claim  that  the  decree  in  this  case 
should  be  reversed — 

First — Because  not  only  does  the  evidence  of  defendants 
in  error  fail  to  show  that  Egan  was  mentally  incompetent  to 
make  this  deed,  or  that  he  was  improperly  influenced,  but, 
on  the  contrary,  it  clearly  establishes  his  competency. 

Second — Because  of  errors  in  the  proceedings  in  matters  of 
law. 

Under  the  first  point  we  claim  that  the  burden  of  proof 
was  on  defendants  in  error  to  show  Egan's  mental  incom- 
petency to  make  the  deed.     Roe  v.  Taylor,  45  111.  490. 

Again,  we  say  that  mere  mental  weakness  will  not  author- 
ize a  court  of  equity  to  set  aside  a  deed,  if  such  weakness 
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does  not  amount  to  inability  to  comprehend  the  contract, 
and  is  unaccompanied  by  evidence  of  imposition  or  undue 
influence.  Miller  v.  Craig,  36  111.  109  ;  Scanlan  v.  Cobb,  85 
id.  296  ;  Baldwin  v.  Dunton  et  al.  40  id.  188  ;  Clearwater  et  al. 
v.  Kimler  et  al.  43  id.  272 ;  Lindsey,  Jr.  v.  Lindsey,  50  id.  79 ; 
Williams  v.  Dunn,  93  id.  511. 

We  further  claim  that  the  court  erred  in  entering  a  final 
decree  without  disposing  of  the  Longs  demurrer  to  the  supple- 
mental bill.     Nothing  was  clone  by  them  to  waive  this  right. 

Further,  plaintiffs  in  error  claim  that  the  court  erred  in 
decreeing  that  plaintiff  in  error  Elizabeth  Long  should  pay, 
out  of  her  own  means,  the  amount  due  the  mortgage  com- 
pany, and  discharge  its  trust  deed  from  the  whole  of  said 
premises,  since  the  court  had  no  right,  at  the  most,  to  com- 
mand her  to  discharge  the  trust  deed  from  the  whole  of  said 
premises,  but  only  from  the  interest  of  defendants  in  error 
therein. 

Messrs.  Waite  &  Clarke  for  Margaret  Carroll,  Mr.  P. 
McHugh  for  Julia  Byrne  et  al.,  and  Mr.  E.  W.  Clifford  for 
Bridget  Fox: 

From  the  evidence  in  this  case  it  is  clear  that  Egan  was 
insane  at  the  date  of  the  making  of  the  deed,  and  if  this  is  so, 
whether  such  insanity  resulted  from  drink  or  any  other  cause, 
the  deed  is  voidable.  Menkins  v.  Lightner,  18  111.  284;  Scan- 
lan v.  Cobb,  85  icl.  299 ;   Van  Horn  v.  Keenan,  28  id.  445. 

Such  a  deed  so  made  will  be  set  aside  at  the  instance  of 
the  party,  or  of  his  conservator,  or  his  representatives,  or  his 
heirs.     Menkins  v.  Lightner,  18  111.  284. 

The  condition  at  the  time  of  execution  is  the  point  to  be 
considered,  and  evidence  of  previous  and  subsequent  insanity 
is  admissible  to  show  condition  at  this  time.  Anderson  v. 
Cranmer,  11  W.  Va.  562 ;  Jarett  v.  Jarett,  id.  584. 

The  case  of  Van  Horn  v.  Keenan,  28  111.  445,  goes  almost 
to  the  full  extent  of  the  English  doctrine,  and  sets  aside  a 
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deed  under  less  strong  circumstances  of  control  over  the 
donor  than  the  case  at  bar. 

The  fact  that  a  man  could  ordinarily  write,  but  was  in  such 
condition  that  he  had  to  make  his  mark,  is  a  strong  circum- 
stance to  show  his  mental  incapacity  to  make  the  deed  or 
understand  its  legal  effect,  and  neither  in  England  nor  this 
country  would  a  will  be  admitted  when  a  party  could  write, 
but  did  not  write  his  name.     Delqfield  v.  Parish,  25  N.  Y.  59. 

It  is  in  proof  that  Egan  was  unable  to  control  the  calls  of 
nature  before  and  after,  and  at  the  time  of  making  the  deed. 
Such  inability  has  ever  been  regarded  as  a'  distinguishing 
evidence  of  the  loss  of  mental  power.  Delqfield  v.  Parish, 
25  N.  Y.  44. 

This  deed  was  presumed  to  be  drawn  by  the  Longs,  and 
in  law  is  deemed  their  act,  because  done,  by  their  procure- 
ment, through  an  attorney  whom  they  engaged  and  paid. 
This  in  itself  casts  suspicion  on  the  making  of  the  deed,  and 
unless  the  donees  can  remove  this  suspicion,  the  court  will 
not  decide  in  favor  of  the  instrument.  Delqfield  v.  Parish, 
25  N.  Y.  36;  Crespell  v.  Dubors,  4  Barb.  398;  Park  v.  Olatt, 
2  Phillip,  323. 

By  neglecting  to  call  up  their  demurrer,  by  taking  proof  on 
the  reference,  by  excepting  to  the  master's  report,  and  going 
on  to  the  hearing  on  the  master's  report,  the  Longs  waived 
their  demurrer.  Hung  ate  v.  Reynolds,  72  111.  426 ;  Jameson 
v.  Conway,  5  Gilm.  230  ;  Skinner  v.  Dayton,  5  Johns.  Ch.  191 ; 
Executors  of  Bather  v.  Van  Cortland,  2  id.  242 ;  Reed  v.  Kemp, 
16  111.  445. 

The  parties  have  treated  the  cause  as  at  issue,  and  it  was 
so  heard  and  decided  by  the  court  below,  and  under  such 
circumstances  it  is  too  late  to  urge  such  objections  in  this 
court.  Jameson  v.  Conway,  5  Gilm.  230 ;  Corbus  v.  Teed,  69 
111.209;  Armstrong  v.  Mack,  17  id.  166;  BeesleyY.  Hamilton, 
50  id.  88 ;  Strohm  v.  Hayes,  70  id.  43 ;  Rowan  v.  Kirkpatrick 
et  al.  14  id.  1 ;   Webb  v.  Insurance  Co.  5  Gilm.  225. 
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The  Longs  were  at  liberty  to  file  a  new  answer,  but  the 
complainants  were  not  obliged  to  require  them  to  do  so. 
Miller  v.  Whittaker,  33  111.  386.  They  can  not  complain  of 
their  own  omission.  The  court  will  not  consider  an  error 
that  has  done  the  party  no  harm.  Forman  v.  Stickney,  77 
HI.   578 ;  Rowen  v.  Kirkpatrick,  14  id.  1. 

Under  the  answer  originally  in — to  the  original  bill — all 
the  rights  of  the  plaintiffs  in  error  were  protected,  and  all 
matters  of  defence  to  the  so-called  supplemental  matter 
added  could  be  availed  of,  and  the  party  could  as  fully  intro- 
duce evidence  as  under  any  new  answer.  Forman  v.  Stick- 
ney, 77  111.  578. 

The  demurrer  was  not  well  taken,  and  hence  the  party  is 
not  injured. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  originally  filed  by  Thomas 
Brennan,  as  conservator  of  Patrick  Egan,  against  Elizabeth 
Long,  and  her  husband,  Francis  Long,  to  set  aside  a  deed 
made  by  Patrick  Egan,  bearing  date  November  23,  1875, 
conveying  to  Elizabeth  Long,  his  sister,  certain  real  estate  in 
the  city  of  Chicago,  for  the  consideration,  as  recited  in  the 
deed,  of  one  dollar  and  the  love  and  affection  which  the 
grantor  bore  to  the  grantee.  The  property  conveyed  consists 
of  a  lot  upon  which  there  is  a  three-story  brick  and  stone 
building,  and  its  value  is  variously  estimated  at  from  $20,000 
to  $50,000. 

The  bill  charges  that  Egan,  before  and  at  the  time  of  the 
conveyance,  was  insane,  and  that  its  execution  was  obtained 
through  the  fraud  and  undue  influence  practiced  upon  and 
exercised  over  him  by  the  grantee  and  her  husband.  Egan 
was  found  to  be  insane  by  the  county  court  of  Cook  county  in 
April,  1876,  and  Thomas  Brennan,  the  original  complainant, 
was  appointed  his  conservator,  on  the  12th  of  the  following 
month.     Pending  the  suit,  to-wit,  on  the  11th  of  September, 
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1876,  Egan  died  intestate,  without  children  or  descendants 
of  children,  and  defendants  in  error,  his  only  heirs  at  law,  with 
the  exception  of  his  sister,  Elizabeth  Long,  by  order  of  court 
were  made  complainants  to  the  bill. 

Prior  to  the  filing  of  the  bill,  to-wit,  on  the  first  of  April, 
1876,  Elizabeth  and  Francis  Long,  for  the  purpose  of  secur- 
ing a  loan  of  $8000  made  to  them  by  the  Scottish  American 
Mortgage  Company,  conveyed  the  premises  in  question  by  a 
deed  of  trust  to  Henry  I.  Sheldon.  By  an  amendment  to 
the  bill,  Sheldon  and  the  mortgage  company  were  subse- 
quently made  parties  to  the  bill.  Answers  were  filed  by  all 
the  defendants,  denying  the  equities  of  the  bill.  Upon  the 
hearing  quite  a  number  of  witnesses  were  examined  orally 
before  the  court,  the  most  of  the  testimony  being  directed  to 
the  question  of  Egan's  sanity  at  the  time  of  the  execution  of 
the  deed.  The  court,  by  its  decree,  filed  December  12,  1877, 
found  that  Egan  at  the  time  of  the  conveyance  was  of 
unsound  mind;  that  the  deed  was  obtained  by  imposition, 
and  that  defendants,  Elizabeth  and  Francis,  took  no  interest 
in  the  premises  under  it,  and  declared  the  same  null  and 
void.  On  the  other  hand,  the  court  found  that  Sheldon  and 
the  Scottish  American  Mortgage  Company  were  bona  fide 
purchasers  without  notice,  and  declared  that  the  setting 
aside  of  Egan's  deed  should  be  ineffectual  as  to  them,  and 
that  the  indebtedness  secured  by  the  trust  deed  should 
remain  a  valid  charge  upon  the  premises  until  paid,  and  the 
cause  was  referred  to  the  master  to  take  an  account  of  the 
rents  and  profits  of  the  premises,  taxes,  etc.,  during  the  time 
they  were  in  the  possession  of  plaintiffs  in  error. 

While  the  proceedings  were  in  this  condition,  and  pending 
the  order  to  take  the  account,  the  complainants  assuming 
that  the  original  bill  was  so  imperfectly  drawn  as  not  to 
warrant  the  court  in  granting  relief  to  the  full  extent  of  their 
rights,  applied  for  and  obtained  leave  to  file  a  supplemental 
bill,  which,  after  reciting  at  length  the  charges  in  the  original 
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bill,  and  all  the  proceedings  under  it,  proceeds  to  charge  as 
follows  :  That  Elizabeth  Long's  interest  in  the  premises  in 
question,  as  one  of  the  heirs  at  law  of  Egan,  is  not  adequate 
to  the  amount  of  the  loan  made  by  Elizabeth  Long  from  the 
mortgage  company,  and  such  interest  does  not  exceed  in 
value  $4000  in  the  premises  in  question,  and  by  the  act  of 
incumbering  the  same  by  Elizabeth  Long,  a  fraud  has  been 
committed  on  complainants,  and  that  if  the  mortgage  company 
is  decreed  to  be  a  bona  fide  purchaser  without  notice,  and  to 
hold  the  entire  interest  in  the  estate  so  conveyed  to  said 
Sheldon  by  said  deed  of  trust,  the  estate  of  complainants 
will  be  held  burdened  with  the  amount  of  said  loan,  and  that 
if  said  mortgage  company  should  be  so  held  it  should  be 
compelled  to  take  the  said  money,  with  the  interest  thereon, 
and  release  the  said  trust  deed  and  the  estate  of  complain- 
ants from  lien  thereof,  and  that  said  Elizabeth  Long  should 
be  decreed  to  pay  said  $6500,  and  relieve  the  estate  of  com- 
plainants from  the  burden  thereof. 

This  was  the  only  new  matter  contained  in  the  supple- 
mental bill,  and  it  is  clear  that  it  does  not  materially  change 
the  scope  or  purposes  of  the  original  bill. 

Demurrers  to  the  supplemental  bill  were  respectively  filed 
by  Elizabeth  and  Francis  Long,  and  by  Sheldon  and  the 
mortgage  company.  The  court  overruled  the  demurrer  filed 
by  the  latter,  but  from  inadvertence  or  some  other  cause 
never  formally  passed  upon  that  of  the -former,  and  this  is 
one  of  the  errors  relied  on  for  a  reversal. 

This  demurrer  was  filed  in  December,  1877,  and  the  final 
order  in  the  cause  was  not  entered  until  the  19th  of  Febru- 
ary, 1880.  During  all  this  time  plaintiffs  in  error  permitted 
this  demurrer  to  lie  quietly  and  undisturbed  among  the  files, 
without  making  any  effort  whatever  to  bring  it  to  a  hearing. 
It  was  their  duty,  if  they  relied  upon  the  demurrer,  to  have 
called  it  up  and  had  it  passed  on  by  the  court,  and  not 
having  done  so  after  such  an  extraordinary  delay,  they  must 
4—100  III. 
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be  deemed  to  have  waived  it.  The  rendition  of  the  decree 
on  the  supplemental  bill  was  in  effect  overruling  the  demur- 
rer, and  if  plaintiffs  in  error  desired  to  answer,  they  should  at 
least  have  made  application  to  do  so  at  the  time  of  the  ren- 
dition of  the  decree.  Before  that  time  they  had  the  right  to 
do  so  without  leave ;  but  not  having  done  so,  and  sitting 
quietly  by  and  allowing  the  decree  to  go,  without  asking  an 
extension  of  time  to  answer,  or  even  calling  the  attention  of 
the  court  to  the  fact  that  there  was  a  demurrer  on  file  not 
passed  upon,  or  in  any  other  manner  attempting  to  raise  the 
question  in  the  court  below,  we  hold  that  it  is  now  too  late 
to  raise  it  here  for  the  first  time.  The  hearing  proceeded, 
and  the  case  was  treated  by  both  parties  as  though  the 
issues  were  properly  made  up,  and  they  can  not  now  be  heard 
to  say  they  were  not  made  up.  Jameson  v.  Conic  ay,  5  Gilm. 
230 ;  Corbus  v.  Teed,  69  111.  209 ;  Strohm  v.  Hayes,  70  id. 
43  ;  Rowan  v.  Kirkpatrick  et  al.  14  id.  1 ;  Miller  v.  Whittaker, 
33  id.  386. 

By  the  supplemental  decree,  Elizabeth  Long  is  required  to 
pay  the  mortgage  company  the  amount  due  under  the  trust 
deed,  and  the  same  is  made  a  specific  lien  upon  the  interest 
she  inherited  from  Egan  in  the  premises,  and  this  is  also 
assigned  for  error.  We  do  not  regard  the  objection  as  well 
taken.  Having  obtained  the  deed  from  Egan  in  violation  of 
law  and  in  fraud  of  his  rights,  she  in  equity  is  to  be 
treated  as  his  trustee,  and  as  such  must  account  to  him  or 
his  legal  representatives  for  any  breach  of  the  trust.  Assum- 
ing the  facts  to  be  true  as  found  by  the  court,  they  present  a 
clear  case  of  a  constructive  trust,  and  no  rule  of  law  is  better 
settled  than  that  where  a  trustee  wrongfully  converts  to  his 
own  use  the  trust  property,  or  any  part  of  it,  the  cestui  que 
trust  is  entitled  in  equity  to  a  personal  decree  for  the  value 
of  the  property  so  converted. 

The  vital  questions  presented  by  this  record  are  questions 
of  fact,  namely :     Was  Egan  of  sound  mind  at  the  time  of 
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the  execution  of  the  deed?  Did  Mrs.  Long  procure  its  exe- 
cution by  fair  and  legitimate  means,  or  did  she  obtain  it 
by  taking  advantage  of  the  loss  of  his  mind,  and  the  unfor- 
tunate circumstances  which  surrounded  him  ?  Upon  these 
questions  a  vast  amount  of  evidence  was  taken,  and  the 
greater  portion  of  the  argument  of  counsel  is  devoted  to 
them.  Upon  an  examination  of  the  evidence,  we  find  it  is 
conflicting  and  not  to  be  reconciled.  The  questions  are  of 
that  character  about  which  honest  witnesses  might  well 
differ,  and  the  probative  force  of  their  testimony  would 
depend  largely  upon  their  means  and  capacity  of  acquiring 
an  intimate  knowledge  of  the  subject  of  inquiry.  To  attempt 
a  discussion  of  the  unusually  large  amount  of  testimony 
directed  to  these  questions,  can  not  reasonably  be  expected 
of  us.  Suffice  it  to  say,  that  upon  as  careful  an  examination 
as  we  have  been  able  to  give  it,  we  are  unable  to  say  the 
finding  of  the  court  below,  whose  opportunities  for  arriving  at 
the  real  truth  were  far  better  than  ours,  is  clearly  wrong, 
and  unless  we  were  able  to  do  this,  according  to  the  well 
settled  rule  of  this  court  we  would  not  be  justified  in  revers- 
ing the  decree  on  the  ground  the  evidence  did  not  sustain  it, 
although  we  might  be  better  satisfied  if  the  finding  had  been 
the  other  way.  Coari  v.  Olsen,  91  111.  273  ;  Toledo,  Wabash 
and  Western  Railway  Co.  v.  Moore,  77  id.  21Y ;  Wiggins  Ferry 
Co.  v.  Higgins,  72  id.  517;  Bishop  v.  Busse  et  al.  69  id.  403. 
Perceiving  no  substantial  error   in   the  decree,  it  will  be 

affirmed 

Decree  affirmed. 
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The  Union  Eolling  Mill  Company 

v. 

Thomas  Gillen. 

Filed  at  Ottawa  June  20,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Instruction — as  to  cause  of  accident  in  suit  for  negligence.  In  a 
suit  to  recover  for  a  personal  injury  claimed  to  have  resulted  from  the  negli- 
gence of  the  defendant  railroad  company,  an  instruction  for  the  plaintiff, 
that  if,  while  the  plaintiff  was  crossing  the  track,  the  defendant  ran  its  train 
upon  the  track,  recklessly  and  negligently,  without  ringing  a  bell  or  blowing 
a  whistle,  or  giving  a  warning  of  any  kind,  and  ran  a  car  upon  and  against  the 
plaintiff's  wagon,  thereby  smashing  the  same  and  throwing  plaintiff  from  his 
seat  in  the  wagon,  thereby  causing  to  the  plaintiff  serious  injury,  then  plaintiff 
is  entitled  to  recover,  especially  in  view  of  the  conflicting  character  of  the 
evidence,  was  held  not  erroneous,  as  omitting  the  vital  condition  that  the 
reckless  running  of  the  train,  and  failing  to  give  the  usual  signals,  must  have 
been  the  cause  of  the  accident.  The  word  "thereby,"  in  the  instruction,  was 
intended  to  refer  to  all  that  preceded  it,  both  as  to  the  act  of  propulsion  and 
the  act  of  striking. 

2.  New  trial — obviated  by  a  remittitur.  There  is  no  error  in  denying 
a  motion  for  a  new  trial  in  an  action  ex  delicto,  where  the  plaintiff,  by  enter- 
ing a  remittitur,  reduces  the  damages  awarded  by  the  jury  to  an  amount  the 
court  considers  reasonable. 

3.  Same — newly  discovered  evidence.  Although  the  newly  discovered 
evidence  shown  for  a  new  trial  may  have  an  important  bearing  on  a  second 
trial,  yet  a  new  trial  will  be  denied  where  the  requisite  diligence  has  not  been 
exercised  to  discover  such  evidence. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  appel- 
lant. 

Messrs.  Hynes,  English  &  Dunne,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  Union  Eolling  Mill  Company  is  a  corporation  engaged 
in  the  manufacture  of  iron  and  steel,  and  having  its  furnaces 
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and  its  mills  for  rolling  the  metal  in  the  city  of  Chicago.  It 
owns  a  couple  of  switch  engines,  for  the  purpose  of  delivering 
on  or  removing  from  its  premises  cars  loaded  with  its  mate- 
rial, upon  certain  spur  or  switch  tracks,  which  are  laid  to 
connect  its  grounds  with  the  tracks  of  the  Chicago  and  Alton 
Eailroad  Company,  which  pass  through  this  part  of  the  city. 
November  21,  1878,  Gillen  was  engaged  in  hauling  stone 
to  the  mills  of  the  Union  Boiling  Mill  Company.  Having 
delivered  a  load,  and  while  passing  over  one  of  the  switch 
tracks  above  mentioned,  where  it  crosses  Ashland  avenue,  a 
collision  occurred  between  his  wagon  and  a  car  load  of  coke 
which  was  being  backed  along  said  track  by  one  of  the 
engines  of  the  rolling  mill  company.  The  wagon  in  which 
Gillen  was  riding  was  crushed,  and  he  received  some  injuries, 
to  recover  damages  for  which  this  suit  was  brought,  and 
which  resulted  in  his  obtaining  a  verdict  for  $5000,  and  a 
final  judgment  for  $3000,  in  the  circuit  court,  a  remittitur  of 
$2000  having  been  entered  by  plaintiff,  in  accordance  with  a 
suggestion  of  the  court.  On  appeal  to  the  Appellate  Court 
for  the  First  District  the  judgment  was  affirmed,  and  the 
company  appealed  to  this  court. 

As  to  the  question  of  fact  whether  the  verdict  is  supported 
by  the  evidence,  that  must  be  considered  as  settled  by  the 
judgment  of  the  Appellate  Court,  and  we  can  consider  only 
the  questions  of  law  raised  in  the  case,  and  not  controverted 
questions  of  fact. 

The  giving  of  the  second  instruction  for  the  plaintiff  is 
assigned  as  error. 

The  instruction  stated,  that  if  Gillen  was  crossing  the  track 
while  in  the  exercise  of  due  care  and  diligence,  and  defend- 
ant ran  its  train  upon  the  track  "  recklessly  and  negligently, 
without  ringing  a  bell  or  blowing  a  whistle,  or  warning  of 
any  kind,  and  that  the  defendant  ran  said  car  upon  and 
against  the  plaintiff's  wagon,  thereby  smashing  the  same, 
and  thereby   throwing  the  plaintiff   from  his   seat   on  the 
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wagon,  and  thereby  causing  to  the  plaintiff  serious  injuries, 
then  the  plaintiff  is  entitled  to  recover."  The  objection 
taken  to  the  instruction  is,  that  it  omits  the  vital  condition 
that  the  running  of  the  train  "recklessly  and  negligently, 
without  ringing  a  bell  or  blowing  a  whistle,  or  warning  of 
any  kind, "  must  have  been  the  cause  of  the  accident ;  that, 
admitting  no  warning  was  given,  it  does  not  necessarily  fol- 
low that  such  omission  or  negligence  was  the  cause  of 
plaintiff's  injuries. 

Appellee's  counsel  insist  that  the  word  "thereby,"  in  the 
instruction,  was  evidently  intended  to  refer  to  all  that  pre- 
cedes it,  both  the  manner  of  propulsion  and  the  act  of  strik- 
ing, and  that  it  could  not  have  been  otherwise  understood  by 
the  jury.  We  are  inclined  to  take  this  view  of  the  instruc- 
tion, especially  in  view  of  the  evidence  in  the  case. 

Gillen,  the  plaintiff,  testifies  that,  going  north  on  Ashland 
avenue,  when  he  started  to  cross  this  switch  track,  the  loco- 
motive was  standing,  with  a  car  attached,  upon  the  track, 
about  eight  or  ten  feet  west  from  where  he  crossed;  that 
when  he  got  to  the  track  it  was  still  standing,  and  just  as  he 
went  to  move  across,  walking  his  team  slowly,  the  engineer 
put  on  steam  and  the  engine  ran  against  him,  etc.  Another 
witness  corroborates  this  statement  that  the  engine  and 
car  were  standing  still  on  this  side  track  at  the  time,  and 
both  state  the  bell  was  not  rung  nor  the  whistle  sounded. 
In  opposition  to  this,  Eeagan,  who  was  in  charge  of  the 
locomotive,  states  that  he  ran  up  the  main  track  on  Ashland 
avenue  until  he  got  to  the  switch ;  that  he  ran  north  of  that, 
when  the  switch  was  thrown  over,  and  he  reversed  his  engine 
and  backed  right  up  on  this  switch  track ;  that  after  the 
switch  was  turned,  and  he  commenced  backing  up,  he  made 
no  stop  whatever  until  he  struck  the  wagon,  and  that  the 
train  did  not  stop  until  it  got  across  the  road,  shoving  the 
wagon  on  before  the  car  some  eight  or  ten  feet.  Donnelly, 
who  was  on  the  engine  with  him  as  fireman  and  switchman, 
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confirms  this  statement,  and  both  testify  that  the  bell  was 
rung  during  the  time. 

This  is  all  the  testimony  in  the  record  upon  this  point. 
There  was  a  direct  conflict  of  testimony  between  the  two  sets 
of  witnesses.  The  jury  must  have  accepted  that  on  the  part 
of  the  plaintiff,  and  rejected  the  other.  They  could  not,  we 
think,  have  been  in  any  way  misled  by  this  instruction.  If 
plaintiff  was  acting  in  the  manner  set  out  in  the  instruction, 
and  the  servants  of  the  defendant  were  managing  the  engine 
as  mentioned  therein, — if  the  evidence  given  by  plaintiff's  wit- 
nesses was  accepted  as  being  true,  which  it  evidently  must 
have  been  by  the  jury, — then  the  starting  and  running  the 
engine  without  giving  any  warning  must  have  caused  the 
accident. 

Complaint  is  made  of  the  modification  by  the  court  of  the 
fourth  and  fifth  instructions  asked  for  the  defendant.  We 
do  not  think  there  is  any  just  ground  of  complaint  upon  this 
score. 

It  is  insisted  the  court  should  have  granted  a  new  trial 
because  the  damages  were  excessive ;  that  after  finding  them 
to  be  such,  it  was  erroneous  to  allow  the  plaintiff  to  remit 
$2000  upon  the  verdict  of  $5000  rendered  by  the  jury,  and 
enter  judgment  for  $3000,  after  such  remittitur.  It  is  con- 
tended that  while  this  may  be  proper  in  actions  ex  contractu, 
it  is  otherwise  in  actions  ex  delicto,  and  that  in  such  latter 
actions  it  should  be  taken  that  a  jury  which  is  unfair  in 
assessing  the  damages  is  also  unfair  in  deciding  upon  the 
issue. 

The  practice  here  adopted  has  been  sanctioned  by  this 
court  in  a  number  of  cases,  at  least  so  far  as  to  refuse  to 
reverse  judgments  entered  under  like  circumstances.  McCaus- 
land  v.  Wonderly,  56  111.  410;  Thomas  v.  Fischer,  71  id.  576; 
Illinois  Central  Railroad  Co.  v.  Ebert,  74  id.  399.  Although 
misgivings  may  have  been  expressed  in  some  cases,  as  in  the 
last,  and  Loewenthal  v.  Streng,  90  111.  74,  as  to  the  propriety 
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of  the  practice  were  it  a  new  question,  it  is  one  not  singular 
in  this  State. 

In  Sedgwick  on  Damages,  603,  it  is  laid  down  :  "  Where 
the  jury  have  given  such  excessive  damages  that  the  court 
feel  bound  to  set  aside  the  verdict,  they  will,  instead  of 
simply  ordering  a  new  trial,  give  the  plaintiff  the  option  of 
reducing  the  verdict  to  the  sum  which  the  court  considers 
reasonable,  and  on  his  remitting  the  excess  will  deny  the 
motion  for  a  new  trial,  and  this  in  actions  of  tort  as  well  as 
on  contracts, " — in  support  of  which  quite  a  number  of  cases 
from  different  States  are  cited. 

We  must  hold,  in  accordance  with  oar  former  decisions  on 
the  subject,  that  there  is  no  error  in  this  last  regard. 

There  were  two  motions  for  a  new  trial  made  and  over- 
ruled, the  first  in  usual  course  before  judgment,  and  the 
second  in  connection  with  a  motion  to  vacate  the  judgment 
after  its  entry,  but  before  the  expiration  of  the  term ;  and 
the  overruling  of  the  motion  to  vacate  the  judgment,  and 
this  second  motion  for  a  new  trial,  is  urged  as  ground  for 
reversing  the  judgment.  The  last  named  motions  were  upon 
the  ground  of  newly  .discovered  evidence. 

Upon  the  trial  the  plaintiff  had  testified  to  his  bad  physi- 
cal condition,  'his  lameness,  pains,  etc.,  and  his  physician 
testified  that  in  his  opinion  his  injuries  were  permanent, 
although  it  was  conceded  that  if  plaintiff  was  a  rheumatic 
person,  many  of  the  pains  which  troubled  him  might  proceed 
from  that  condition  instead  of  from  the  accident;  but 
plaintiff  testified  that  he  never  had  had  rheumatism  in  his 
life,  and  never  had  been  lame  before  the  accident ;  that  he 
had  not  been  drinking  anything  that  day,  nor  at  any  time. 
The  newly  discovered  evidence  was,  that  plaintiff  had  be- 
fore suffered  from  rheumatism;  that  he  had  been  treated 
for  it  for  quite  a  time,  and  had  experienced  lameness  from 
it ;  thai  his  habits  of  life  had  been  intemperate,  and  that  he 
had  a  scar  of  a  gunshot  wound,  one  inch  in  length,  on  his 
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person,  near  the  hip.  No  doubt  tlfis  was  important  evidence 
for  the  defence,  as  going  to  show  that  the  present  condition 
of  plaintiff  might  be  referable  to  a  greater  or  less  extent,  not 
to  the  accident,  but  to  his  physical  condition  before  the  acci- 
dent occurred,  and  might  materially  lessen  the  amount  of 
damages  on  another  trial.  But  the  circuit  court  may  have 
been  of  opinion  that  there  had  not  been  the  exercise  of  the 
requisite  diligence  to  discover  this  evidence  before  the  trial, 
and  on  that  ground  have  overruled  the'  motion ;  and  if  such 
were  the  case,  we  are  not  prepared  to  say  the  court  erred  in 
that  respect. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  did  not  participate  in  this  decision. 


The  City  of  Chicago 
v. 

Joseph  Bartee. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Municipal  corporation — power  to  require  milk  dealer  to  take  out 
license.  Under  the  41st  subdivision  of  section  62  of  the  general  Incorpora- 
tion law  of  1872,  a  city  incorporated  under  that  act  has  the  power  to  pass  an 
ordinance  making  it  unlawful  for  any  person  to  sell,  expose  for  sale,  or 
deliver  milk  from  any  wagon,  cart  or  other  vehicle,  within  its  limits,  without 
first  procuring  a  license,  and  to  provide  a  punishment  for  its  violation. 

2.  Peddler — what  constitutes.  The  term  "peddler,"  in  the  41st  subdi- 
vision of  section  62  of  the  general  law  of  1872  for  the  incorporation  of  cities 
and  villages,  is  used  in  its  general  and  unrestricted  sense,  and  fully  embraces 
persons  engaged  in  going  through  a  city,  from  house  to  house,  and  selling 
milk  in  small  quantities  to  different  persons,  and  this  though  they  may  have 
regular  customers  to  whom  they  daily  sell  milk. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of 
Cook  county ;  the  Hon.  John  G.  Sogers,  Judge,  presiding. 

Mr.  Julius  S.  Grinnell,  for  the  appellant : 

The  city  has  power  and  authority,  under  its  general  police 
powers,  to  regulate  the  sale  of  milk,  provide  for  its  inspection, 
and  prevent  the  sale  of  or  dealing  in  impure,  adulterated 
or  unwholesome  milk.  Dillon  on  Mun.  Corp.  sec.  95 ;  Har- 
rison v.  Mayor  of  Baltimore,  1  Gill,  276. 

The  power  to  license  as  well  as  tax  this  class  of  business 
is  specifically  granted  by  the  charter  to  the  common  council. 
See  41st  subd.  sec.  62  of  gen.  Incorp.  act,  1872. 

Whether  or  not  this  ordinance  is  reasonable,  is  exclusively 
a  question  for  the  court.  To  arrive  at  a  correct  decision 
whether  the  by-law  be  reasonable  or  not,  regard  must  be  had 
to  its  object  and  necessity.  Vandine,  Petitioner,  etc.  6  Pick. 
187 ;  Commonwealth  v.  Stoddard,  2  Cush.  562. 

Mr.  W.  B.  Cunningham,  for  the  appellee : 

Corporations  have  no  powers  but  those  expressly  granted, 
or  necessarily  implied,  by  the  act  of  incorporation,  or  those 
essential  to  the  declared  objects  and  purposes  of  the  corpora- 
tion,— not  simply  convenient,  but  indispensable.  Dillon  on 
Mun.  Corp.  (2d  ed.)  vol.  2,  p.  173 ;  Spaidding  v.  Lowell,  23 
Pick.  71 ;  Petersburg  v.  Metzger,  21  111.  205 ;  Betts  v.  Menard, 
11  id.  395  ;  New  London  v.  Brainard,  22  Conn.  551 ;  Stetson  v. 
KemptQii,13  Mass.  272;  Hodge  v.  Buffalo,  2  Denio,  110;  Wil- 
liard  v.  Killings  worth,  8  Conn.  247. 

And  courts  adopt  a  strict  construction,  and  powers  must  be 
clearly  given.  Mintum  v.  Lame,  23  How.  435 ;  Thompson 
v.  Lee  Co.  3  Wall.  320 ;  Clark  v.  Davenport,  14  Iowa,  495 ; 
Merriam  v.  Moody  Exrs.  25  id.  163 ;  Leonard  v.  City  of  Can- 
ton, 35  Miss.  189;  Lafayette  v.  Cox,  5  Ind.  38. 

A  corporation  must  show  a  grant,  either  in  terms  or  by 
necessary  implication,  for  all  the  powers  it  attempts  to  exer- 
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cise,  and  especially  must  this  be  done  when  it  claims  the 
right,  by  taxing  or  otherwise,  to  deprive  individuals  of  their 
property  without  their  consent.  Mix  v.  Ross  et  al.  57  111. 
135 ;  Sharp  v.  Spier,  4  Hill,   76. 

And  to  this  effect  are  adjudged  cases,  without  exception. 
Ham  v.  Miller,  20  Iowa,  450 ;  Mclnery  v.  Reed,  23  id.  410 ; 
Blackwell  on  Tax  Titles,  (ed.  of  1864,)  ch.  31,  p.  448;  Bank 
v.  Chillicothe,  7  Ohio,  31 ■;  Collins  v.  Hatch,  18  id.  523 ;  Shear 
v.  Hill,  4  Hill,  (N.  Y.)  329. 

The  city  council  can  not  license  milk  dealers,  because  the 
charter  does  not  enumerate  them  in  the  list  of  those  that 
may  be  licensed.     2  Coke,  58 ;  Hyman  v.  Bayne,  83  111.  264. 

The  power  to  make  "by-laws  relative  to  hucksters,  grocers 
and  victualing  shops, "  does  not  authorize  the  corporation  to 
exact  a  license  from  persons  carrying  on  such  business. 
Nor  does  the  general  power  "to  pass  prudential  by-laws,  not 
inconsistent  with  the  laws  of  the  State, "  confer  the  authority 
to  demand  a  license.  1  Dillon  on  Mun.  Corp.  396 ;  Dunham 
v.  Rochester,  5  Cow.  (N.  Y.)  462 ;  Commomvealth  v.  Stoddard, 
2  Cush.  562 ;  Mays  v.  Cincinnati,  1  Ohio,  268. 

The  license  is  not  authorized  by  power  given  to  license 
peddlers. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  brought  an  action  against  appellee  to  recover  a 
penalty  for  violating  an  ordinance  of  the  city.  The  ordinance 
claimed  to  have  been  violated  is  this : 

"Sec  2.  It  shall  be  unlawful  for  any  person  or  persons, 
within  the  city  of  Chicago,  to  sell,  expose  for  sale,  or  deliver 
milk  from  any  wagon,  cart  or  other  vehicle,  unless  he  or  they 
shall  first  have  obtained  a  license  to  carry  on  such  business. 
The  mayor  is  hereby  authorized  to  issue  a  license  for  such 
purpose  to  any  person  applying  to  him  in  writing  for  the 
same.  Such  application  shall  specify  the  number  of  wagons 
or  other  vehicles  intended  to  be   employed  in  the  sale  or 
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delivery  of  milk,  and  the  applicant  shall  pay  into  the  city 
treasury,  as  a  license  fee,  the  sum  of  $5  per  annum  for  each 
and  every  such  wagon  or  other  vehicle.  The  number  of 
vehicles  authorized  by  any  license  to  be  so  employed  may 
be  enlarged  upon  a  further  written  application  to  the  mayor, 
and  the  payment  of  the  above  named  sum  of  $5  for  every 
such  additional  vehicle." 

Another  section  of  the  ordinance  imposed  a  penalty  for  a 
violation  of  the  second  section,  and  provided  for  its  recovery. 

The  case  was  tried  on  an  appeal  to  the  Criminal  Court  of 
Cook  county,  on  this  agreed  statement  of  facts :  That  the 
defendant  was  a  milk  dealer  in  the  city  of  Chicago,  and  con- 
tinued to  follow  his  business  in  said  city  after  April  1,  1880, 
prior  to  the  issuing  of  summons  for  violation  of  said  ordi- 
nance, without  paying  $5  for  each  wagon  used  by  him  in  said 
business ;  that  he  had  no  license  after  April  1,  1880,  to  fol- 
low his  vocation  of  milk  dealer ;  that  he  had,  during  that 
time,  after  April  1,  1880,  employed  several  wagons  in  deliv- 
ering milk  to  his  customers  at  their  houses  or  places  of 
business,  in  small  quantities,  in  the  regular  course  of  such 
business  of  delivering  milk  from  said  wagons,  and  selling  the 
same  to  regular  customers  and  others ;  that  the  city  of  Chi- 
cago was  incorporated  under  act  of  1872,  for  incorporation 
of  cities  and  villages,  etc.,  and  which  was  adopted  by  the 
city  May  3,  1875. 

On  these  facts  the  Criminal  Court  found  in  favor  of  defend- 
ant, and  against  the  city.  An  appeal  was  prosecuted  to  the 
Appellate  Court,  where,  on  a  trial,  the  judgment  was  affirmed, 
and  the  case  comes  to  this  court  by  appeal  on  a  certificate 
of  that  court,  and  a  reversal  is-urged. 

It  is  insisted  in  favor  of  affirmance,  that  the  ordinance  is 
void  for  want  of  power  to  adopt  it.  It  is  on  the  other  hand 
claimed,  that  there,  is  ample  power  to  maintain  it  under 
either  of  two  provisions  of  the  charter :  first,  under  the 
police  power,  as  found  in  the  66th  and  68th  subdivisions  of 
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section  62  of  the  city  charter ;  and,  second,  under  the  41st  sub- 
division of  the  same  section,  which  confers  power  "to  license, 
tax,  regulate,  suppress  and  prohibit  hawkers,  peddlers,  pawn 
brokers,  keepers  of  ordinaries,  *  *  *  and  to  revoke  such 
license  at  pleasure. " 

In  the  view  we  take  of  the  case,  we  deem  it  unnecessary  to 
determine  whether  the  ordinance  may  be  sustained  under  the 
police  power  conferred  by  the  charter.  We  are  of  opinion 
that  the  power  is  conferred  by  the  41st  subdivision  of  section 
62.  If  appellee  was  a  peddler,  or  engaged  in  the  occupa- 
tion of  a  peddler,  then  the  power  was  ample,  and  the  ordi- 
nance must  be  sustained.  The  term  "peddler,"  is  denned  by 
high  authority  to  be  one  who  deals  in  small  or  petty  things, 
and  this  coincides  with  the  popular  meaning  of  the  word,  and 
we  must  conclude,  as  required  by  the  canons  of  interpreta- 
tion, that  such  is  the  sense  in  which  it  is  employed  in  the 
charter.  The  term  "peddler"  is  used  in  the  charter  in  its 
general  and  unrestricted  sense,  and  fully  embraces  persons 
engaged  in  going  through  the  city  from  house  to  house,  and 
selling  milk  in  small  quantities  to  different  persons ;  nor 
can  it  matter  that  appellee  had  regular  customers  to  whom 
he  daily  sold  his  milk. 

Being  one  of  the  kinds  of  peddlers  embraced  in  the  41st 
subdivision  of  the  62d  section,  and  it  being  within  the 
undoubted  power  of  the  General  Assembly  to  confer  the 
power  to  license,  the  city  had  ample  power  to  adopt  the 
ordinance  requiring  appellee  to  obtain  and  pay  for  a  license 
to  ply  his  business,  and  failing  to  do  so,  he  became  liable 
to  the  penalty,  and  the  Appellate  Court  erred  in  affirming 
the  judgment  of  the  Criminal  Court.  The  judgment  of  the 
Appellate  Court  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Justice  Mulkey,  dissenting. 

Mr.  Justice  Mulkey,  dissenting : 

I  dissent  in  toto  both  to  the  reasoning  and  conclusion  reached 
by  a  majority  of  the  court  in  this  case. 

Appellee  was  prosecuted  under  an  ordinance  prohibiting 
the  business  of  selling,  exposing  for  sale,  or  delivery  of  milk 
from  wagons  or  other  vehicles  without  a  license  from  the  city 
for  that  purpose.  It  is  conceded  there  is  no  power  in  the 
city  charter  to  tax  such  a  business,  but  the  opinion  of  the 
court  seems  to  proceed  upon  the  theory  that  the  acts  admit- 
ted to  have  been  done  by  appellee  amount  to  peddling,  and 
that  inasmuch  as  the  charter  does  authorize  the  city  to 
prohibit,  by  ordinance,  peddling  without  a  license  therefor, 
the  defendant  should  be  convicted  for  that  offence.  I  con- 
fess I  am  unable  to  see  the  force  of  such  reasoning. 

There  are  two  sufficient  answers  to  the  position  thus 
assumed :  First,  it  is  manifest  that  the  object  of  the  city  in 
adopting  the  ordinance  in  question  was  simply  to  impose  a 
tax  on  milk  dealers,  and  not  to  prohibit  peddling.  Second, 
the  prosecution  instituted  against  appellee  was  not  founded 
upon  the  ordinance  prohibiting  peddling. 

The  ordinance  under  which  this  prosecution  was  com- 
menced, does  not  contain  either  the  term  peddling  or  peddler, 
nor  has  it  the  slightest  allusion  to  that  subject.  It  is 
directed  solely  against  the  business  of  selling  milk.  It  is 
clear  that  if  the  ordinance  were  valid,  one  might  be  convicted 
under  it  for  a  single  transaction  or  sale,  where  there  could  be 
no  pretence  that  the  offender  had  been  guilty  of  peddling. 
In  such  a  case  as  that,  the  court,  as  all  must  admit,  would 
be  bound  to  hold  the  ordinance  invalid,  and  there  conse- 
quently could  be  no  recovery,  although  the  proofs  brought  the 
defendant  within  its  express  provisions.  And  it  will  hardly 
be  seriously  maintained  by  any  one  that  an  ordinance  may 
be  valid  to-day  and  invalid  to-morrow,  or  that  its  validity  or 
invalidity   can   in  any  sense  be  made  to   depend   upon  the 
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proofs  in  a  particular  case ;  and  yet  such  seems  to  be  the 
effect  of  the  present  decision. 

For  the  reasons  stated,  I  am  clearly  of  opinion  that 
the  Criminal  Court  properly  held  the  defendant  not  liable 
under  the  ordinance,  and  consequently  the  Appellate  Court 
committed  no  error  in  affirming  its  judgment. 

Dickey  and  Scholfield,  JJ. :     We  concur  with  Mr.  Justice 

MULKEY. 


Timothy   Moshier 

v. 

David  Norton  et  al. 

Filed  at  Ottaiva  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Moktgage — accounting  by  mortgagee  in  possession.  Ordinarily  a 
mortgagee  in  possession  is  only  required  to  account  for  the  actual  receipts, 
less  such  sums  as  he  may  have  paid  for  the  taxes  and  necessary  repairs;  but 
he  will  be  answerable  for  any  gross  neglect  or  willful  default  resulting  in  loss 
to  the  mortgagor. 

2.  Where  the  mortgagee  in  possession  resided  twenty-five  miles  from  the 
mortgaged  premises,  and  occupied  them  through  a  tenant,  it  was  held,  that 
general  evidence  of  the  rental  value,  what  amount  of  crops  was  raised  by 
others  on  other  lands,  and  opinions  of  what  ought  to  have  been  raised  or 
what  was  raised,  which  was  greatly  variant,  was  not  sufficient  to  show  that  it 
was  from  willful  default  or  gross  negligence  of  the  mortgagee  that  the  receipts 
from  his  tenant  were  not  greater. 

3.  Same — mode  of  stating  account  between  mortgagor  and  mortgagee  in 
possession.  In  stating  an  account  between  a  mortgagor  and  the  mortgagee 
in  possession,  any  surplus  of  receipts  in  any  year  above  all  the  interest  then 
due,  and  disbursements,  should  be  applied  in  reduction  of  the  principal, 
irrespective  of  the  fact  whether  there  was  or  was  not  interest  in  arrear  at  the 
time  the  mortgagee  took  possession. 

4.  Same — mortgagee  in  possession  suffering  sale  for  taxes,  not  al- 
lowed amount  of  redemption.  If  the  mortgagee  in  possession  suffers  the 
lands  to  be  sold  for  taxes,  he  will  not  be  allowed  the  amount  paid  by  him  to 
redeem,  but  only  the  amount  of  the  taxes,  with  interest. 
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5.  Res  adjudicata — matters  decided  on  prior  appeal.  On  a  second 
appeal  to  this  court,  the  propriety  of  the  decision  of  this  court  as  to  a  point 
in  the  case  on  the  first  appeal,  is  not  open  for  review.  Its  reconsideration 
can  be  had  only  by  a  rehearing. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Stark 
county ;  the  Hon.  David  McCullough,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  September  6,  1866,  by 
Timothy  Moshier,  against  David  Norton  and  others,  to  fore- 
close a  mortgage  of  certain  lands  in  Henry  county,  executed 
by  the  latter  to  the  former  on  November  4,  1857,  to  secure 
the  payment  of  a  promissory  note  of  the  same  date  made  by 
Norton  to  Moshier,  for  $6000,  payable  two  years  after  January 
1,  1858,  with  interest  payable  annually,  at  the  rate  of  10  per 
cent  per  annum.  Norton  had  given  a  prior  mortgage  on  the 
premises  for  $1000,  at  the  same  rate  of  interest,  to  one  Miles, 
which  the  latter  foreclosed  by  scire  facias,  and  on  August  4, 
1866,  Moshier  redeemed  therefrom  by  payment  of  the  sum 
of  $2782.50,  and  in  his  bill  sought  to  recover  likewise  this 
redemption  money,  with  10  per  cent  interest  thereon.  In 
March,  1862,  complainant  took  possession  of  the  mortgaged 
premises,  and  has  remained  in  possession  ever  since.  The 
defendants  answered,  setting  up  usury  in  the  $6000  mort- 
gage, and  that  complainant  had  received  his  pay  for  the 
moneys  due  him  from  the  rents  and  profits  of  the  property. 

The  circuit  court  found  there  to  be  usury  in  the  note  and 
mortgage,  and  on  August  4,  1875,  entered  a  decree  for  $30.48 
in  favor  of  complainant.  From  this  decree  an  appeal  was 
taken  to  this  court,  which  reversed  the  decree  of  the  circuit 
court,  finding  that  the  note  and  mortgage  were  free  from 
usury,  and  also  allowing  10  per  cent  interest  upon  the 
redemption  money  paid  to  redeem  from  the  Miles  mortgage, 
the  circuit  court  having  allowed  but  6  per  cent.  (Moshier  v. 
Norton  et  al.  83  111.  519.) 
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After  the  cause  was  remanded  to  the  circuit  court  of  Henry 
county,  the  venue  was  changed  to  the  circuit  court  of  Stark 
county.  The  answer  was  amended,  setting  up  more  specific- 
ally the  defence  of  usury,  and  some  further  testimony  was 
taken.  The  latter  court,  at  the  March  term,  1878,  referred 
the  cause  to  the  master,  with  directions  to  report  upon  cer- 
tain specified  points,  among  which  were,  the  reasonable  rental 
value  of  the  land,  the  value  of  the  crops  raised  when  the 
complainant  had  occupied  the  land,  and  when  he  had  rented 
it  what  had  been  received,  and  the  value  of  the  landlord's 
share  of  the  crops  raised.  The  master  made  report,  to  which 
exceptions  were  taken  by  the  complainant,  and  overruled, 
and  at  the  March  term,  1880,  the  cause  coming  on  to  be 
heard,  the  court  found  the  note  and  mortgage  to  be  free  from 
usury,  and  after  other  findings,  "the  court  further  finds  that 
complainant  leased  the  said  land-  to  one  Elmore,  during 
1862;  that  in  1863  he  put  said  premises  into  the  possession 
of  his  son,  with  the  intention  of  giving  him  the  rents  and 
profits ;  that  in  1864  complainant  farmed  the  same  him- 
self, under  the  supervision  of  hired  help,  and  that  from  1865 
to  1879,  inclusive,  complainant  leased  the  same  to  one  Osgood 
for  a  share  of  the  products ;  but  the  court  finds  it  impossible, 
for  want  of  proper  accounts  and  the  insufficiency  of  the  evi- 
dence, to  ascertain  the  actual  products  of  said  land  from  year 
to  year,  or  the  value  thereof  to  be  charged  to  the  complain- 
ant, in  an  accounting  between  the  complainant  and  defend- 
ants. The  court  further  finds,  that  in  addition  to  the  rents 
specified  in  the  master's  report,  complainant  has  received 
from  the  crops  of  1878  the  sum  of  $983.15,  and  from  the 
crops  of  1879  the  sum  of  $1409.40,  and  no  more ;  but  the 
court  can  not,  from  the  evidence,  find  the  amount  of  the 
actual  products  of  said  land,  or  the  value  thereof,  for  these 
years ;  wherefore  it  is  considered  by  the  court  that  said  com- 
plainant ought  to  account  for  the  reasonable  rental  value  of 
said  lands  from  the  first  day  of  March,  1862,  to  the  first  day 
5—100  III. 
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of  March,  1880.  The  court  finds  that  there  are  in  said 
mortgaged  premises  489  acres  of  tillable  land,  and  that  the 
reasonable  rental  value  thereof,  in  cash  or  grain  rent,  taken 
one  year  with  another,  is,  for  the  years  1862  and  1863,  $1 
per  acre;  for  the  years  1864  to  1867,  inclusive,  $3  per  acre, 
and  for  the  years  1868  to  1879,  inclusive,  $3.50  per  acre." 

There  was  a  further  reference  to  the  master  to  state  the 
account  on  this  basis.  The  master  reported,  that  in  accord- 
ance with  the  rule  prescribed  by  the  court  for  making  the 
computation,  the  rents  of  the  premises  had  overpaid  the 
complainant  his  whole  claims  against  Norton,  principal, 
interest  and  taxes,  the  sum  of  $2111.62,  which  the  master 
reported  was  due  from  the  complainant.  The  court,  after 
overruling  complainant's  exceptions  to  the  report,  approved 
the  same,  found  that  complainant  had  received  of  rents 
$2111.62  more  than  his  mortgage  debt  and  all  disburse- 
ments, and  dismissed  the  bill.  On  appeal  to  the  Appellate 
Court  for  the  Second  District  the  decree  was  affirmed,  and 
complainant  appeals  again  to  this  court. 

Messrs.  Miller  &  Frost,  and  Mr.  Miles  A.  Fuller,  for 
the  appellant : 

The  court  erred  in  making  annual  rests,  and  applying  the 
rents  to  the  reduction  of  the  principal  annually,  when  the 
law  is,  that  if  rent  be  in  arrear  at  the  time  the  mortgagee 
takes  possession,  annual  rests  should  not  be  made  until  the 
whole  mortgage  debt  is  paid.  Story's  Eq.  Jur.  sec.  1016a; 
Finch  v.  Brown,  3  Beav.  70 ;  Sheppard  v.  Elliott,  4  Mad. 
254;  Wilson  v.  Cluer,  3  Beav.  136;  Gordon  v.  Lewis  et  al.  2 
Sum.  147 ;  Bennett  v.  Cook,  2  Hun,  (N.  Y.)  526 ;  Green  v. 
Westcott,  13  Wis.  606.  See,  also,  Bac.  Ab.  Title  Mort.  (sub 
title  F,)  vol.  7,  170.   ■ 

Story,  in  the  section  cited,  says :  "The  court  erred  in 
charging  the  complainant  with  the  rental  value  of  the  mort- 
gaged premises,  instead  of  the  sums  actually  received  by  him." 
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Mr.  C.  C.  Wilson,  for  the  appellees : 

It  is  not  the  law  that  annual  rests  should  not  be  made 
until  the  entire  mortgage  debt  is  paid,  even  though  the  inter- 
est be  in  arrear  at  the  time  of  the  entry,  but  the  rule  in  this 
country  is,  that  whenever  the  rents  exceed  all  the  interest 
then  due,  annual  rests  should  be  made,  and  the  excess 
applied  to  reduce  the  principal,  the  receipt  of  rents  being  like 
any  other  payment  on  the  mortgage  debt.  Jones  on  Mort. 
sees.  1139,  1140;  Van  Vronker  Y.Eastman,  7  Mete.  157; 
Green  v.   Westcott,  13  Wis.  678. 

In  this  State  it  is  the  settled  rule  that  a  mortgagee  in  pos- 
session is  liable  to  account  for  the  rents  actually  received, 
or  which  might  have  been  received  by  reasonable  care  and 
diligence.  McConnel  v.  Holbook,  11  111.  61 ;  Roberts  v. 
Fleming,  53  id.  196 ;  Harper  et  at.  v.  Ely,  70  id.  581 ;  Mans- 
field v.  Alwoocl,  84  id.  497. 

If  the  mortgagee  has  kept  no  proper  accounts  of  the  rents 
and  profits  received  by  him,  he  is  chargeable  with  what  he 
might  have  received,  and  must  be  presumed  to  have  received 
by  the  use  of  ordinary  care.  Jones  on  Mort.  sec.  1124; 
Dexter  v.  Arnold,  2  Sum.  108 ;  Van  Buren  v.  Olmstead,  5 
Paige,  9. 

Also,  in  the  same  section,  the  author  says :  "If  the  mort- 
gagee be  unable  to  render  an  account,  he  is  chargeable  with 
a  fair  occupying  rent,"  and  cites  Montgomery  v.  Chadivick, 
7  Iowa,  114;  Gordon  v.  Leivis,  2  Sum.  150;  Clark  v.  Smith, 
1  Saxt.  121. 

A  mortgagee  is  bound  to  keep  proper  accounts  of  the  rents 
and  profits  received  by  him,  and  to  have  them  ready  to  pro- 
duce when  called  for ;  for  to  this  extent,  at  least,  of  being 
required  to  keep  and  present  a  proper  and  honest  account, 
he  is  the  trustee  of  the  mortgagor,  and  to  hold  him  to  be  less 
would  open  the  door  to  frauds  of  the  grossest  kind.  Jones 
on  Mort.  sec.  1115  ;  2  Washburne  on  Eeal  Prop.  116,  (3d  ed.) ; 
Griffin  et  al.  v.  The  Marine  Co.  of  Chicago  et  al.  52  111.  142. 
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A  mortgagee  in  possession  is  not  entitled  to  compensation 
for  taking  care  of  and  renting  the  estate,  even  where  there  is 
such  an  agreement  between  himself  and  the  mortgagor. 
Jones  on  Mort.  sec.  1132 ;  Moore  v.  Cable,  1  Johns.  Ch.  385  ; 
French  v.  Baron,  2  Atk.  120. 

The  reason  given  for  this  rule  is,  that  it  would  tend  directly 
to  facilitate  usury  and  oppression.  Jones  on  Mort.  sec.  1132  ; 
Scott  v.  Brest,  2  T.  E.  238. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  court  below  erred  in  decreeing  that  complainant 
should  account  for.  the  reasonable  rental  value  of  the  lands. 
This  was  a  departure  from  the  rule  prescribed  by  this  court 
when  the  cause  was  here  before.  We  then  said,  "that  ordi- 
narily a  mortgagee  in  possession  is  only  required  to  account 
for  the  actual  receipts,  less  such  sums  as  he  may  have  paid 
out  for  taxes  and  necessary  repairs,  unless  where  the  evidence 
shows  by  reasonable  diligence  more  could  have  been  realized. 
Of  course,  he  would  be  answerable  for  any  gross  neglect 
which  might  result  in  loss  to  the  mortgagor  whose  premises 
he  holds.  Any  more  stringent  rule  than  this,  it  seems  to  us, 
would.be  unjust  and  unreasonable."      83  111.  524. 

This  is"  in  accordance  with  the  well  settled  general  rule 
upon  the  subject.  Chancellor  Kent  thus  states  it :  "If  the 
mortgagee  obtains  possession  of  the  mortgaged  premises 
before  foreclosure,  he  will  be  accountable  for  the  actual 
receipts  of  the  net  rents  and  profits,  and  nothing  more, 
unless  they  were  reduced  or  lost  by  his  willful  default  or 
gross  negligence.  By  taking  possession,  he  imposes  upon 
himself  the  duty  of  a  provident  owner,  and  he  is  bound  to 
recover  what  such  an  owner  would,  with  reasonable  diligence, 
have  received."  4  Com.  185.  To  the  same  effect  1  Hil- 
liard  on  Mort.  448-9. 

The  subject  is  very  fully  discussed  in  3  Powell  on  Mort. 
949,  1154,  where  it  is  said:   "A  mortgagee  will  not  be  obliged 
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to  account  according  to  the  value  of  the  lands,  viz :  he  will 
not  be  bound  by  any  proof  that  the  land  was  worth  so  much, 
unless  it  can  likewise  be  proved  that  he  actually  made 
that  sum  of  it,  or  might  have  done  had  he  not  been  guilty  of 
fraud  or  willful  default,  as,  if  he  turned  out  a  sufficient  tenant 
that  held  it  at  so  much  rent,  or  refused  to  accept  a  sufficient 
tenant  that  would  have  given  so  much  for  it ;  for  it  is  the 
laches  of  the  mortgagor  that  he  lets  the  land  lapse  into  the 
hands  of  the  mortgagee  by  the  non-payment  of  the  money, 
and  when  it  doth,  he  is  only  a  bailiff  of  what  he  doth  actually 
receive,  but  is  not  bound  to  the  trouble  and  pains  of  making 
the  most  of  what  is  another's." 

As  to  the  rents  for  the  years  1878-1879,  the  court  ascer- 
tained in  regard  thereto,  from  testimony  taken  in  open  court, 
and  found  that  the  complainant  had  received  from  the  crops 
of  1878  the  sum  of  $983.15,  and  from  the  crops  of  1879  the 
sum  of  $1409.40,  and  no  more.  Here  are  the  actual  receipts, 
and  what  is  the  reason  why  the  well  established  rule  of  actual 
receipts  should  be  discarded,  and  the  complainant  be  charged 
the  reasonable  rental  value  of  the  lands,  according  to  the 
conjectural  estimate  of  various  witnesses  as  to  the  probable 
rental  value,  their  opinions  differing  in  amount  from  $1  and 
less  per  acre  to  $5  per  acre?  The  reason  given  is,  that 
"the  court  can  not,  from  the  evidence,  find  the  amount  of 
the  actual  products  of  said  land,  or  the  value  thereof,  for 
these  years."  When  we  have  the  amount  of  the  money 
received,  what  need  for  the  number  of  bushels  of  all  the 
grain  raised  ?  All  utility,  that  we  can  see,  would  be  in  the 
way  of  furnishing  a  test  for  the  determining  of  whether  the 
full  amount  of  money  had  been  received  which  ought  to  have 
been  received.  But  because  that  test  was  not  furnished,  it 
is  not  to  be  assumed  that  if  it  had  been  it  would  have  shown 
complainant  did  not  get  his  one-third  share  of  the  crops  ;  and 
even  if  it  had  shown  that,  it  would  not  have  shown  that  it 
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was  through  any  willful  default  or  gross  negligence  of  com- 
plainant that  he  failed  to  receive  more  than  he  did. 

All  the  evidence  in  regard  to  the  rents  for  these  years  was 
that  of  complainant  himself,  who  testified  the  above  amounts 
to  be  returns  from  Hough  &  Bros.,  grain  dealers  at  Galva, 
of  the  sales  of  his  share  of  the  crops,  which  had  been  deliv- 
ered at  that  railroad  station  by  the  tenant,  Osgood,  as  com- 
plainant's rent,  of  one-third  of  the  crops.  The  number  of 
bushels  of  the  grain  sold  was  specified,  but  complainant  said 
he  did  not  know  the  number  of  acres  or  bushels  of  grain 
raised  in  either  year;  that  Osgood  divided  the  crops,  and 
complainant  did  not  know  whether  he  got  his  share  or  not. 

Complainant  lived  in  another  county,  twenty-five  miles 
distant  from  the  premises,  and  he  seems  to  have  trusted  to 
the  honesty  of  his  tenant  to  deliver,  and  of  the  receivers  of 
the  grain  to  send  to  him,  his  share  of  the  crops.  In  the  affairs 
of  life,  trust  is,  and  must  be,  reposed  in  our  fellow-men. 
There  is  nothing  here  going  to  impeach  the  correctness  of 
the  amounts  returned  to  complainant  as  the  proceeds  of  his 
rent  for  these,  years,  and  we  think  they  should  be  taken  as 
prima  facie  correct,  and  be  the  amounts  for  which  complain- 
ant should  be  charged.  Defendant  Norton  lived  at  Galva, 
and  if  he  was  apprehensive  of  dishonesty  in  the  tenant  or 
grain  buyer,  and  wished  to  know  the  amount  of  the  whole 
number  of  bushels  of  grain  raised  on  the  place,  in  order  to 
try  to  show  such  fact  of  dishonesty,  it  was  as  easy,  for  aught 
that  appears,  for  him  to  ascertain  the  same  as  for  complain- 
ant. Similar  remarks  may  be  made  with  reference  to  all  the 
other  years.  Complainant  renders  an  account  of  the  amount 
of  the  actual  receipts  for  each  one  of  the  years,  but  is  not 
able  to  tell  the  number  of  bushels  of  grain  raised  in  any  year, 
and  because  of  the  insufficiency  of  the  evidence  to  ascertain 
the  amount  of  the  actual  products  of  the  land  from  year  to 
year,  or  the  value  thereof,  complainant  seems,  to  have  been 
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charged  with  a  supposed  reasonable  rental  value,  instead  of 
with  actual  receipts. 

The  account  of  receipts  rendered  by  complainant  is  cor- 
roborated by  other  testimony.  The  tenant  who  delivered  the 
share  of  the  crops  testifies  in  the  case,  and  there  is  no  attempt 
to  impeach,  by  him,  the  accuracy  of  the  account,  nor  by  any 
other  witness,  directly  or  specifically,  but  all  is  general,  as, 
the  rental  value ;  what  amount  of  crops  was  raised  by  others 
on  other  land ;  opinions  of  what  ought  to  have  been  raised 
or  what  was  raised,  and  the  evidence  is  greatly  variant.  This 
sort  of  evidence  is  insufficient  to  show,  in  this  case,  that  it 
was  from  the  willful  default  or  gross  negligence  of  complain- 
ant that  the  receipts  were  not  greater  than  as  returned, — 
not  meaning,  however,  to  say  that  there  may  not  be  a  case 
where  evidence  of  such  general  character  might  not  be  of 
avail  in  this  respect.  Complainant  lived  at  a  distance,  as 
has  been  stated ;  he  had  the  place  constantly  under  rent  at 
the  customary  rent  of  one-third  of  the  crops, — except  for  two 
years,  when  he  carried  it  on  himself, — and  to  a  tenant  who, 
as  the  evidence  shows,  has  managed  the  farm  reasonably 
well ;  no  rent  has  been  lost,  as  appearing  from  any  evidence. 
The  grain  was  delivered  by  the  tenant  as  complainant's  one- 
third  share,  and  complainant  accepted  it  as  such,  and  that 
we  conceive  is  all  with  which  he  should  be  charged.  We 
think  he  might  confide  in  the  honesty  of  a  well  known  tenant 
of  such  long  standing  until  something  was  brought  home  to 
him  to  excite  suspicion  to  the  contrary,  and  that  it  is  not  to  be 
imputed  as  gross  negligence,  in  that  he  did  not  assume  the 
tenant  to  be  a  dishonest  man,  and  keep  watch  over  him  as 
such,  to  see  that  he  did  actually  measure  out  to  complainant 
his  full  number  of  bushels  of  grain,  and  especially  where  there 
is  no  evidence  that  the  amount  received  was  short  of  the  full 
amount  of  the  landlord's  share.  The  presumption  is  in  favor 
of  honesty,  and  that  presumption  should  be  indulged  in 
regard  to  the  account  rendered. 
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Further,  the  defendant  Norton  lived  at  Galva,  only  five 
miles  from  the  land,  and  the  nearest  railroad  station  where 
the  grain  was  delivered.  He  was  concerned  in  the  matter, 
and  should  have  taken  interest  in  it,  and  had  opportunity  to 
know  how  the  farm  was  rented  and  managed,  and  what 
amount  of  rent  was  being  received.  If  there  was  anything 
of  wrong,  or  any  cause  of  dissatisfaction  in  any  respect,  neg- 
ligence is  rather  chargeable  upon  him  in  not  making  commu- 
nication thereof  to  complainant. 

A  similar  circumstance  is  adverted  to  in  Hughes  v.  Wil- 
liams, 12  Yes.  493,  cited  in  full  on  page  949  b,  3  Powell  on 
Mortgages,  as -showing  the  duty  which  the  mortgagor  owes 
the  mortgagee  in  this  regard,  where  the  question  was, 
whether  the  mortgagee  should  be  charged  with  the  rents 
actually  received,  or  a  greater  rent,  which  it  was  claimed  he 
ought  to  have  obtained.  Lord  Erskine,  in  delivering  judg- 
ment, said :  "Another  circumstance  was,  that  the  mortgagor, 
if  he  knew  that  the  estate  was  underlet,  ought  to  have  given 
notice  to  the  mortgagee,  and  to  have  afforded  his  advice  and 
aid  for  the  purpose  of  making  the  estate  as  productive  as 
possible.  *  *  *  In  this  instance  not  only  such  notice 
was  not  given,  but  during  the  whole  period  of  sixteen  years, 
while  the  mortgagor  was  out  of  possession,  he  never  stated 
that  the  estate  was  not  managed  as  it  might  be." 

These  are  observations  which  are  pertinent  to  the  present 
case. 

Complainant  takes  exception  to  the  mode  of  stating  the 
account  in  making  annual  rests.  The  master  reported  that 
on  January  1,  1870,  the  principal  sum  due  from  Norton  to 
complainant  was  $8782.50;  that  the  accrued  interest  thereon 
to  that  time  was  $8240.93 ;  that  the  net  rents  up  to  that 
time  were  $8617.47.  As  the  amount  of  rents  at  that  time 
exceeded  all  interest  due,  said  amount  of  the  rents  to  that 
time  was  deducted  from  the  whole  amount  of  principal  and 
interest  at  that  time,  leaving  a  balance  due  complainant  of 
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his  principal  sum,  $8405.96,  on  January  1,  1870.  Then  to 
this  sum  was  added  the  interest  for  one  year,  the  taxes  paid 
in  1870,  and  interest  thereon  to  January  1,  1871,  which 
made  the  sum  of  $9490.48,  from  which  was  deducted  the 
rent  of  1870  as  found,  $1711.50,  leaving  a  balance  due  com- 
plainant of  $7778.98,  at  that  date.  •  Then  follow  similar 
annual  statements  of  balances  on  the  first  day  of  January  in 
each  year,  up  to  and  including  January  1,  1880,  the  rents  as 
found  for  each  year  exceeding  the  interest  and  taxes  for  the 
year. 

Complainant  concedes  the  mode  adopted  by  the  master  in 
making  annual  rests  was  the  proper  one  when  no  arrears  of 
interest  are  due  at  the  time  the  mortgagee  enters  into  posses- 
sion, but  that  where  the  interest  of  the  mortgagee  is  in 
arrears,  as  in  the  present  case,  when  the  mortgagee  takes 
possession,  the  court  will  not  require  annual  rests  to  be  made, 
even  although  the  rents  and  profits  may  exceed  the  annual 
interest,  nor  until  the  principal  of  the  mortgage  debt  is 
entirely  paid  off.  There  is  authority  for  this  position  and 
distinction.  It  appears  to  be  supported  by  Judge  Story  in 
his  Eq.  Jur.  vol.  2,  sec.  1016  a,  and  the  English  cases  cited 
by  him.  But  there  are  American  decisions  which  lay  down 
a  different  rule,  as  we  regard,  and  agreeing  with  the  one 
which  was  adopted  in  this  case :  Van  Vronker  v.  Eastman,  7 
Mete.  157;  Green  v.  Westcoti,  13  Wis.  606;  2  Jones  onMort. 
sees.  1139,  1140. 

But  it  is  said  that  these  only  lay  down  the  general  rule 
where  there  is  no  interest  in  arrear  when  the  mortgagee  takes 
possession.  This  distinction,  adverted  to  by  complainant's 
counsel,  is  noticed  by  Mr.  Jones  in  section  1140  of  his  work, 
as  follows :  "When  there  is  interest  in  arrear  at  the.  time  the 
mortgagee  takes  possession,  annual  rests  are  not  generally 
required  until  the  interest  in  arrear  is  paid  off ;  and  accord- 
ing to  some  authorities  they  are  not,  in  such'  case,  required 
until   the  whole  mortgage  debt  has   been  paid  off," — thus 
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indicating,  as  we  understand,  that  in  the  author's  opinion  the 
rule  contended  for  by  complainant  is  supported  by  the  less 
weight  of  authority. 

No  satisfactory  reason  appears,  to  our  minds,  why,  when 
there  is  a  surplus  of  receipts  in  any  year  above  all  the  inter- 
est then  due,  and  disbursements,  the  balance  remaining  after 
discharging  the  interest  should  not  be  applied  to  reduce  the 
principal ;  and  this,  irrespective  of  the  fact  whether  there 
was,  or  was  not,  interest  in  arrear  at  the  time  the  mortgagee 
took  possession.  We  view  the  mode  adopted  by  the  master 
in  making  annual  rests  just  and  reasonable,  and  find  no 
error  therein. 

A  sale  for  taxes  for  one  year  after  complainant  took  pos- 
session occurred,  and  complainant  afterward  redeemed  from 
the  tax  sale.  He  was  not  allowed  for  the  redemption  money 
paid,  but  only  for  the  amount  of  the  tax.  This  is  complained 
of.  Complainant  being  in  possession,  and  in  receipt  of  the 
rents  and  profits,  we  think  he  should  be  allowed  in  account 
only  the  amount  of  the  taxes  with  interest,  and  not  the  addi- 
tional amount  of  the  redemption  money  which  was  paid  in 
order  to  redeem  from  a  sale  of  the  land  for  the  taxes,  which 
complainant  had  suffered  to  be  made. 

Appellees  assign  as  a  cross-error  the  finding  of  the  court 
that  there  was  no  usury  in  the  $6000  note  and  mortgage. 
Although,  when  the  case  was  here  before,  we  found  the  answer 
to  be  defective  in  setting  up  usury,  we  nevertheless  fully  con- 
sidered the  case  upon  the  merits  as  to  whether  there  was 
usury  in  the  transaction,  and  found  from  the  proofs  that  the 
note  and  mortgage  were  free  from  usury.  Some  additional 
evidence  on  the  question  was  brought  out  on  the  last  hearing, 
after  the  case  was  remanded  back  from  this  court.  No  addi- 
tional witnesses  appear  to  have  been  examined  upon  this 
subject,  save  one,  on  the  part  of  the  complainant.  We  do 
not  find  the  case,  as  now  presented  upon  the  proofs,  to  be 
substantially  variant  from   what   it   was   before   upon   this 
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point,  and  we  remain  of  our  former  opinion,  and  do  not  find 
any  error  in  the  decree  of  the  circuit  court  in  this  regard. 

A  further  cross-error  assigned,  is  in  allowing  ten  per  cent 
interest  on  the  money  paid  to  redeem  from  the  foreclosure 
sale  under  the  Miles  mortgage.  We  decided,  when  the  case 
was  here  before,  that  this  interest  should  be  allowed,  and  we 
do  not  regard  the  propriety  of  that  decision  as  now  open  for 
review. 

In  Rising  v.  Carr,  70  111.  597,  a  case  which  was  before  us 
a  second  time,  where,  after  the  cause  was  remanded,  some 
additional  testimony  had  been  taken,  on  the  strength  of 
which  it  was  sought  to  have  changed  the  former  decision  in 
the  case,  we  said  in  answer  thereto :  "We  regard  it  as  simply 
an  effort  to  induce  this  court  to  reconsider  its  former  judg- 
ment. We  have  neither  the  power  nor  inclination  to  permit 
that  to  be  done  in  this  way.  It  could  only  be  done  on  peti- 
tion for  rehearing,  in  the  manner  prescribed  by  the  rules  of 
this  court." 

The  decree  of  the  Appellate  Court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decree  reversed. 

Mr.  Justice  Walker:  I  concur  in  the  reversal,  but  not 
in  all  that  is  said  in  the  opinion. 


Andrew  M.  Beveridge 

v. 

The  West  Chicago  Park  Commissioners. 

Filed  at  Ottawa  June  20,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Eight  of  way — order  condemning  is  a  judgment.  An  order  affirming 
an  assessment  of  damages  for  property  taken  for  the  public  use  is  a  judgment, 
and  a  final  determination  of  the  disputed  facts  and  law  of  the  case.     Until 
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reversed,  or  otherwise  impeached,  it  is  conclusive  on  the  parties  as  to  the 
questions  involved. 

2.  Interest — on  judgment  condemning  property.  It  being  the  duty 
of  park  commissioners  to  pay  for  lands  condemned  by  them  for  a  boulevard, 
within  a  reasonable  time  after  confirmation  of  the  proceedings  and  the  title 
to  the  property  is  settled,  they  will  be  held  liable  to  pay  interest  on  the  com- 
pensation awarded  for  the  property  condemned,  after  demand  made  by  the 
owner  and  the  establishment  of  his  title  to  the  property,  although  the  land 
is  vacant  and  unoccupied,  and  possession  has  not  been  taken. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  error  to  the  Circuit  Court  of 
Cook  county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  James  K.  Edsall,  and  Mr.  John  B.  Hawley,  for  the 
plaintiff  in  error : 

The  award  of  compensation  or  damages  by  commissioners 
in  condemnation  proceedings,  when  approved  by  the  court, 
is  treated  as  a  judgment,  and  is  held  to  be  "within  the  spirit, 
if  not  within  the  terms,  of  the  statute  which  allows  interest 
upon  all  judgments  recovered."  Cook  v.  South  Park  Com- 
missioners, 61  111.  115 ;  Illinois  and  St.  Louis  Railroad  Co.  v. 
McClintock,  68  id.  296 ;  City  of  Chicago  v.  Palmer,  93  id.  125. 

In  the  two  cases  last  cited  it  appeared  that  the  party  making 
the  condemnation  had  taken  possession  of  the  property  con- 
demned. Where,  however,  the  owner  remains  in  possession, 
and  has  the  use  of  the  property,  such  use  and  occupancy  are 
deemed  an  equivalent  for  interest.  South  Park  Commission- 
ers v.  Dunlevy,  91  111.  48. 

And  whj3re  the  location  of  the  improvement  may  be  right- 
fully abandoned  by  the  party  making  the  condemnation,  and 
the  owner  has  not  been  disturbed  in  his  possession,  execution 
will  not  be  awarded  to  collect  the  compensation  allowed,  nor 
in  such  cases  will  interest  be  allowed.  But  the  park  com- 
missioners had  no  right  to  abandon  proceedings  of  this  kind. 
St.  Louis  and  Southeastern  Ry.  Co.  v.  Teters,  68  111.  144.  It 
was  the  duty  of  the  park  commissioners,  upon  such  judg- 
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ment  of  condemnation,  at  Once  to  pay  either  to  the  owners 
of  the  land,  or  into  court  for  their  use,  the  amount  of  the 
award.  Section  13  of  said  act  of  February  27,  1869,  pro- 
vides as  follows :  "From  the  funds  derived  from  said  assess- 
ment (referring  to  the  assessment  of  benefits),  and  from  the 
other  funds  of  the  said  board  applicable  to  such  purpose,  the 
said  board  shall  pay  to  the  parties  entitled  thereto  the  amounts 
respectively  due  them."  Section  6  of  the  said  act  of  April 
19,  1869,  gives  to  the  park  commissioners  authority  to  bor- 
row money  to  any  amount  necessary  to  pay  said  assessments. 

Mr.  Geo.  W.  Smith,  for  the  defendants  in  error : 

The  rights  of  the  parties  were  settled  by  the  decree  of  July 
25,  1870,  and  the  subsequent  acts  of  the  commissioners  do 
not  afford  a  basis  of  claim  to  plaintiff  in  error. 

Interest  is  not  recoverable,  unless  the  land  has  actually 
been  appropriated.  South  Park  Commissioners  v.  Dunlevy, 
91  111.  49 ;  Cook  v.  South  Park  Commissioners,  61  id.  115 ; 
St.  Louis  and  Southeastern  Ry.  Co.  v.  Teters,  68  id.  144 ;  Chi- 
cago v.  Barbian,  80  id.  482;  Chicago  v.  Allcock,  86  id.  384; 
Chicago  v.  Palmer,  93  id.  125. 

The  plaintiff  had  neither  a  legal  nor  equitable  claim  for 
interest.  If  the  money  had  been  paid  into  court,  it  could  not 
have  been  withdrawn  by  the  plaintiff.  The  title  was  in  liti- 
gation until  the  latter  part  of  1875,  and  Elizabeth  Beveridge 
had  no  interest  in  the  land  until  1876. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error,  Andrew  M.  Beveridge,  claimed  to  be  the 
owner  of  the  real  estate  out  of  which  this  controversy  arises, 
and  about  the  25th  of  July,  1870,  in  a  proceeding  previously 
instituted  by  the  Board  of  Park  Commissioners  of  South  Chi- 
cago to  condemn  this  and  other  lands  for  a  boulevard,  and 
on  that  day,  the  circuit  court  of  Cook  county  rendered  a  judg- 
ment approving  and  confirming  the  proceedings  condemning 
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the  land.  The  judgment  provides,  that  when  the  money 
assessed  as  damages  shall  be  paid  by  the  commissioners,  or 
deposited  in  court,  the  title  shall  vest  in  the  commissioners. 
The  money  was  never  deposited  in  court,  nor  was  it  ever  paid 
to  plaintiff  in  error  until  the  28th  day  of  November,  1879, 
and  then  only  the  principal,  without  interest ;  but  he  reserved 
the  right  to  sue  for  and  collect  interest,  if  entitled  thereto. 
The  judgment  or  order  approving  and  confirming  the  con- 
demnation has  never  been  reversed,  altered,  or  in  any  manner 
modified,  but  has  remained  in  full  force.  The  property  was 
vacant,  unimproved  and  unoccupied  when  it  was  condemned, 
and  has  so  remained  ever  since.  It  is  city  property,  and  not 
farming  lands.  It  appears  that  plaintiff  in  error  never 
demanded  the  money  until  the  4th  of  January,  1876,  nor 
did  the  park  commissioners  take  possession  or  assume  any 
control  over  the  property  until  they  paid  the  principal  sum 
assessed  for  damages.  After  the  assessment  of  damages  was 
confirmed  by  the  court  the  property  has  never  been  assessed 
for  taxation. 

On  these  facts  plaintiff  in  error  claims  that  he  is  entitled 
to  recover  interest  on  the  $9924.24  assessed  as  the  damages 
his  property  sustained,  from  the  time  of  the  confirmation. 
Defendant  in  error  resists  the  claim,  and  the  circuit  court, 
on  a  trial,  rendered  a  judgment  in  favor  of  defendant,  and 
plaintiff  prosecuted  error  from  the  Appellate  Court.  On  a 
trial  in  that  court  the  judgment  of  the  circuit  court  was 
affirmed,  and  plaintiff  brings  the  case  to  this  court  on  error. 

It  has  been  held  that  the  order  affirming  the  assessment  of 
damages  is  a  judgment, — that  it  is  a  final  determination  of 
the  disputed  facts  and  law  of  the  case.  Until  reversed  or 
otherwise  impeached  it  is  conclusive  on  the  parties  as  to  the 
questions  involved.  Cook  v.  South  Park  Commissioners,  61 
111.  115.  It  is  true  that  an  execution  can  not  issue  as  on  an 
ordinary  judgment,  but  there  are  other  means  of  having  exe- 
cution; and  where   the   condemnation  has  been  confirmed, 
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and  the  land  appropriated  to  the  use  of  the  public  by  taking 
possession  of  the  property  condemned,  it  has  been  held  that 
such  a  judgment  will  draw  interest. 

But  it  is  urged  that  there  is  a  broad  and  clear  distinction 
between  those  cases  and  this,  as  the  park  commissioners  did 
not  enter  into  possession  or  exercise  any  control  over  the 
property  before  they  paid  the  amount  of  damages  assessed. 
On  the  other  hand  it  is  claimed,  that  as  the  judgment  was 
final  and  conclusive,  plaintiff  in  error  was  deprived  of  all 
beneficial  use  of  his  property,  not  being  able  to  sell  it  and 
have  the  use  of  the  money,  nor  being  able  to  improve  it  so 
as  to  render  it  productive,  he  should  have  interest  on  the 
judgment, — that  being  deprived  of  its  use,  the  park  commis-. 
sioners  were  virtually  in  possession,  as  it  was  the  same  to 
him  in  effect  as  if  they  had  entered  into  possession  when  the 
judgment  was  rendered. 

This  case  is  different  in  its  facts  from  the  previous  cases 
in  this  court,  unless  it  be  Cook  v.  South  Park  Commissioners, 
supra.  The  land  here  is  shown  to  have  been  unoccupied  and 
unproductive,  and  appellant  demanded  payment  of  the  dam- 
ages, thus  manifesting  an  intention  not  to  hold  the  posses- 
sion as  an  equivalent  for  interest.  The  demand  was  made 
more  than  five  years  after  the  judgment  approving  the  con- 
demnation and  assessment  of  damages.  The  commissioners 
were  under  the  legal  duty  to  provide  the  means  and  pay  the 
damages  within  a  reasonable  time,  and  failing  to  do  so,  they 
were  guilty  of  a  neglect  of  duty.  They  should  have  paid 
appellant  the  money  before  the  demand  was  made,  and  fail- 
ing to  do  so  on  demand,  the  commissioners  became  liable 
to  pay  interest.  The  demand  operated  as  an  offer  to  yield 
the  possession  of  the  property  on  payment  of  the  money, 
and  failure  to  pay  put  them  in  default.  Here  the  rights  of 
the  parties  were  unalterably  fixed.  Plaintiff  in  error  could 
not  resume  the  ownership,  nor  could  the  commissioners 
abandon  the  property.     The  commissioners  were  bound  to 
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pay  for  the  property,  and  the  owner  to  receive  the  money  and 
yield  possession  to  the  commissioners.  They  were  both  under 
this  legal  duty,  irrevocably  fixed  by  the  judgment. 

There  can  not  be  the  slightest  pretense  that  the  commis- 
sioners have  the  power  to  oppress  plaintiff  in  error  by  post- 
poning payment  indefinitely,  and  thus  deprive  him  of  all 
beneficial  use  of  his  property  and  of  the  money  the  law 
required  them  to  pay  to  him  within  a  reasonable  time.  If 
they  may  thus  deprive  him  of  his  rights  for  nine  years,  why 
not  for  twenty-five  years  ?  The  law  can  never  tolerate  such 
oppression  and  wrong,  and  not  afford  some  compensation  for 
the  infliction  of  the  injury. 

But  it  is  said  plaintiff  in  error  could  have  resorted  to  man- 
damus to  compel  payment.  This  is  an  admission  that  the 
commissioners  were  neglecting  a  plain  legal  duty,  as  that 
writ  lies  to  enforce  no  other.  Can  plaintiff  in  error  be 
answered  by  saying,  we  were  acting  in  palpable  violation  of 
our  duty,  but  we  are  not  liable  to  make  compensation  for  the 
wrong  because  you  did  not  resort  to  legal  proceedings  to  com- 
pel us  to  discharge  a  plain  duty  ?  Surely  that  can  be  no 
answer  to  the  claim  of  plaintiff  in  error. 

But  it  is  said  that  the  case  of  South  Park  ComWs  v.  Dun- 
levy,  91  111.  49,  is  like  this,  and  that .  interest  was  there 
refused.  In  this  there  is  a  misapprehension  of  the  facts. 
That  case  was  a  proceeding  to  condemn  land  for  park  pur- 
poses. Interest  was  there  claimed  on  the  value  of  the  land 
from  the  date  of  the  filing  of  the  petition.  It  was,  of  course, 
denied,  because  until  the  damages  were  assessed  there  was 
nothing  to  draw  interest.  Land  owned  by  Dunlevy  not 
taken,  condemned  or  appropriated  for  park  purposes  was 
incapable  of  bearing  interest.  He  had  been  deprived  of  no 
right.  The  park  commissioners  had  only  asked  that  the 
property  might  be  condemned  and  the  damages  ascertained. 
But  here  they  had  been  ascertained,  and  a  judgment  of  con- 
firmation and  a  demand  made  for  payment,  years  before  suit 
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was  brought  to  recover  interest.     The  two   cases  are  unlike. 
This  case  is  like  the  case  of  Cook  v.  Park  Com'rs,  supra. 

In  the  case  of  Cook  v.  Park  Com'rs,  supra,  interest  was 
allowed  on  the  amount  of  damages  after  they  were  ascer- 
tained, and  confirmed  by  the  court.  The  cases  of  the  Illinois 
and  St.  Louis  Railroad  Co.  v.  McClintock,  68  111.  296,  City  of  Chi- 
cago v.  Barbian,  80  id.  482,  and  City  of  Chicago  v.  Palmer,  93 
id.  125,  are  cases  where  the  judgment  was  not  final  and  binding 
on  the  party  seeking  condemnation,  as  the  corporate  body 
had  the  legal  right  to  abandon  the  proceeding  and  refuse  to 
take  the  property.  But  in  this  class  of  cases  the  commis- 
sioners have  no  right  to  refuse  to  accept  the  property  and 
pay  the  damages,  either  into  court  or  to  the  owner.  These 
last  cases,  therefore,  have  no  controlling  bearing  on  this  case. 
But  in  this  case  the  property  was  in  litigation  for  several 
years  after  the  judgment  for  damages,  and  until  about  a  year 
previous  to  the  demand,  and  until  that  litigation  was  deter- 
mined the  park  commissioners  could  not  certainly  know  to 
whom  to  pay  the  damages,  and  in  such  a  case  they  should 
not  be  required  to  pay  interest  until  the  litigation  was  ended ; 
but  when  he  made  the  demand  after  it  was  ended,  they  then 
knew  he  was  entitled  to  receive  the  money,  and  they  were 
put  in  default  by  the  demand.  We  are  therefore  of  opinion 
that  plaintiff  in  error  is  entitled  to  recover  interest  on  the 
amount  recovered  as  damages,  from  the  date  the  demand  was 
made,  to  be   computed  as  in  other  cases. 

The  circuit  and  Appellate  courts  erred  in  refusing  to  allow 
the  recovery  of  such  interest,  and  the  judgment  of  the 
Appellate  Court  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Chaeles  J".  Boechsenius 

v. 

Anna  Canutson. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Pleading — of  the  right  to  plead  on  opening  judgment  by  confession. 
Where  a  judgment  entered  by  confession  in  vacation  is  opened,  and  the 
defendant  granted  leave  to  plead,  without  any  restriction,  he  may  plead  any 
matter  in  bar  which  he  might  do  had  the  suit  been  brought  by  summons  in 
the  ordinary  way,  and  the  warrant  of  attorney  to  confess  can  not  be  replied 
in  avoidance  of  the  plea. 

2.  Estoppel — to  plead  set-off  by  execution  of  cognovit.  The  execu- 
tion of  a  cognovit  or  warrant  of  attorney  to  confess  a  judgment  upon  a  note, 
while  it  may  be  regarded  as  a  waiver  of  the  right  to  apply  for  leave  to  open 
the  judgment  confessed,  and  to  plead  a  set-off  existing  at  the  time  of  the 
giving  of  the  power  to  confess,  is  not  a  waiver  of  the  right  to  plead  such 
set-off  after  the  judgment  has  been  opened  and  a  general  defence  allowed. 
In  such  case  the  warrant  to  confess  judgment  can  not  be  pleaded  as  an 
estoppel  of  the  right  of  the  defendant  to  plead  a  set-off  of  matters  existing 
at  or  before  the  execution  of  the  warrant  of  attorney. 

3.  Contract — to  pay  debt  of  another,  not  barred  by  neglect  to  have 
same  allowed  against  his  estate.  Where  the  widow  of  a  deceased  debtor 
agrees  with  his  creditor  to  pay  the  debt  as  found  by  arbitration,  in  considera- 
tion of  the  surrender  by  the  creditor  of  a  life  insurance  policy  held  in  pledge 
for  the  debt,  the  failure  of  the  creditor  to  have  his  demand  allowed  against 
the  estate  of  the  debtor  within  the  period  of  two  years,  is  no  bar  to  his 
recovery  upon  the  promise  of  the  widow  to  pay. 

4.  Statute  of  Frauds— promise  to  pay  the  debt  of  another.  Where 
a  surviving  partner  holding  a  policy  of  insurance  upon  the  life  of  the 
deceased  partner  in  pledge  for  his  partnership  indebtedness  to  him,  sur- 
renders such  policy  upon  the  promise  of  the  widow  of  the  decedent  to  pay 
the  debt  of  her  deceased  husband,  whereby  she  is  enabled  to  collect  money 
to  be  applied  upon  her  specific  allowance  as  widow,  her  promise,  though 
not  in  writing,  is  not  within  the  Statute  of  Frauds,  but  is  an  original  under- 
taking. 

5.  Set-oef — sufficiency  of  plea.  In  an  action  upon  a  promissory  note 
the  maker  pleaded,  in  substance,  that  the  husband  of  the  payee,  who  was  the 
plaintiff,  had  been  a  partner  of  the  defendant,  and  at  the  time  of  his  death 
was  indebted  to  him  for  money  advanced  as  a  part  of  the  capital  the  hus- 
band was  to  furnish;  that  the  defendant  held  a  policy  of  life  insurance  upon 
the  life  of  plaintiff's  husband,  as  collateral  security  for  his  claim  against  the 
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latter,  upon  which  the  defendant  had  paid  premiums  to  an  amount  named; 
and  that  in  consideration,  among  other  things,  that  the  defendant  would  sur- 
render such  policy,  the  plaintiff  entered  into  an  agreement  with  defendant 
for  the  submission  to  arbitrators  by  them  chosen,  to  determine  the  amount 
of  what  was  so  due  from  the  deceased  husband,  and  to  abide  by  their 
decision;  that  the  arbitrators  made  their  award  that  $486  was  so  due  from 
said  decedent;  that  in  pursuance  of  such  agreement,  and  upon  the  further 
promise  of  the  plaintiff  to  pay  the  defendant  said  sum,  he  delivered  the 
policy  to  the  administrator  of  the  estate  of  the  husband  of  plaintiff;  that 
there  was  allowed  to  the  plaintiff,  as  widow  of  the  deceased  partner,  $1010 
as  her  specific  allowance,  out  of  the  estate;  that  said  specific  allowance 
amounted  to  all  the  personal  estate  of  her  deceased  husband,  including  the 
money  due  on  the  policy  of  insurance;  that  the  administrator  afterwards 
collected  the  money  due  on  the  policy,- amounting  to  $1000,  and  paid  it  over 
to  the  plaintiff  upon  her  specific  allowance;  that  she  then  paid  over  to  defend- 
ant the  sum  of  $850,  and  he -gave  to  her  the  said  note  for  said  sum  so  paid 
over,  and  so  he  says  that  at  the  time  said  note  was  given  said  plaintiff  was 
owing  him  said  sum  of  $486,  and  interest  thereOn,  which  he  offers  to  set  off, 
etc.:  Held,  that  the  plea  was  a  good  plea;  that,  as  far  as  the  plaintiff's  rights 
were  concerned,  the  contract  set  up  in  the  plea  was  a  valid  one,  and  the  sur- 
render by  the  defendant  of  the  pledge  held  by  him  was  a  sufficient  consider- 
ation to  support   the  promise  of  the  plaintiff. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
LaSalle  county;  the  Hon.  Josiah  McKoberts,  Judge,  pre- 
siding. 

It  appears  from  the  record,  that  in  vacation,  after  the 
October  term  of  the  circuit  court  of  LaSalle  county,  there 
was  entered  on  cognovit,  under  the  ordinary  warrant  of  attor- 
ney, a  judgment  against  Charles  J.  Borchsenius,  in  favor  of 
Anna  Irgens,  upon  a  promissory  note  made  by  the  latter  to 
the  former  on  February  29,  1876,  for  $850,  payable  one  day 
after  elate,  with  ten  per  cent  interest.  At  the  January  term, 
1877,  of  said  circuit  court,  on  the  motion  of  Borchsenius,  the 
judgment  was  opened  and  he  was  allowed  to  plead. 

Pleas  were  filed,  among  which  were  two  pleas  of  set-off : 
the  one  general,  embracing  the  common  counts,  and  the  other 
special,  setting  up  in  substance  that  Frederick  Irgens,  the 
husband  of  said  Anna,  had  been  a  co-partner  of  Borchsenius 
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in  the  hardware  business,  and  at  the  time  of  his  death  was 
indebted  to  Borchsenius  for  money  advanced  to  Irgens  as  a 
part  of  the  capital  the  latter  was  bound  to  furnish;  that 
Borchsenius  held  a  certain  policy  of  life  insurance  upon  the 
life  of  said  Frederick,  as  collateral  security  for  his  claim 
against  the  latter,  upon  which  Borchsenius  had  paid  pre- 
miums to  a  named  amount,  and  in  consideration,  among 
other  things,  that  Borchsenius  would  surrender  said  policy  of 
insurance,  Anna  Irgens  entered  into  an  agreement  with  him 
for  the  submission  to  arbitrators  by  them  chosen,  to  deter- 
mine the  amount  of  what  was'so  due  from  Frederick  Irgens, 
and  to  abide  by  their  decision ;  that  the  arbitrators  made 
their  award  that  $486.25  was  so  due  from  said  Frederick; 
that  in  pursuance  of  said  agreement,  and  upon  the  further 
promise  of  said  Anna  to  pay  Borchsenius  said  sum,  he  deliv- 
ered the  policy  of  insurance  to  one  Barr,  the  administrator 
of  the  estate  of  said  Frederick ;  that  there  was  allowed  to 
said  Anna,  as  widow  of  said  Frederick,  the  sum  of  $1010,  as 
her  specific  allowance,  out  of  the  estate ;  that  said  specific 
allowance  amounted  to  all  the  personal  estate  of  said  Fred- 
erick, including  the  money  due  upon  the  policy  of  life  insur- 
ance ;  that  the  administrator  afterward  collected  the  money 
due  on  the  policy,  amounting  to  $1000,  and  paid  it  over  to 
said  Anna,  upon  her  specific  allowance ;  that  she  then  paid 
over  to  Borchsenius  the  sum  of  $850,  and  he  gave  to  her 
the  said  note  for  said  sum  so  paid  over ;  and  so  he  says  that 
at  the  time  the  note  was  given,  said  Anna  was  owing  him 
said  sum  of  $486.25  and  interest  thereon,  which  he  offers 
to  set-off,  etc. 

The  third  replication  to  these  pleas  sets  up  the  execution 
of  said  note  and  warrant  of  attorney,  the  filing  of  the  declara- 
tion upon  the  note,  etc.,  and  the  filing  of  the  cognovit  con- 
fessing the  cause  of  action,  and  relies  thereon  as  an  answer 
to  the  pleas.  The  defendant  demurred  to  this  replication. 
The  circuit  court  overruled  the  demurrer,  and  defendant  stood 
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by  the  demurrer.  Judgment  was  given  for  the  plaintiff  for 
the  full  amount  of  the  note,  which  on  appeal  was  affirmed 
by  the  Appellate  Court  for  the  Second  District,  and  defend- 
ant appealed  to  this  court. 

Upon  cross-errors  assigned  by  the  appellee,  it  was  con- 
tended that  the  special  plea  of  set-off  was  bad,  and  that  the 
demurrer  to  the  replication  thereto  should  have  been  carried 
back  and  sustained  to  the  plea.  This  court  holds  the  plea  to 
be  good,  upon  the  reasons  given  by  the  Appellate  Court,  in 
considering  the  sufficiency  of  this  same  plea  in  Borchsenius  v. 
Irgens,  3  Bradwell's  E.  599.  In  that  case  there  was  a 
demurrer  to  the  plea.  The  court,  per  Pillsbury,  P.  J.,  said : 
"It  is  urged  in  support  of  the  demurrer,  that  as  Irgens  was  a 
partner  of  the  defendant,  the  partnership  estate  must  be 
settled  under  the  statute  through  the  probate  court,  and  the 
plaintiff  could  not  submit  the  indebtedness  to  arbitration. 

"It  appears  by  the  averments  of  the  plea,  that  the  defend- 
ant held  the  policy  of  insurance  as  a  pledge  for  the  payment 
of  such  indebtedness.  The  defendant  then  had  a  lien  upon 
it  for  the  payment  thereof  that  he  could  enforce,  and  if  he 
surrendered  such  pledge  at  the  request  of  the  plaintiff,  who, 
it  appears,  well  knew  she  would  obtain  all  the  money  arising 
therefrom,  such  surrender  would  be  a  sufficient  consider- 
ation to  support  a  promise  on  her  part  to  pay  said  indebted- 
ness. 

"So  far  as  we  can  see,  the  contract  was  fairly  entered  into 
and  oased  not  only  upon  a  valuable  but  adequate  considera- 
tion, and  between  parties  capable  of  contracting. 

"By  her  promise  to  pay  out  of  the  fund  the  indebtedness 
for  which  appellant  held  the  policy,  he  allowed  her  to  control 
its  collection  and  receive  the  whole  $1000,  being  the  amount 
of  the  policy,  and  she  having  turned  over  to  him  the  sum  of 
$850  of  it,  for  which  he  gave  the  note,  we  are  of  the  opinion 
that  he  has  a  proper  set-off  to  the  amount  found  to  be  due 
by  the  arbitrators  regularly  chosen  by  them. " 
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"The  question  whether  this  settlement  would  be  binding 
upon  the  administrator  of  Irgens  does  not  arise  upon  this 
record,  therefore  we  do  not  pass  upon  it,  but  place  our 
decision  upon  the  ground  that  the  contract  alleged  in  the 
plea  was  an  original  one  between  the  parties,  and  no  legal 
objection  appearing  to  it,  the  court  should  enforce  it  as 
made." 

Mr.  Samuel  Eicholson,  for  the  appellant : 

The  books  lay  it  down  as  the  defendant's  duty  to  plead  a 
set-off,  when  it  might  have  been  made  available  in  that  way. 
2  Parsons  on  Cont.  742. 

The  general  doctrine  of  set-off,  as  stated  by  Parsons  in  his 
work  on  Contracts,  is  :  "Where  two  parties  owe  each  other 
debts,  connected  in  their  origin  or  by  a  subsequent  agree- 
ment, the  balance  only  is  the  debt,  and  he  to  whom  it  is  due 
should  sue  only  for  that ;  and  if  he  sue  for  more,  the  opposite 
debt  may  be  offered  in  evidence,  reducing  the  claim  of  the 
plaintiff  to  the  balance." 

A  warrant  of  attorney  authorizes  the  attorney  to  confess 
the  amount  actually  due,  only;  and  even  if  nothing  appears 
upon  the  note  or  other  evidence  of  indebtedness  showing 
that  any  part  of  it  has  been  paid,  yet  the  attorney  is  bound 
to  know  the  exact  balance  due,  and  he  may  not  confess  judg- 
ment for  more. 

The  statute  of  our  State  has  emphasized  the  right  to  a  set- 
off in  every  case,  for  it  permits  a  plaintiff  to  take  a  judg- 
ment only  for  the  amount  actually  due  him  after  deducting 
"  all  of  defendant's  just  credits,  deductions  and  set-offs." 
Eev.  Stat.  1874,  p.  779,  §  37. 

The  judgment  and  cognovit  were  laid  aside  in  this  case 
when  the  court,  by  the  exercise  of  its  equitable  power,  opened 
the  judgment  and  allowed  the  defendant  to  plead ;  and  there- 
fore the  judgment  and  cognovit  are  no  longer  in  the  way  of  a 
full  defence,  as  allowed  by  our  laws.     This  case  is  entirely 
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different  from  the  case  of  Gross  v.  Weary,  90  111.  256,  and 
is  like  the  case  of  Payn  v.  Wallace. 

The  third  replication  to  the  second  and  third  pleas  is  a 
replication  in  estoppel,  and  is  obnoxious  to  the  demurrer 
interposed,  which  is  general  and  special,  and  the  demurrer  to 
it  ought  to  have  been  sustained  by  the  court.  Appellant 
having  abided  by  his  demurrer  to  said  replication,  is  entitled 
to  be  heard  upon  the  demurrer  here. 

The  supposed  estoppel  alleged  in  this  replication  must  be 
supposed  to  exist  by  record,  because  it  attempts  to  set  up  a 
part  of  the  record  in  this  very  case,  viz.,  the  note,  warrant 
of  attorney  and  cognovit,  which  the  Supreme  Court  has 
decided  become  a  part  of  the  record  when  filed.  Ling  v. 
King,  91  111.  571. 

But  the  replication  sets  up  no  judgment,  and  without  the 
judgment  the  record  is  not  conclusive.  Even  although  the 
judgment  be  conclusive,  yet  it  must  be  pleaded  in  order  to 
present  a  perfect  record. 

Estoppels  are  odious  in  law,  and  they  are  not  admitted,  in 
equity,  against  the  truth  (1  Serg.  &  B.  444).  "For  an  estoppel, 
not  being  favored  by  the  law,  ought  to  be  certain  to  every 
intent."  (Co.  Litt.  2526.)  This  is  the  highest  degree  of  cer- 
tainty in  pleading,  and  the  replication,  when  measured  by 
this  rule,  is  obnoxious  to  the  special  causes  of  demurrer. 
This  replication  fails  to  set  up  sufficient  of  the  record  which 
is  relied  upon  to  operate  as  an  estoppel.  It  undertakes  to 
plead  an  estoppel  to  the  common  counts,  against  which  no 
estoppel  can  be  pleaded. 

Mr.  Chase  Fowler,  Mr.  J.  H.  Fowler,  Mr.  J.  B.  Kice, 
and  Mr.  W.  Gentleman,  for  the  appellee : 

That  the  replication  is  a  good  and  valid  answer  to  appel- 
lant's second  and  third  pleas,  has  been  expressly  decided 
by  this  court  in  the  case  of  Gross  v.  Weary,  90  111.  256, 
where    it    is    expressly   held    that    the    execution    of    the 
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cognovit  was  a  waiver  of  the  right  to  interpose  matters  of  set- 
off to  a  note,  where  such  matters  of  set-off  existed  before  the 
execution  of  the  note  and  power  of  attorney. 

A  plea  of  set-off  is  in  no  sense  a  plea  to  the  merits  of  a 
case.  It  is  a  plea  that  was  not  allowed  at  common  law,  but 
has  been  created  by  statute  for  the  purpose  of  allowing 
counter  claims  to  be  tried  in  one  suit.  Appellant  alleges  in 
his  brief,  that  when  the  judgment  in  this  case  was  opened  to 
let  in  a  defence,  the  defendant  was  admitted  to  plead  at  large 
without  any  terms  or  limitations  as  to  what  that  defence 
should  be.  Then,  certainly,  appellee  has  the  right  to  reply 
any  matters  which  would  be  a  legal  answer  to  appellant's 
pleas,  and  if  the  matters  set  up  in  the  third  replication  con- 
stitute an  estoppel,  then  said  replication  is  properly  pleaded. 

That  the  matters  set  up  in  said  third  replication  constitute 
an  estoppel,  is  not  only  shown  by  the  case  of  Gross  v.  Weary, 
supra,  but  also  by  the  cases  of  Hall  v.  Hamilton,  74  111. 
438,  and  Frear  v.  Commercial  National  Bank,  73  id.  473. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  principal  question  arising  on  this  record  is  upon  the 
third  replication  to  the  two  pleas  of  set-off,  whether  it  was  a 
sufficient  answer  to  the  pleas,  in  avoidance  of  them.  The 
pleas  themselves  had  been  previously  adjudged  to  be  sufficient 
by  the  court,  on  demurrer  to  them,  and  the  only  question  was 
whether  the  replication  sufficiently  answered  the  pleas. 

It  is  urged  that  the  matter  of  the  replication  was  an  estop- 
pel upon  the  defendant  against  setting  up  the  matters  of  set- 
off alleged  in  the  pleas.  Were  the  judgment  which  was 
entered  on  the  cognovit  still  subsisting,  it  is  easily  understood 
how  there  would  be  an  estoppel ;  but  as  that  judgment  has 
been  opened,  and  the  defendant  admitted  to  plead,  it  is  not 
perceived  what  there  is  of  estoppel  in  the  case. 

The  judgment  is  to  be  looked  upon  as  if  it  were  not.  The 
right  given  to  plead  is  general,  with  no  restriction  whatever, 
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and  we  do  not  see  that  the  case  stands  differently  in  this 
respect  from  what  it  would  if  the  suit  were  one  in  the  form 
of  an  ordinary  action  upon  the  note  by  summons.  We  think 
the  defendant  is  at  liberty  to  plead  any  matter  in  bar  which 
he  might  do  in  such  action  in  the  ordinary  form,  and  the 
plea  of  set-off  is  a  well  recognized  one  of  that  character. 
Had  an  ordinary  suit  in  the  first  place  been  brought  upon 
the  note,  the  warrant  of  attorney  alone  would  have  formed 
no  bar  to  it,  nor  should  it  here  ;  nor  should  the  cognovit.  That 
stands  unacted  upon,  and  is  of  no  force.  The  judgment  that 
is  to  be  rendered  in  the  case  will  not  be  upon  the  cognovit, 
but  for  the  amount,  if  any,  found  to  be  due  upon  the  issues 
under  the  pleadings  which  have  since  been  admitted  to  be 
made,  entirely  regardless  of  the  cognovit. 

Gross  v.  Weary,  90  111.  256,  is  cited  by  appellee's  counsel 
as  an  authority  in  support  of  this  replication  being  an 
answer  to  the  pleas,  where  it  was  said  that  the  execution  of 
the  cognovit  in  that  case  was  a  waiver  of  the  right  to  inter- 
pose a  set-off  for  .causes  then  known  to  be  existing.  That 
was  a  case  where  the  question  was  whether  there  was  error 
in  refusing  to  stay  proceedings  on  a  judgment  confessed  by 
cognovit  until  an  issue  of  fact  on  the  question  of  a  set-off  could 
be  tried.  What  Was  there  said  was  with  reference  to  such  a 
question,  and  must  be  so  taken.  In  the  exercise  of  its  equi- 
table jurisdiction  to  open  a  judgment  by  confession,  the 
court  might  refuse  to  interfere  with  the  judgment  for  the 
mere  reason  of  the  existence  of  a  set-off,  and  say  it  would 
regard  the  execution  of  the  cognovit  as  a  waiver  of  the  set- 
ting up  of  what  it  was  sought  to  get  the  liberty  to  do,  after 
the  judgment  had  been  confessed.  It  was  a  circumstance 
to  influence  the  equitable  action  of  the  court,  and  was  not 
regarded  as  sufficient  to  call  for  its  exercise.  But  it  is  quite 
different  when  this  equity  power  has  been  exercised,  and  the 
judgment  opened,  and  the  defendant  admitted  to  plead  with- 
out any  restriction  whatever  as  to  the  matter  to  be  pleaded. 
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There  then  remains  no  equity  jurisdiction  to  be  exercised, 
and  there  is  no  more  power  in  the  court  to  dictate  what  de- 
fence may  be  pleaded  than  in  any  ordinary  case  at  law.  The 
expression  referred  to  in  the  case  cited  is,  that  the  execution 
of  the  cognovit  was  a  waiver  of  the  right  to  interpose  the  set- 
off,—  that  is,  where  there  was  judgment  confessed  under  it. 
But  here  there  is  no  execution  of  the  cognovit.  The  judgment 
under  it  has  been  opened,  and  the  cognovit  stands  of  no 
force, — the  judgment  to  be  rendered,  as  before  said,  will  not 
be  under  the  cognovit  for  the  amount  confessed  to  be  due, 
but  for  the  amount  to  be  found  to  be  due,  under  the  plead- 
ings in  the  case. 

We  are  of  opinion  the  demurrer  to  this  replication  to 
the  second  and  third  pleas  should  have  been  sustained  instead 
of  overruled,  and  the  judgment  of  the  Appellate  Court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  con- 
formable to  this  opinion.  T  7  7 
1                                         Judgment  reversed. 

Subsequently,  upon  an  application  for  a  rehearing,  the 
following  additional  opinion  was  filed : 

Per  Curiam  :  In  this  case  the  appellee  assigned  certain 
cross-errors  upon  the  record  which  are  not  considered  in  the 
opinion  which  was  filed  herein,  and  the  court  is  asked  to 
grant  a  rehearing  in  order  that  said  cross-errors  may  be 
passed  upon  by  the  court,  as  it  might  be  of  benefit  to  the  appel- 
lee in  a  re-trial  of  the  case.  It  is  not  necessary,  for  the  pur- 
pose asked,  to  grant  a  rehearing,  and  without  doing  so,  we 
will  proceed  now  to  a  consideration  of  the  cross-errors 
assigned.  They  are,  that  the  court  erred  in  sustaining 
demurrers  to  the  fourth  replications  to  the  second  and  third 
pleas,  being  the  pleas  of  set-off  in  the  case,  and  to  the  fifth 
replication  to  the  third  plea. 

The  fourth  replication  to  the  third  plea,  the  special  plea  of 
set-off,  sets  out,  substantially,  that  after  the  arbitration  and 
award  stated  in  that  plea  had  been  made,  Borchsenius  filed 
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the  partnership  accounts  between  him  and  Frederick  Irgens, 
deceased,  being  the  same  included  in  the  arbitration  and 
award  in  the  county  court  of  La  Salle  county  as  a  claim 
against  the  estate  of  said  Irgens ;  that  said  claim  came  up 
for  hearing  in  said  court  and  that  on  said  hearing  Borchsenius 
dismissed  his  said  claim,  and  took  judgment  for  another  item 
of  account  for  funeral  expenses  paid,  for  $59.49,  and  never 
again,  within  the  time  allowed  him  by  the  statute  for  filing 
claims  in  the  county  court  against  said  estate,  to-wit,  two 
years,  filed  his  said  partnership  claim  in  said  court,  and  has 
never  prosecuted  any  appeal  from  the  order  of  said  county 
court,  so  that  Borchsenius  is  barred  from  setting  up  said 
claim,  or  said  arbitration  and  award,  as  a  set-off  in  this  case 
against  the  note  in  suit. 

There  was  no  adjudication  of  the  county  court  upon  this 
claim,  as  it  had  been  withdrawn.  The  fact  of  any  recourse 
against  the  estate  of  Frederick  Irgens  for  this  claim  having 
been  barred  from  failure  to  re-file  the  same  within  two  years, 
is  no  answer  to  this  plea  of  set-off,  which  sets  up  the  promise 
of  Anna  Irgens  to  pay  to  Borchsenius  the  specific  sum  of 
$486.25,  the  amount  of  the  partnership  indebtedness  from 
Frederick  Irgens  to  Borchsenius .  which  was  found  by  the 
award,  in  consideration  of  Borchsenius  surrendering  up  to  said 
Anna,  or  to  the  administrator  for  her  benefit,  the  policy  of 
life  insurance  which  Borchsenius  held  as  security  for  the  pay- 
ment to  him  of  this  partnership  indebtedness.  It  was  her  own 
personal  promise  to  pay  a  specified  sum  of  money  upon 
which  she  was  liable,  although,  by  subsequent  failure  to  pre- 
sent the  claim  in  time  against  the  estate  of  Frederick  Irgens, 
Borchsenius  lost  all  remedy  for  the  claim  against  that  estate. 
Plaintiff's  promise  was  without  reference  to,  and  independent 
of,  the  preservation  of  such  remedy  against  that  estate. 

The  fourth  replication  to  the  second  plea,  the  general  plea 
of  set-off,  is  substantially  the  same  as  said  fourth  replication 
to  the  third  plea. 
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The  fifth  replication  to  the  third  plea  was  the  Statute  of 
Frauds,  that  plaintiff's  promise  was  to  pay  the  debt  of  another, 
and  was  not  in  writing,  and  so  not  binding  under  that  statute. 

In  Wilson  v.  Bevans,  58  111.  232,  this  court  held,  that 
where  a  purchaser  of  personal  property  agreed,  verbally,  in 
consideration  of  the  purchase,  to  pay  certain  debts  of  his 
vendor  due  to  a  third  person,  the  promise  was  not  a  collateral 
one,  but  an  original  promise,  and  not  within  the  Statute  of 
Frauds.  To  similar  effect  was  Meyer  v.  Hartman,  72  111. 
442. 

In  Clifford  v.  Luhring,  69  111.  401,  it  was  recognized  to  be 
the  doctrine  that  where  the  leading  object  of  the  undertaking 
is  to  promote  some  interest  of  the  party's  own,  his  promise 
to  pay  is  not  within  the  Statute  of  Frauds,  although  its  effect 
is  to  release  or  suspend  the  debt  of  another.  To  like  effect 
see  Emerson  v.  Slater,  22  How.  43. 

In  Curtis  v.  Brown,  5  Cush.  491,  the  court  say:  "Where 
the  plaintiff,  in  consideration  of  the  promise,  has  relinquished 
some  lien,  benefit  or  advantage  for  securing  or  recovering  his 
debt,  and  where,  by  means  of  such  relinquishment,  the  same 
interest  or  advantage  has  inured  to  the  benefit  of  the  defend- 
ant,— in  such  cases,  although  the  result  is  that  the  payment 
of  the  debt  of  the  third  person  is  effected,  it  is  so  incidentally 
and  indirectly,  and  the  substance  of  the  contract  is  the  pur- 
chase by  the  defendant  of  the  plaintiff  of  the  lien,  right  or 
benefit  in  question.  *  *  *  But  where  the  original  debt 
still  subsists,  and  where  the  plaintiff  has  relinquished  no 
interest  or  advantage  which  has  inured  to  the  benefit  of  the 
defendant,  it  is  not  an  original  contract,  but  a  contract  to 
pay  another's  debt,  and  must  be  in  writing." 

By  the  showing  of  this  special  plea  of  set-off,  Borchsenius 
held  the  policy  of  insurance  therein  named  in  pledge,  as  a 
security  for  the  payment  of  Frederick  Irgens'  partnership 
indebtedness  to  him,  and  in  consideration  of  his  surrender  of 
the  policy  the  amount  of  said  indebtedness  was  determined 
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by  an  award  of  arbitrators,  who  had  been  chosen  for  such 
purpose  by  said  Borchsenius  and  Anna  Irgens, — the  amount 
found  by  the  award  being  $486.25, — and  in  consideration  of 
such  surrender  said  Anna  promised  to  pay  to  Borchsenius 
said  sum ;  that  Borchsenius  accordingly  surrendered  said 
policy  to  the  administrator  of  Frederick  Irgens'  estate,  who 
collected  the  money  due  upon  it,  $1000,  and  paid  the  same 
over  to  said  Anna,  the  widow  of  said  Frederick  Irgens,  upon 
her  specific  allowance,  as  such  widow,  from  his  estate,  and 
that  said  policy  of  insurance  was  the  only  resource  for  the 
obtaining  of  the  payment  of  such  specific  allowance.  It  thus 
appears,  that  the  surrender  by  Borchsenius  of  this  policy  of 
insurance,  which  he  held  as  security  for  the  payment  of 
Frederick  Irgens'  indebtedness  to  him,  inured  directly  to  the 
benefit  of  Anna  Irgens,  in  enabling  her  to  obtain  therefrom 
the  payment  of  her  specific  allowance. 

We  are  of  opinion  that  the  promise  here  comes  within  the 
principle  of  the  above  decisions,  and  that  although  in  form  a 
promise  to  pay  the  debt  of  another,  it  is  to  be  regarded  as  an 
original  contract,  and  is  not  within  the  Statute  of  Frauds. 

It  is  insisted  that  this  special  plea  of  set-off  was  bad,  and 
that  the  demurrer  to  the  replication  should  have  been  carried 
back  and  sustained  to  the  plea.  On  a  previous  appeal  to  the 
Appellate  Court,  this  plea  of  set-off  had  been  adjudged  to  be 
a  good  plea.  We  concur  with  that  court  in  holding  the  plea 
to  be  good,  and  are  satisfied  with  the  reasons  given  for  such 
ruling  in  the  opinion  of  that  court,  to  be  found  in  3  Bradw. 
Eep.  599,  Borchsenius  v.  Irgens. 

We  find  that  there  was  no  error  in  sustaining  the  demurrers 

to  the  fourth  replications  to  the  second  and  third  pleas,  and 

to  the  fifth  replication  to  the  third  plea.     A  rehearing  is 

denied. 

Rehearing  denied. 
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John  T.  Donahue 

v. 

The  County  of  Will  et  al. 

Filed  at  Ottawa  May  14,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Ceetioeabi —  of  the  return  to  the  common  law  writ.  The  purpose  of 
the  common  law  writ  of  certiorari  is  to  have  the  entire  record  of  the  inferior 
tribunal  brought  before  the  court  for  inspection  and  judgment  thereon.  It 
requires  no  return  of  the  evidence  or  certificate  of  facts  outside  the  record, 
and  the  trial  must  be  had  upon  the  record  alone. 

2.  Same  — judgment.  If  it  appears  from  the  return  to  the  writ  that  the 
inferior  tribunal  had  jurisdiction,  and  had  not  exceeded  it,  and  had  proceeded 
according  to  law,  the  writ  should  be  quashed;  but  if  the  court  finds  that  the 
inferior  body  had  no  jurisdiction,  or  exceeded  it,  or  had  not  proceeded 
according  to  law,  it  should  quash  the  proceedings  shown  by  the  return. 

3.  Officers —  legislature  may  authorize  county  board  to  remove 
county  treasurer.  Section  15  of  chap.  36,  Eev.  Stat.  1874,  which  authorizes 
county  boards  to  remove  county  treasurers  from  office  for  a  neglect  or  refusal 
to  render  an  account,  or  make  settlement  when  required  by  law  or  such 
board,  or  when  he  is  a  defaulter,  or  is  in  arrears  with  the  county,  etc.,  is  not 
in  contravention  of  any  constitutional  provision,  but  is  a  valid  law. 

4.  Same  —  county  treasurer  is  not  a  State  officer.  A  county  treasurer, 
though  commissioned  by  the  Governor,  and  required  to  collect  State  revenue, 
is  not  a  State  officer,  and,  therefore,  sec.  15  of  art.  5  of  the  constitution  of 
1870,  making  all  State  officers  liable  to  impeachment  for  misdemeanors  in 
office,  has  no  application  to  such  officer. 

5.  Constitution  —  deprivation  of  property  without  due  process  of  law. 
That  clause  in  the  Bill  of  Eights  that  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,  is  not  infringed  by  a  statute 
giving  the  county  board  power  to  remove  a  county  treasurer  from  office  for 
nonfeasance  or  malfeasance  in  office,  without  a  trial  in  a  court  of  law,  there 
being  no  such  thing  as  title  or  property  in  a  public  office,  within  the  meaning 
of  that  provision. 

6.  Same  —  rights  of  officer  not  protected  as  a  contract.  The  election 
and  induction  of  a  person  into  an  office  does  not  create  such  a  contract  as  is 
protected  in  its  obligation  under  the  Federal  and  State  constitutions. 

7.  Kemoyal  from  office  —  not  a  judicial  act.  The  settling  of  a  county 
treasurer's  accounts  by  the  county  board,  and  finding  that  he  had  not  settled 
and  accounted  for  moneys  of  the  county  as  required  by  law,  and  that  he  had 
been  and  still  is  in  arrear  with  the  county,  and  removing  him  from  office,  is 
not  a  judicial  act,  and  may  properly  be  performed  by  the  county  board. 
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Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
F.  Goodspeed,  Judge,  presiding. 

Mr.  Geo.  S.  House,  for  the  appellant : 

The  action  of  the  board  was  based  entirely  upon  sec.  15, 
ch.  36,  Hurd's  Stat.  1877,  which  we  insist  is  unconstitutional 
and  void  in  this,  that  the  legislature  has  thereby  provided  for 
the  removal  from  office  of  a  county  treasurer  in  a  mode  and 
manner  different  from  that  established  by  the  constitution, 
and  in  direct  opposition  to  the  mode  and  manner  prescribed 
by  the  constitution. 

Section  8  of  article  10  of  the  constitution  of  1870  creates 
the  office  of  county  treasurer,  and  fixes  the  term  of  his  office 
at  two  years,  and  until  his  successor  shall  be  elected  and 
qualified.  Section  15  of  article  5  of  the  same  constitution 
provides  that  the  Governor  and  all  civil  officers  of  this  State 
shall  be  liable  to  impeachment  for  any  misdemeanor  in  office. 
Section  24  of  article  4  of  the  same  constitution  provides  for 
the  mode  and  manner  of  impeachment,  and  the  extent  of  the 
penalty  to  be  inflicted  upon  conviction. 

The  constitution  of  this  State  creates  the  office  of  county 
treasurer,  fixes  his  term,  and  establishes  two  modes  by  which 
the  officer  may  be  removed  from  his  office, — the  one  by  im- 
peachment, the  other  upon  conviction  of  a  criminal  offence. 
In  the  one  case,  the  mode  of  procedure  to  be  adopted  is 
established  and  limited  by  section  24  of  article  4  of  the  consti- 
tution. In  the  other  case,  the  mode  of  procedure  to  be 
adopted  is  established  and  limited  by  the  Bill  of  Eights. 
Either  procedure  is  not  inconsistent  or  conclusive  of  the 
other.  Section  24  provides  that  "the  party,  whether  con- 
victed or  acquitted,  shall  nevertheless  be  liable  to  prosecution, 
trial,  judgment  and  punishment,  according  to  law." 

If  the  organic  law  prescribes  a  term  of  office,  it  is  beyond 
the  power  of  the  legislature  to  enlarge  or  abridge  its  duration, 
and  if  the  constitution  has  defined  a  mode  of  removing  the 
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incumbent,  that  is  the  exclusive  method.  Faut  v.  Gibbs,  54 
Miss.  396 ;  Newson  v.  Cook,  44  id.  352 ;  Brady  v.  Howe, 
50  id.  607;  Lowe  v.  Commonwealth,  4  Mete.  (Ky.)  213; 
Commonwealth  v.  Gamble,  62  Pa.  St.  422 ;  People  ex  rel.  v. 
Dubois,  23  111.  547;  State  v.  Douglass,  26  Wis.  428;  r<a/fc  v. 
Adams,  3  Gray,  130  ;  State  v.  McNeely,  24  La.  Ann.  20  ;  Field 
v.  Peopte,  2  Scam.  79 ;  People  v.  Lippincott,  67  111.  337. 

Again,  it  is  insisted  that  the  section  relied  upon  is  uncon- 
stitutional and  void,  in  that  it  invests  the  county  board  with 
the  exercise  of  judicial  power. 

In  order  to  authorize  the  action  of  the  county  board  under 
this  section,  the  county  board  must  of  necessity  find  some 
one  of  the  causes  named  in  the  act  to  exist.  Clark  v.  TJie 
People,  15  111.  213;   The  People  v.  Higgins,  15  id.  110. 

And  this  of  necessity  involves  the  exercise  of  judicial  pow- 
ers which  are  prohibited  to  any  body  except  the  judiciary  by 
article  3  of  the  constitution.  State  ex  rel.  v.  Pritchard,  36 
N.  J.  101 ;  Creote  et  al.  v.  City  of  Chicago,  56  111.  422. 

Messrs.  L.  &  P.  Trumbull,  also  for  the  appellant: 

The  writ  of  certiorari  in  this  case  brings  before  the  court 
the  power  of  the  board  of  supervisors  of  Will  county  to 
remove  from  office  the  county  treasurer  of  said  county  in 
any  case,  and  if  it  exists  in  any  case,  whether  in  the  manner 
and  for  the  causes  set  forth  in  the  return  to  the  writ  in  this 
case. 

The  want  of  constitutional  power  in  the  legislature  to  vest 
the  power  of  removal  in  the  county  board,  is  so  fully  pre- 
sented in  the  argument  of  Mr.  House,  associate  counsel,  that 
nothing  further  need  be  said  upon  that  point,  or  upon  the 
failure  of  the  legislature  to  confer  such  power  on  the  county 
board,  if  indeed  it  could  be  done. 

If  such  power  and  jurisdiction  could  be  and  has  been  con- 
ferred on  the  county  board  in  certain  cases,  the  record  shows 
that  the  facts  necessary  to  confer  jurisdiction  did  not  exist 


1881.]      Donahue  v.  County  of  Will  et  al.  97 

Brief  for  the  Appellees. 

in  this  case,  and  that  the  action  of  the  board  was  arbitrary, 
illegal  and  void. 

The  proceedings  of  the  board  affirmatively  show  that  the 
treasurer  never  did  neglect  "to  render  accounts  and  to  make 
settlements,  when  required  by  law, "  with  the  county  board. 
The  refusal  to  account,  if  any,  was  not  in  reference  to  county 
funds,  but  was  in  respect  to  funds  of  school  districts,  town- 
ships, cities  and  the  State,  over  which  the  board  had  no  juris- 
diction. 

The  other  complaint  in  the  "whereas"  is,  that  the  county 
treasurer  "has  been,  and  is,  in  arrears,  and  in  divers  other 
matters,  as  disclosed  by  the  reports  on  file  and  of  record  by 
sundry  committees  of  the  board. " 

To  whom  had  the  treasurer  been  or  was  he  in  arrears  ?  The 
"whereas"  does  not  state.  Unless  it  was  to  the  county,  the 
county  board  could  not  make  it  cause  for  removal.  Upon 
this  point  the  statute  speaks.  Its  language  reads :  "is  a 
defaulter,  and  in  arrears  with  the  county. " 

This  does  not  give  the  county  board  jurisdiction  to  remove 
the  county  treasurer,  if  it  were  true  that  he  was  in  arrears  to 
the  State  or  some  other  municipality  than  a  county,  and  then 
he  must  be  both  a  "defaulter  and  in  arrears."  Being  "in 
arrears"  does  not  necessarily  imply  that  a  person  is  a 
"defaulter."  The  terms  are  not  in  legal  contemplation 
synonymous. 

Mr.  G.  D.  A.  Parks,  and  Messrs.  Hill  &  Dibell,  for  the 
appellees : 

Offices  are  not  held  by  grant  or  contract,  nor  has  the 
incumbent  a  property  or  vested  interest  in  them.  Connor  v. 
Mayor  of  New  York,  1  Seld.  295 ;  Hyde  v.  State,  52  Miss. 
665;  Bouvier's  Law  Diet,  title,  "Property;"  Cooley's  Const. 
Lim.  2T6. 

The  phrase  "State  officers,"  or  "officers  of  this  State,"  does 

not  include  county  or  other  subordinate  civil  officers.     Ex 

parte  Wiley,  54  Ala.  226 ;  Newson  v.  Cocke,  44  Miss.  362. 
7—100  III. 
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The  provision  of  a  constitution  fixing  the  duration  of  a 
term  of  office  applies  only  to  regular  terms,  and  not  to  vacan- 
cies or  exceptional  cases.  Hagarty  v.  Arnold,  13  Kan.  382 ; 
The  People  v.  Wall,  88  111.  76. 

Unless  limited  by  constitutional  restriction,  the  General 
Assembly  may  exercise  all  governmental  power.  The  People 
v.  Morgan,  90  111.  561;  Richards  v.  Raymond,  92  id.  612; 
The  People  v.  Wall,  88  id.  76;  Cooley's  Const.  Lim.  89-168; 
Potter's  Dwarris'  Statutes,  62-64. 

The  removal  of  public  officers  is  a  question  of  sound  policy. 
Even  a  constitutional  provision  for  deprivation  of  office  as  a 
part  of  the  punishment  upon  conviction  of  crime,  does  not 
preclude  the  legislature  from  prescribing  a  more  summary 
method  of  removal,  if  public  interests  require.  Clark  v.  The 
People,  15  111.  213;  Dickson  v.  The  People,  17  id.  191;  Hol- 
brook  v.  The  People,  22  id.  539. 

In  the  absence  of  any  constitutional  provision  prescribing 
an  exclusive  method  or  form  of  removal  of  county  officers, 
the  board  of  supervisors,  or  any  other  body  or  officer  may 
be  clothed  by  law  with  the  power  of  removal,  and  of  appoint- 
ing, temporarily  at  least,  a  person  to  fill  the  vacancy.  State 
v.  Frazier,  48  Ga.  137;  Ex  parte  Wiley,  54  Ala.  226;  Hyde 
v.  State,  52  Miss.  665 ;  State  v.  Prince,  45  Wis.  610 ;  Ken- 
nedy v.  McGarry,  21  id.  496 ;  McGregor  v.  Supervisors,  37 
Mich.  388 ;  Thompson  v.  Holt,  52  Ala.  496 ;  State  v.  Pidgeon, 
8  Blackf.  132. 

Since  the  adoption  of  the  constitution  of  1870,  this  court 
has  frequently  recognized  the  power  of  removal  of  a  county 
treasurer  by  the  board  of  supervisors.  Kilgore  v.  The  People, 
76  111.  550;  Goodhue  v.  The  People,  94  id.  52;  Cowley  v. 
The  People,  95  id.  253 ;  Stern  v.  The  People,  96  id.  478. 

A  school  treasurer  is  an  "officer,"  within  the  meaning  of 
that  word  in  the  constitution  of  1870,  (School  Directors  v. 
The  People,  79  111.  511,)  yet  such  officers  are  removable  by 
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the  township  board  of  trustees  almost  at  will.     Holbrook  v. 
Trustees,  22  111.  539. 

Where  the  power  of  removal  is  committed  to  a  board,  or 
other  like  body,  the  exercise  of  its  discretion  will  not  be 
reviewed  by  the  court.  No  written  charges,  notice  or  trial 
are  necessary.  The  board  is  the  judge  of  the  fact  as  well  as 
of  the  method  of  procedure.  The  People  v.  Higgins,  15  111. 
110;  The  People  v.  Clark,  15  id.  213;  Wilcox  v.  The  People, 
90  id.  204;  State  v.  Prince,  45  Wis.  610;  Kennedy  v. 
McGarry,  21  id.  496;  Attorney  General  v.  Brown,  1  id.  513; 
The  People  v.  Stout,  19  How.  Pr.  171 ;  State  v.  Doherty,  25 
La.  Ann.  119 ;  Keenan  v.  Perry,  24  Tex.  253. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  was  elected  county  treasurer  for  Will  county, 
gave  the  requisite  bonds,  qualified,  and  was  commissioned 
and  acting  as  such  in  the  performance  of  the  duties  of  the 
office.  At  the  September  meeting  of  the  board  of  super- 
visors, which  was  extended  into  the  month  of  October,  1880, 
a  committee  was  appointed  to  settle  with  him  and  the  sheriff. 
On  an  investigation,  and,  as  they  reported,  on  fair  and  care- 
ful settlement  of  appellant's  accounts,  he  was  found  to  be  in 
arrears  to  the  county  for  a  considerable  sum.  The  board,  on 
the  reception  of  the  report,  on  the  first  day  of  October 
adopted  this  resolution : 

"Whereas,  upon  an  investigation  of  the  accounts  of  John 
T.  Donahue,  county  treasurer,  in  December,  1879,  he  was 
found  to  be  delinquent  in  the  sum  of  $806.01,  which  he  had 
had  in  his  hands,  as  such  county  treasurer,  for  considerable 
more  than  a  year,  and  had  not  accounted  for  or  reported ; 
and  whereas,  afterwards,  during  the  sessions  of  a  committee 
appointed  to  further  investigate  his  accounts,  he  accounted 
for  and  paid  over  to  divers  officers  entitled  thereto  the  fur- 
ther sum  of  $2089.98,  which  he  had  had  in  his  hands  from 
one  to  two  years,  and  had  not  accounted  for  or  reported,  and 
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which  sum  he  should  by  law  have  paid  to  officers  with  whom 
he  had  settled  at  least  once,  and  in  most  instances  twice, 
after  he  received  such  sums,  without  paying  them  said  mon- 
eys or  reporting  that  he  had  the  same ;  and  whereas,  after- 
wards, during  the  session  of  a  new  committee,  appointed  by 
the  present  board  to  further  investigate  his  accounts,  he  has 
paid  over  to  divers  officers  entitled  thereto  the  further  sum 
of  $1911.58,  which  he  had  in  like  manner  failed  to  pay  to 
the  officers  entitled  thereto,  and  withheld  from  their  knowl- 
edge for  a  period  of  about  two  years,  and  during  which  time 
he  had  made  from  three  to  four  settlements  with  said  officers 
without  paying  over  such  funds  so  held  by  him,  or  advising 
such  officers  that  he  held  the  same ;  and  whereas,  said  com- 
mittee, after  a  further  and  careful  examination  of  his  books 
by  an  expert,  as  well  as  by  said  committee,  report  to  this 
board  that  said  Donahue  is  still  delinquent  in  the  further 
sum  of  $2026.56,  belonging  to  divers  officers  with  whom 
he  has  settled  from  one  to  four  times,  since  he  received 
said  moneys,  without  paying  over  the  same  or  reporting  to 
said  officers  entitled  thereto  ;  and  whereas,  said  Donahue  has, 
in  each  of  said  cases,  at  first  claimed  that  he  had  paid  all 
officers  entitled,  and  held  no  unreported  moneys,  and  after- 
wards paid  over  said  sums  in  consequence  of  and  under  the 
pressure  of  said  investigation : 

"Therefore  be  it  resolved,  That  John  T.  Donahue,  county 
treasurer  and  ex  officio  collector  of  Will  county,  has  neg- 
lected to  render  accounts  and  make  correct  settlements  when 
required  by  law  and  requested  thereto  by  the  proper  officers 
authorized  to  receive  said  funds  and  settle  therefor,  and  fur- 
thermore has  been  and  is  in  arrear  with  the  county,  and  is 
guilty  of  misconduct  in  his  said  office,  and  that  the  public 
interests  require  his  removal  from  said  office." 

The  report  made  by  the  committee  fully  justified  the  finding 
that  Donahue  had  failed  to  render  accounts  and  make  settle- 
ments when  required  by  law,   when   requested   thereto  by 
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proper  officers  authorized  to  receive  such  funds  and  settle 
therefor,  and  that  he  was  in  arrears  with  the  county. 

After  this  resolution  or  finding  was  adopted,  other  pro- 
ceedings were  had  and  attempted,  but  on  the  8th  clay  of 
October,  whilst  this  resolution  remained  in  full  force  and 
effect,  the  board  adopted  another  resolution,  which  is   this : 

"Whereas,  John  T.  Donahue,  county  treasurer  and  ex 
officio  county  collector  of  the  county  of  Will,  has  been  guilty 
of  gross  misconduct  in  his  office,  particularly  in  this,  to  wit : 
in  neglecting  to  render  accounts  and  to  make  settlements 
when  required  by  law,  and  also  requested  thereto  by  the 
proper  officers  authorized  to  receive  said  funds  and  to  set- 
tle therefor,  has  been,  and  is,  in  arrears,  and  in  divers 
other  matters,  as  disclosed  by  the  reports  on  file  and  of 
record,  by  sundry  committees  of  the  board : 

"  Therefore  he  it  resolved,  That  Mr.  John  T.  Donahue,  county 
treasurer  and  ex  officio  collector  of  Will  county,  ought  to  be 
and  is  hereby  removed  from  his  said  office." 

Appellant  appeared  before  the  board '  and  was  heard,  but 
failed  to  satisfy  that  body  that  there  was  any  error  or  mistake 
in  the  report  on  which  the  finding  was  had.  This  finding  was 
according  to  the  requirements  of  the  15th  section  of  the 
36th  chapter  of  the  statute.  (Eev.  Stat.  1874,  p.  321.)  By 
these  resolutions  the  facts  required  to  exist  before  a  removal 
could  be  had  were  found  to  exist.  Appellant  thereupon 
filed  a  petition  for  a  writ  of  certiorari,  which  was  issued,  and 
on  its  return  the  record  of  the  county  board  was  certified  to 
the  circuit  court.  A  hearing  was  had  on  the  return  as 
though  a  demurrer  had  been  filed  to  it,  and  the  court  quashed 
the  writ  and  held  the  return  sufficient,  and  rendered  judg- 
ment against  petitioner,  and  he  brings  the  case  to  this  court 
by  appeal. 

Appellant  urges  that  the  evidence  before  the  board  of 
supervisors  was  insufficient  to  authorize  his  removal.  This 
is  a  common  law  writ  of  certiorari,  which  lies  from  a  superior 
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to  an  inferior  court  or  inferior  tribunal,  and  its  purpose  is  to 
have  the  entire  record  of  the  inferior  body  brought  before  the 
court,  that  it  may  be  inspected,  to  determine  whether  it  had 
jurisdiction,  or  had  exceeded  its  jurisdiction,  or  had  failed  to 
proceed  according  to  the  essential  requirements  of  the  law, 
where  no  appeal  or  other  direct  means  of  reviewing  the  pro- 
ceeding is  given.  Doolittle  v.  Galena  and  Chicago  Union  Rail- 
road Co.  14111.  381;  also,  Hijslop  v.  Finch,  99  111.  171. 

It  does  not  require  a  return  of  the  evidence  or  a  certificate 
of  facts  outside  of  the  record.  On  the  return  of  the  record 
to  the  court  issuing  the  writ,  the  trial  is  had  on  the  record, 
it  being  contrary  to  the  practice  to  form  any  issue  of  fact,  or 
to  hear  or  consider  evidence  in  relation  to  the  original  pro- 
ceeding as  heard  on  that  trial.  If  the  circuit  court,  on  the 
return  to  the  writ,  finds  from  the  record  that  the  inferior 
tribunal  had  jurisdiction,  and  had  not  exceeded  it,  and  had 
proceeded  according  to  law,  the  writ  will  be  quashed;  but, 
on  the  contrary,  if  the  court  finds  the  inferior  body  had  no 
jurisdiction,  or  had  exceeded  it,  or  had  not  proceeded  accord- 
ing to  law,  it  will  quash  the  judgment  and  proceedings  shown 
by  the  return.  See  The  People  v.  Wilkinson,  13  111.  660 ; 
Doolittle  v.  Galena  and  C.  U.  R.  R.  14  id.  381 ;  Chicago  and 
R.  I.  R.  R.  v.  Whipple,  22  id.  105 ;  Chicago  and  R.  I.  R.  R. 
v.  Fell,  22  id.  333  ;  Joliet  and  C.  R.  R.  v.  Barrows,  24  id.  562 ; 
Comrs  Highways  v.  Supervisors,  27  id.  140  ;  Low  v.  Galena  and 
C.  U.  R.  R.  18  id.  324. 

The  question  is  then  presented  whether  the  board  of  super- 
visors had  legal  authority  and  constitutional  power  to  hear, 
determine,  and  remove  appellant  from  office.  He  claims  it 
had  not,  because  that  could  be  done  only  by  impeachment, 
or,  if  not  in  that  mode,  then  only  by  a  trial  by  the  circuit 
court,  on  a  proceeding  in  the  nature  of  &,quo  warranto. 

It  is  urged  that  under  the  constitution  the  General  Assem- 
bly is  powerless  to  pass  a  law  conferring  such  power  on  the 
board  of  supervisors,  and  for  that  reason  the  order  of  the 
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board  is  absolutely  void.  This  depends  upon  whether  any 
constitutional  provision  prohibits  that  body  from  the  exercise 
of  such  power.  There  is  no  provision  of  that  instrument 
which  in  terms  prohibits  it,  or  provides  for  the  removal  of 
such  officers  for  nonfeasance,  misfeasance  or  malfeasance 
in  office.  The  constitution,  by  section  15,  article  5,  provides 
that  "the  Governor,  and  all  civil  officers  of  the  State,  shall 
be  liable  to  impeachment  for  any  misdemeanor  in  office." 

It  is  claimed,  that  as  a  county  treasurer  is  commissioned 
by  the  Governor,  collects  and  receives  State  revenue,  settles 
with  the  Auditor,  and  pays  the  same  to  the  State  Treasurer, 
he  performs  functions  for  the  State,  and  is  in  some  sense  an 
officer  of  the  State,  and  is  embraced  in  the  15th  section  of 
article  5.  A  complete  answer  to  this  position  is,  that  the  8th 
section  of  article  10  of  the  constitution,  in  unmistakable  terms, 
declares  he  is  a  county  officer,  and  being  a  county  officer, 
the  15th  section  of  article  5  can  have  no  application;  nor 
has  any  other  provision  of  the  constitution  been  referred  to 
that  has  any  explicit  provision  on  this  subject. 

We  are  referred  to  the  2d  section  of  the  Bill  of  Eights, 
which  declares,  that  "no  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law, "  as  control- 
ing  this  question ;  that  under  this  provision  appellant  could 
only  be  deprived  of  his  title  to  or  property  in  the  office  by  a 
trial  and  judgment  in  a  court  of  law ;  that  no  other  trial, 
before  any  other  tribunal,  would  be  by  due  process  of  law, 
and  that  the  General  Assembly  had  no  constitutional  power 
to  provide  any  other  mode  of  trial.  It  is  impossible  to  con- 
ceive how,  under  our  form  of  government,  a  person  can  own 
or  have  a  title  to  a  governmental  office.  Offices  are  created 
for  the  administration  of  public-  affairs.  When  a  person  is 
inducted  into  an  office,  he  thereby  becomes  empowered  to 
exercise  its  powers  and  perform  its  duties,  not  for  his,  but 
for  the  public  benefit.     It  would  be  a  misnomer  and  a  per- 
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version  of  terms  to  say  that  an  incumbent  owned  an  office, 
or  had  any  title  to  it. 

The  doctrine  on  this  subject  is  thus  stated  in  the  case  of 
Conner  v.  The  Mayor  of  New  York,  1  Selden,  285.  It  was 
there  said :  "Public  offices  in  this  State  are  not  incorporeal 
hereditaments,  nor  have  they  the  character  or  quality  of 
grants.  They  are  agencies.  With  few  exceptions  they  are 
voluntarily  taken,  and  may  at  any  time  be  resigned.  They 
are  created  for  the  benefit  of  the  public,  and  not  granted  for 
the  benefit  of  the  incumbent.  Their  terms  are  fixed  with  a 
view  to  utility  and  convenience,  and  not  for  the  purpose  of 
granting  emoluments  during  that  period  to  the  office  holder. 
*  *  *  rpkg  pr0Spective  salary  or  other  emoluments  of  a 
public  office  are  not  property  of  the  officer,  nor  the  property 
of  the  State.  They  are  not  property  at  all.  They  are  like 
daily  wages  unearned,  and  which  may  never  be  earned.  The 
incumbent  may  die,  or  resign,  and  his  place  be  filled,  and 
the  wages  be  earned  by  another.  The  right  to  the  compen- 
sation grows  out  of  the  rendition  of  services,  and  not  out  of 
any  contract  between  the  government  and  the  officer  that  the 
services  shall  be  rendered  by  him." 

This  is  correct  in  the  sense  that  the  officer  does  not  own 
the  title  to  the  office  in  the  manner  that  men  own  property ; 
but  by  his  commission  or  induction  into  office  he  acquires 
the  legal  right  to  exercise  its  functions,  and  to  receive  the 
emoluments  that  he  earns,  until  the  end  of  his  term,  or  until 
his  resignation,  removal,  or  its  forfeiture. 

This  disposes  of  the  constitutional  questions  under  the  pro- 
vision to  whigh  reference  has  been  made.  Then  does  any 
general  provision  of  that  instrument,  or  the  purpose  of  all  its 
provisions,  prohibit  the  General  Assembly  from  making  pro- 
vision for  the  removal  of  an  imbecile,  corrupt  or  dishonest 
officer,  in  any  other  manner  than  by  the  judgment  of  a  court  ? 
We  think  not.  The  framers  of  that  instrument  were  careful 
to  provide  the  manner  of  removing  all  State  officers,  for  mis- 
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demeanors,  from  office.  But  they  seem  to  have  been  equally 
studious  not  to  limit  the  General  Assembly  in  its  power  to 
provide  the  necessary  means  for  the  removal  of  officers  below 
the  grade  of  State  officers,  except  by  the  judiciary  article, 
where  a  forfeiture  and  removal  is  provided  for  by  impeach- 
ment or  a  judicial  proceeding.  This  is  a  strong  circumstance 
to  show  that  other  officers,  whose  impeachment,  conviction  and 
removal  are  not  provided  for  by  that  instrument,  were  intended 
to  be  left  in  the  discretion  of  the  General  Assembly  as  to  the 
mode.  Knowing,  as  they  did,  that  the  General  Assembly  had 
all  legislative  power, — unless  limited  in  its  exercise, — if  that 
body  intended  that  a  person,  not  a  State  officer,  or  holding 
under  the  judiciary  article,  should  not  be  removed  except  by 
the  judgment  of  a  court,  they  would  have  so  provided.  They 
knew  that  a  proceeding  by  quo  warranto,  with  the  right  to 
appeal,  would  be  useless  where  the  term  fixed  is  of  short 
duration,  as  it  would  expire  before  a  final  decision  could  be 
reached.  The  body,  as  practical  men,  could  not  have  intended 
that  such  slow  processes  should  be  adopted,  and  thus  permit 
a  reckless,  dishonest  and  irresponsible  officer  to  collect  and 
defiantly  squander  the  public  revenue,  compel  his  bondsmen 
to  stand  by  and  see  him  working  their  financial  ruin,  and 
neither  the  public  nor  the  individuals  be  able  to  check  it,  but 
to  wait  till  his  office  expires  before  he  is  removed  or  checked 
in  his  destructive  course.  We  must  presume  the  framers  of 
the  constitution  intended  to  place  no  limitation  on  the  power 
of  the  General  Assembly  to  provide  ample  and  effective 
means  to  prevent  such  wrongs  to  the  public  and  to  individu- 
als. Possessing  legislative  power,  the  General  Assembly  was 
fully  competent  to  prescribe  the  offences  which  should  work 
a  forfeiture  of  this  office,  and  provide  what  tribunal  shall 
determine  the  fact.  They  have  provided  that  defalcation  in 
office  shall  be  grounds  of  removal  of  a  county  treasurer,  and 
that  the  county  board  should  have  power  to  determine  the 
fact  and  make  the  removal,  and  we  are  clearly  of  opinion 
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that  there  is  no  limitation  which  forbids  the  General  Assem- 
bly from  exercising  the  power. 

Nor  is  the  election  and  induction  of  a  person  into  an  office 
such  a  contract  as  is  protected  under  the  obligation  clause  of 
the  Federal  and  State  constitutions.  Such  relations  were  ex- 
pressly reserved  from  its  operation  in  the  case  of  Dartmouth 
College  v.  Woodward,  4  Wheat.  518,  and  it  has  been  followed 
in  numerous  cases  decided  since  that  time.  This  seems  to 
be  conceded,  as  appellant  does  not  urge  that  clause  as  a  pro- 
hibition on  the  exercise  of  the  powers  of  removal.  This  dis- 
poses of  the  constitutional  questions. 

As  to  the  question  whether  an  officer  can  be  removed  from 
office  for  misfeasance  or  malfeasance  without  a  judicial  sen- 
tence, there  would  seem  to  be  little  doubt.  It  has  been  held 
they  may,  by  many  respectable  courts.  In  the  case  of  The 
State  v.  McGarry,  21  Wis.  496,  it  was  held  the  board  of 
supervisors,  under  the  statute  conferring  the  power,  and  for 
the  causes  specified,  might  remove  the  incumbent  of  the 
office  of  inspector  of  the  house  of  correction.  In  the  case  of 
The  State  v.  Prince,  45  Wis.  610,  it  was  held  the  board  of 
supervisors  might,  on  statutory  grounds,  remove  the  clerk  of 
the  board.  In  the  case  of  McGregor  v.  The  Board  of  Super- 
visors,  37  Mich.  388,  it  was  held  that  the  board  of  supervi- 
sors had  power,  under  the  statute,  to  remove  the  county 
treasurer.  In  Kernan  v.  Perry,  24  Tex.  253,  it  was  held  that 
under  a  law  conferring  the  power  on  the  executive  to  appoint 
a  superintendent  of  a  lunatic  asylum,  without  fixing  his  term 
of  office,  the  Governor  had  the  power  to  remove  the  incum- 
bent, and  his  action  in  doing  so  could  not  be  reviewed.  In 
the  case  of  Taft  v.  Adams,  3  Gray,  126,  it  was  held  the  legis- 
lature had  power  to  shorten  the  term  of  any  officer,  when 
the  term  is  not  fixed  by  the  constitution.  The  case  of  The 
State  v.  Daugherty,  25  La.  Ann.  119,  held  that  power  conferred 
by  statute  on  the  executive  to  remove  an  officer  for  cause, 
implies  the  power  to  judge   of  the   existence  of  the  cause. 
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Having  been  invested  with  both  the  power  to  appoint  and  to 
remove  for  cause,  his  action  was  not  subject  to  review.  The 
same  rule  is  announced  in  Alabama  and  Georgia,  that  officers, 
when  the  constitution  has  not  required  impeachment,  may 
under  statutory  provisions  be  removed  without  a  proceed- 
ing by  quo  warranto,  or  judicial  trial  and  judgment.  See 
Ex  parte  Wiley,  54  Ala.  226 ;  Thompson  v.  Holt,  52  id.  491 ; 
State  v.  Frazier,  48  Ga.  137. 

In  a  number  of  the  cases  referred  to,  the  same  constitutional 
objections  were  urged  that  are  raised  in  this  case,  but  were 
disallowed.  In  the  others,  counsel,  as  well  as  the  court, 
seem  to  have  supposed  there  was  no  such  question  involved. 

There  are  cases  where  it  was  said  that  the  office  being 
created  by  the  constitution,  the  incumbent  could  be  removed 
only  by  impeachment ;  but  the  expression  is  manifestly  too 
broad,  as  it  embraces  in  our  constitution  almost  the  entire  list 
of  officers,  from  the  chief  executive  down  to  the  most  insig- 
nificant township  officer.  If  this  officer  has  such  a  title  to 
the  term  of  the  office  of  treasurer  as  is  protected  by  the  con- 
stitution so  he  can  only  be  removed  on  a  trial  and  judgment 
of  a  court,  then  for  the  same  reason  no  officer  not  enumerated 
as  an  officer  of  the  State  can  be  deprived  of  his  office  except 
by  a  judgment  of  forfeiture  by  a  court.  The  holder  of  the 
most  petty  office  in  a  township  holds  his  place  by  the  same 
right  as  does  an  officer  whose  place  is  provided  for  in  the 
constitution.  The  office  may  not  be  so  important,  but  he 
holds  it  by  the  same  right, — by  authority  of  law.  In  this 
neither  has  a  superior  right  to  the  other,  and  both  are  entitled 
to  the  same  protection  in  the  right. 

It  is  said  that  the  finding  of  the  fact  that  ah  officer  is  a 
defaulter,  and  removing  him  from  office,  is  the  exercise  of 
judicial  power,  and  the  third  article  of  the  constitution  pro- 
hibits the  exercise  of  such  power  by  any  person  other  than 
an  officer  of  the  judicial  department ;  and  the  board  of  super- 
visors   belong  to    the  executive    and   not    to    the   judicial 
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department.  It  is,  therefore,  insisted  that  the  action  of  the 
board  is  forbidden,  and  is  consequently  void.  It  may,  in 
many  cases,  be  a  matter  of  difficulty  to  determine  the 
precise  line  which  divides  the  executive  and  judicial  func- 
tions. It  has  been  said  that  where  the  functionary  hears, 
considers  and  determines,  then  he  performs  judicial  acts. 
This  definition  is  not  strictly  accurate.  Take,  for  instance, 
an  election  board.  It  examines  the  ballots,  counts,  determines 
and  certifies  the  result.  The  county  clerk,  and  the  persons 
he  called  to  his  assistance,  examined  the  returns  from  the 
various  towns,  ascertained  the  result,  declared  and  certified 
that  appellant  was  elected,  and  on  that  certificate  he  was 
commissioned,  and  yet  no  one  supposes  they  exercised  judi- 
cial functions.  They  however  heard,  considered  and  deter- 
mined, as  much  as  did  the  board  in  auditing  appellant's 
accounts  and  ascertaining  he  was  in  default.  Had  he  died, 
they  would  have  heard,  considered  and  decided.  So,  had  he 
removed  from  the  county.  Had  he  failed  to  file  his  bond  and 
oath,  the  board  would  have  been  required  to  hear,  consider 
and  determine,  and  so  had  he  become  insane,  and  yet  no  one 
would  be  inclined  to  say  there  was  the  exercise  of  judicial 
functions  in  each  of  these  cases ;  and  yet  the  action  would, 
in  a  degree,  have  been  the  same.  There  is  in  every  minis- 
terial or  executive  act  a  necessity  for  the  hearing  of  evidence, 
a  consideration  of  the  evidence,  and  a  determination  based  on 
it.  When  the  Governor  determines  to  call  out  the  militia  to 
suppress  an  insurrection,  it  is  upon  evidence  of  the  existence 
of  the  fact,  the  consideration  of  the  question  of  whether  the 
emergency  exists  requiring  him  to  act,  and  upon  that  evi- 
dence he  decides  the  question, — and  this,  too,  although  the 
emergency  is  asserted  on  one  side  and  denied  on  the  other, ; 
and  the  evidence  may  be  contradictory.  So  it  is  seen  the 
definition  is  by  no  means  accurate.  It  embraces  cases  that 
are  not  judicial,  and  hence  is  too  comprehensive.  From  the 
cases  we  have  referred  to  it  will  be  seen  that  such  a  removal 
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as  this  was  not  regarded  as  judicial  in  its  nature,  and  such 
acts  were  held  valid  notwithstanding  they  were  performed  by 
a  single  executive  officer,  or  by  an  executive  body. 

We  are,  therefore,  of  opinion  that  the  settling  of  this 
treasurer's  accounts,  and  finding  he  had  not  settled  and 
accounted  for  moneys  of  the  county  as  required  by  law,  and 
that  he  had  been,  and  then  was,  in  arrears  with  the  county, 
and  removing  him  from  office,  was  not  judicial.  And  we 
have  no  doubt  the  General  Assembly  had  ample  power  to 
authorize  the  board  to  act,  and  it  is  legal  and  valid. 

In  this  court,  the  case  of  Ex  parte  Thatcher,  2  Gilm.  167, 
was  a  removal  of  a  county  clerk  by  the  county  commissioners' 
court.  That  was  a  body  invested  with  large  ministerial,  but 
limited,  if  any,  judicial  powers.  The  statute  had  conferred 
the  power  on  that  body,  and  having  exercised  the  power, 
and  the  clerk  refusing  to  obey  an  order  to  surrender  the  books 
and  papers  to  the  person  appointed  as  his  successor, .he  was 
imprisoned  for  contempt,  and  he  brought  the  case  to  this 
court  on  habeas  corpus.  On  the  trial  it  seems  that  the  ques- 
tion of  the  constitutional  power  of  the  body  to  remove  him 
summarily,  did  not  occur  to  counsel,  or  the  court,  or  the 
judges  who  dissented  in  the  case.  The  power  was  evidently 
taken  as  granted  that  it  was  a  ministerial  and  not  neces- 
sarily a  judicial  act. 

But  it  is  insisted  that  the  board  of  supervisors  should  not 
be  intrusted  with  such  power, — that  such  bodies  are  liable 
to  be  swayed  by  passion,  prejudice  and  improper  considera- 
tions. The  supervisors,  like  almost  every  other  officer,  are 
elected  by  the  people,  and  this  is  one  of  the  duties  for 
which  they  are  elected.  All  know  that  governmental  power 
is  liable  to  abuse.  Government  can  be  administered  only 
through  human  agencies,  and  until  men  become  perfect  and 
vastly  wiser  than  at  present,  errors  will  be  committed  by 
officials  in  discharging  their  duty,  and  by  the  people  in 
selecting  them.    Within  the  undisputed  limits  of  official  power 
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to  those  administering  the  affairs  of  the  different  depart- 
ments of  government,  much  injustice  may  be  inflicted  and 
great  wrong  perpetrated,  for  which  there  is  and  can  be  no 
remedy.  The  ablest  and  purest  judge  may  render  an  errone- 
ous decision,  ruinous  in  its  consequences.  The  Governor 
may  appoint  a  person  to  office  wholly  unfitted  to  a  place  of 
high  trust ;  the  General  Assembly  may,  from  mistaken  views 
of  policy,  adopt  measures  highly  detrimental  to  the  public  or 
to  individuals,  and  which  may  operate  oppressively,  and  yet  if 
each  acts  within  the  scope  of  his  authority,  there  is  and  can 
be  no  remedy  for  wrongs  thus  inflicted.  The  power  to 
answer  the  ends  of  government  must,  from  necessity,  be 
liable  to  abuse  and  of  producing  great  evil,  even  when  exer- 
cised within  admitted  limits.  It  is  only  by  wisdom,  prudence 
and  integrity  that  government  can  be  salutary  to  the  people. 
Ignorance,  rashness,  prejudice,  passion  or  cupidity  may 
abuse  the  exercise  of  legitimate  power  so  as  to  produce  great 
oppression.  Yet  this  is  not  a  legitimate  argument  against 
delegating  power  to  tribunals,  to  be  exercised  for  govern- 
mental purposes.  The  only  means  of  avoiding  such  evils  is, 
for  the  people  to  select  suitable  persons  to  pass  and  admin- 
ister laws. 

Perceiving  no  error  in  the  record  of  the  court  below,  the 

judgment  is  affirmed. 

Judgment  affirmed. 


Chicago  and  Western  Indiana  Eailroad  Company  et  al. 

v. 

Eugene  M.  Dunbar  et  al. 

Filed  at  Mt.  Vernon  Sept.  4, 1880— Rehearing  denied  Sept.  30,  1881. 

1.  Railroad — of  its  location  and  construction  in  a  city — assent  of  the 
cily — rights  and  powers  of  the  company.  A  railroad  company  organized 
under  the  general  law  of  March  1,   1872,  has   authority  to  select  its  own 
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route,  to  lay  out  its  road  and  to  construct  the  same;  and  this  pojver,  by 
necessary  implication,  carries  with  it  the  power  of  fixing  the  terminal  points 
of  the  proposed  road,  subject  only  to  the  limitation  that  the  construction  of 
its  road  upon  or  across  any  street  in  any  city  must  be  with  the  assent  of  the 
corporation  of  such  city. 

2.  '  A  railroad  company,  as  a  general  rule,  may  select  its  own  route,  fix  its 
terminal  points,  and  lay  out  its  road  and  acquire  the  right  of  way  and  other 
property  necessary  for  the  construction  of  its  road  on  any  and  every  part 
of  its  line,  whether  within  city  limits  or  without  them,  according  to  its  own 
discretion.  The  lines  selected  may,  without  the  assent  of  the  city,  cross 
streets,  and  the  company  may,  without  such  assent,  acquire  the  right  of  way 
and  construct  its  road  on  every  part  of  such  line,  except  the  parts  to  be 
constructed  upon  or  across  streets. 

3.  Under  the  present  legislation,  it  is  not  necessary,  as  a  condition  prece- 
dent to  the  location  of  its  line  within  a  city  by  a  railroad  company,  or  to  the 
construction  of  its  railroad  within  the  city,  or  such  parts  of  its  lines  as  are 
not  within  any  street,  or  to  the  power  to  condemn  any  private  property  within 
the  city  for  such  purpose,  that  any  ordinance  should  be  passed  by  the  city 
council  either  giving  assent  for  the  construction  of  the  road  upon  or  across 
streets,  or  providing  for  the  location  of  the  road. 

4.  Same — sufficiency  of  ordinance  for  construction  in  city — omission 
to  designate  the  precise  route.  A  city  ordinance  granting  permission  to  a 
railroad  company  to  construct  and  operate  a  railroad  within  the  city  limits,  is 
not  void  because  it  fails  to  designate  the  precise  line  upon  which  the  road 
may  be  constructed,  and  omits  to  designate  the  precise  points  at  which  the 
road  may  be  constructed  across  and  upon  the  several  streets  to  be  intersected 
by  it. 

5.  Permission  granted  by  a  city  council  to  a  railroad  company  to  construct 
its  road  across  streets  at  any  points  to  be  selected  by  the  company  within  a 
given  district,  is  not  a  delegation  to  the  company  of  powers  which  can  only 
be  exercised  by  the  council,  as  the  power  to  locate  the  line  of  the  road  is 
given  by  statute  to  the  railroad  company  alone,  and  not  to  the  city  authori- 
ties. The  city  of  Chicago  has  power  to  make  provision  for  the  location  of  a 
railroad  within  its  limits,  but  no  power  to  locate.  That  power  is  in  the  rail- 
road company,  subject  to  such  provisions  for  the  location  as  the  city  council 
may  make. 

6.  Same— power  of  city  council  to  provide  for  the  location,  is  no  limita- 
tion until  exercised.  The  mere  existence  of  a  power  in  a  city  council  ' '  to 
provide  for  the  location,  grade  and  crossings  "  of  railroads  within  the  city, 
and  "to  change  the  location,  grade  and  crossings"  of  railroads,  until  exer- 
cised is  no  limitation  upon  the  power  of  a  railroad  company  to  select  its 
route  and  locate  its  road  within  the  city. 

7.  Same— necessity  of  petition  by  adjacent  owners.  The  clause  in  the 
City  act  that  "the  city  council  shall  have  no  power  to  grant  the  use  of  or  the 
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right  to  lay  down  any  railroad  tracks  in  any  street"  of  the  city,  "  except  upon 
petitions  of  the  owners  of  the  lands  representing  more  than  one-half  of  the 
frontage  of  the  street,  or  so  much  thereof  as  is  sought  to  be  used  for  rail- 
road purposes,"  has  reference  only  to  cases  where  the  city  may  propose  to 
grant  the  privilege  to  a  railroad  company  to  run  along  a  street  for  a  given  dis- 
tance, and  not  to  a  case  where  the  road  merely  crosses  a  street. 

8.  Same — requirement  that  other  companies  shall  be  permitted  to  use  the 
track.  A  provision  in  a  city  ordinance  that  the  permission  to  construct  a  rail- 
road within  the  city  is  upon  condition  that  the  railroad  company  shall  permit 
any  other  railroad  companies,  not  exceeding  two  in  number,  which  have  not 
then  the  right  of  entrance  into  the  city,  to  use  the  main  track  of  the  road 
therein  authorized  to  be  laid,  jointly  with  such  road  so  authorized,  does  not 
render  the  ordinance  invalid,  as  it  confers  upon  the  railroad  company  no 
power  not  given  it  by  law,  nor  does  it  deprive  the  city  of  any  power  whatever. 

9.  Eminent  domain— property  condemned  must  be  necessary.  The 
law  authorizing  the  condemnation  of  private  property  for  railroad  purposes, 
is  limited  to  such  property  as  is  necessary  for  the  purpose  in  question,  and  no 
condemnation  proceedings  can  lawfully  be  had  of  property  not  necessary  for 
the  construction  or  use  of  the  road.  But  this  necessity  need  not  be  made 
certain  before  it  is  lawful  to  proceed  with  the  condemnation. 

10.  Statute — general  Railroad  act  of  1849  is  repealed.  The  provision 
of  the  general  Eailroad  act  of  1849,  prohibiting  railroads  from  entering  cities 
without  municipal  consent,  if  not  repealed  by  implication  by  the  act  of  1872, 
is  wholly  so  by  the  act  of  March  31,  1874. 

Agreed  case  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

The  following  are  the  facts  shown  in  the  record  in  this  case  : 
On  the  4th  of  June,  1879,  the  Chicago  and  Western  Indi- 
ana Eailroad  Company  was  duly  organized  under  the  general 
law  of  this  State  in  force  July  1,  1872,  which  provides  for 
the  incorporation  of  such  corporations,  and  defines  their  pow- 
ers. (Kev.  Stat.  799.)  The  purpose  and  object  of  the  cor- 
poration, as  stated  in  articles  of  association,  was  to  construct 
and  operate  a  railroad,  the  line  of  which  "will  begin  at  a 
point  on  the  boundary  line  between  the  States  of  Illinois  and 
Indiana,  in  the  south-easterly  part  of  Thornton  township, 
Cook  county ;  thence  through  or  near  the  town  of  Dalton  to 
such  terminus  in  the  city  of  Chicago  as  may  be  selected  by 
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said  corporation, — all   such  line   of  railroad  being  in  Cook 
county,  Illinois." 

On  the  15th  of  September,  1879,  the  city  council,  at  the 
request  of  said  corporation,  adopted  an  ordinance,  of  which 
the  following  is  a  copy : 
"Be  it  ordained  by  the  City  Council  of  the  City  of  Chicago  : 

"Section  1.  That  permission  and  authority  be  and  the 
same  is  hereby  given  and  granted  to  the  Chicago  and  Wes- 
tern Indiana  Eailroad  Company  to  lay  down,  maintain  and 
operate  a  railroad,  with  one  or  more  tracks,  and  such  switches, 
sidings  and  turn-outs  as  may  be  necessary,  along  and  upon 
the  following  route  in  the  city  of  Chicago,  to-wit :  Com- 
mencing at  the  southern  boundary  line  of  the  city  of  Chicago, 
at  some  point  within  one  hundred  feet  of  the  west  line  of 
Stewart  avenue,  and  thence  northwardly  over  such  lots,  lands 
and  property  as  the  said  company  now  owns  or  hereafter 
may  acquire,  by  lease,  purchase,  condemnation  or  otherwise, 
parallel  to  said  Stewart  avenue,  to  the  intersection  of  Grove 
street  and  said  Stewart  avenue,  and  thence  over  and  upon 
such  lots,  lands  and  property  as  the  said  company  now  owns 
or  hereafter  may  acquire,  by  lease,  purchase,  condemnation  or 
otherwise,  unto  such  terminus  as  it  may  establish  between  the 
east  bank  of  the  south  branch  of  the  Chicago  river  and  the 
west  side  of  State  street,  and  between  Sixteenth  street  and 
the  south  line  of  Van  Buren  street,  in  said  city. 

"Sec.  2.  The  said  railroad  company  may  cross  any  and  all 
intervening  streets,  alleys  and  railroad  tracks  upon  or  along 
the  line  of  the  said  route,  as  designated  in  the  first  section, 
said  company  to  be  subject  at  all  times  to  the  direction  of  the 
department  of  public  works,  or  other  proper  department  or 
officer  of  said  city,  in  the  construction  of  its  said  tracks,  in 
making  the  crossings  or  connections  with  other  roads,  and 
the  keeping  in  repair  of  so  much  of  said  streets,  alleys  and 
crossings  as  may  be  occupied  by  said  railroad  company  with 
its  tracks,  switches  and  turn-outs. 
8—100  III. 
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"Sec.  3.  The  said  railroad  company  may,  and  it  is  hereby 
authorized  to,  lay  down,  maintain  and  operate  one  or  more 
railroad  tracks,  with  such  turn-outs,  side-tracks  and  switches 
as  it  shall  deem  necessary,  over  and  across  any  land  which 
it  may  acquire  upon  the  line  of  said  route,  by  lease,  purchase, 
condemnation  or  otherwise ;  and  the  said  railroad  company 
may  use  and  operate  the  railroad  tracks  hereby  authorized 
to  be  laid,  with  locomotive  engines  and  cars,  subject  to  all 
ordinances  of  the  city  of  Chicago  applicable  to  railroads 
which  are  now  or  hereafter  may  be  in  force. 

"Sec.  4.  The  permission,  authority  and  privileges  hereby 
granted  are  upon  the  express  condition  that  the  said  railroad 
company. shall  erect  and  maintain  viaducts  over  any  of  its 
said  tracks,  on  any  street  or  streets  of  said  city  which  may 
be  crossed  by  its  said  tracks,  where  and  as  the  said  city 
council  may  from  time  to  time  require,  and  under  the  super- 
vision of  the  department  of  public  works,  or  other  proper 
department  or  officer  of  said  city,  and  erect  and  construct  the 
approaches  to  all  such  viaducts,  with  proper  areas  on  either 
side  of  such  approaches :  Provided,  however,  that  where  any 
such  viaduct  can  not  be  built  at  any  such  street  crossing 
without  the  same  be  built  over  the  track  or  tracks  of  some 
other  railroad  company  or  companies,  then  the  said  Chicago 
and  Western  Indiana  Eailroad  Company  shall  only  be  obliged 
to  join  with  such  other  last  mentioned  railroad  company  or 
companies  in  the  construction  and  maintenance  of  such 
viaduct,  and  to  pay  their  fair  proportion  of  such  viaduct  or 
viaducts ;  and  if  such  other  railroad  company  or  companies 
shall  not  join  in  the  erection  of  any  such  viaduct,  then,  when 
the  proportion  of  such  other  company  or  companies  shall  be 
otherwise  provided,  the  said  Chicago  and  Western  Indiana 
Eailroad  Company  shall  pay  its  fair  proportion  of  the  cost  of 
any  such  viaduct. 

"Sec.  5.  The  said  railroad  company  shall  be  subject 
to  all  general  laws  and  ordinances  of  the  city  of  Chicago  in 
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relation  to  railroads,  which  are  now  or  may  hereafter" be  in 
force. 

"Sec.  6.  The  permission  and  authority  hereby  granted 
are  upon  the  further  express  condition,  that  the  said  railroad 
company  shall  and  will  forever  indemnify  and  save  harmless 
the  city  of  Chicago  against  and  from  any  and  all  damages, 
judgments,  decrees  and  costs  and  expenses  of  the  same  which 
it  may  suffer,  or  which  may  be  recovered  or  obtained  against 
said  city,  for  or  by  reason  of  the  granting  of  such  privileges 
and  authority,  or  for  or  by  reason  of,  or  growing  out  of  or 
resulting  from,  the  passage  of  the  ordinance,  or  any  matter  or 
thing  connected  therewith,  or  with  the  exercise  by  said  com- 
pany of  the  privileges  hereby  granted,  or  from  any  act  or  acts 
of  the  said  company  under  or  by  virtue  of  the  provisions  of 
this  ordinance. 

"Sec.  7.  The  permission  and  authority  herein  granted  are 
upon  the  further  express  condition,  to-wit :  That  said  rail- 
way company  shall  permit  any  corporation,  person  or  persons, 
duly  authorized  by  ordinance  of  said  city,  to  construct  side- 
tracks to  intersect  any  track  or  tracks  of  said  railroad 
company  within  the  limits  of  said  city,  for  the  purpose  of  con- 
veying property  to  and  from  such  railroad  to  any  warehouse, 
lumber  yard,  coal  yard,  or  any  manufactory  situated  within 
one  thousand  feet  of  said  railroad;  and  upon  reasonable 
compensation  being  made  therefor,  shall,  at  all  times,  permit 
the  owners  or  lessees  of  any  such  side-track,  or  the  consignees 
of  any  property,  to  take  the  cars  containing  such  property  to 
him  or  them  consigned,  to  any  such  warehouse,  lumber  yard, 
coal  yard  or  manufactory,  situated  upon  any  such  side  track : 
Provided,  however,  that  any  cars  so  taken  shall  be  returned 
without  any  unnecessary  delay,  and  that  any  such  owner, 
lessee  or  person  conducting  or  carrying  on  any  such  ware- 
house, lumber  yard,  coal  yard  or  manufactory,  shall  be 
entitled  to  have  any  property  taken  from  any  such  warehouse, 
lumber  yard,  coal  yard  or  manufactory,  over  any  such  side- 
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track,  to  and  upon  the  tracks  of  said  railroad,  under  the 
directions  and  regulations,  to  said  railroad  company,  without 
unreasonable  delay:  And  provided  further,  that  the  privileges 
authorized  herein  are  granted  upon  the  express  condition 
that  the  Chicago  and  Western  Indiana  Eailroad  Company 
shall  permit  any  other  railroad  companies,  not  exceeding  two 
in  number,  which  have  not  at  present  any  right  of  entrance 
into  the  city  of  Chicago  under  any  existing  ordinance,  to  use 
the  said  main  railroad  tracks  herein  authorized  to  be  laid 
jointly  with  the  said  Chicago  and  Western  Indiana  Eailroad 
Company,  upon  such  fair  and  equitable  terms  as  may  be 
agreed  upon  by  said  companies ;  and  in  event  that  said 
companies  can  not  agree  upon  such  terms,  the  same  shall  be 
settled  by  three  disinterested  persons,  one  to  be  selected  by 
said  Chicago  and  Western  Indiana  Eailroad  Company,  one  to 
be  named  by  such  other  company  as  may  desire  to  use  said 
tracks,  and  the  third  by  said  two  persons,  and  the  terms  and 
conditions  which  shall  be  fixed  and  determined  by  said  per- 
sons, or  a  majority  of  them,  shall  be  the  terms  and  condi- 
tions upon  which  said  companies,  respectively,  shall  use  and 
occupy  said  tracks ;  and  upon  the  further  express  conditions 
that  said  Chicago  and  Western  Indiana  Eailroad  Company, 
and  any  other  railroad  company  or  companies  that  shall 
construct  or  operate  said  railroad  under  this  ordinance,  or 
under  lease  from  or  contract  with  the  said  Chicago  and 
Western  Indiana  Eailroad  Company,  shall  be  held  jointly 
bound  to  pay  all  legal  damages  that  may  accrue  to  the 
owners  of  property  by  reason  of  the  construction  or  operation 
of  said  railroad  under  the  ordinance. 

"Sec.  8.  The  privilege  and  authority  hereby  granted  are 
so  granted  upon  the  further  express  condition  that  the  tracks 
authorized  by  this  ordinance  shall  be  laid  down  and  con- 
structed within  one  year  from  the  passage  of  this  ordinance ; 
and  if  not  so  constructed  and  in  operation,  all  the  rights  and 
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privileges  granted  by  this  ordinance  to  such  company  shall 
cease,  and  be  null  and  void. 

"Sec.  9.  This  ordinance  shall  be  in  force  from  and  after 
its  passage." 

This  ordinance  was  passed  without  any  previous  petition 
by  the  owners  of  property  fronting  upon  any  of  the  streets  or 
alleys  intersected  or  to  be  intersected  by  the  line  of  said 
railroad,  asking  that  the  consent  of  the  city  should  be  given 
to  the  railroad  company  to  lay  down  its  tracks  over  or  across 
any  of  such  streets  or  alleys. 

Before  the  adoption  of  this  ordinance,  the  railroad  company 
had  located  and  surveyed  its  line  from  the  point  on  the  State 
line  to  a  point  on  the  south  boundary  of  the  city  of  Chicago, 
and  had  selected  a  contemplated  line  in  the  city,  within  the 
bounds  named  in  the  ordinance,  and  had  purchased  large 
amounts  of  lots  and  lands  on  and  near  its  proposed  line.  After 
the  passage  of  the  ordinance,  and  before  the  filing  of  the  bill 
in  this  case,  the  railroad  company  had  fixed  its  northern 
terminus  on  the  south  side  of  Van  Buren  street,  between  State 
street  and  Dearborn,  and  had  surveyed  and  located  its  main 
line  from  the  south  boundary  of  the  city  of  Chicago, 
running  northward,  immediately  west  of  and  adjoining  the 
western  line  of  Stewart  avenue,  a  distance  of  about  two  and 
one-half  miles,  to  the  intersection  of  Grove  street,  and  there 
crossing  Stewart  avenue  and  Grove  street  diagonally  in  a 
more  easterly  direction,  and  thence  in  a  north-easterly  direc- 
tion between  Grove  street  and  the  south  branch  of  the  Chicago 
river,  crossing  Eighteenth  street  and  Sixteenth  street,  and 
intersecting  Clark  street  near  the  crossing  of  the  Chicago, 
Burlington  and  Quincy  railroad,  and  Dearborn  street  at  the 
intersection  of  that  street  and  Fifteenth  street,  thence  nearly 
due  north  to  Twelfth  street ;  and  before  the  filing  of  the  bill 
this  railroad  company  had  acquired  title  (chiefly  by  purchase) 
to  all  the  private  property  on  which  its  main  tracks  are 
located,  from  the   south  boundary  of  the  city  northward  to 
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Grove  street,  embracing  a  strip  of  such  property  lying  next 
west  of  Stewart  avenue,  for  the  whole  of  that  distance,  at  least 
forty-eight  feet  wide  in  every  part  thereof,  and  in  other  parts 
wider ;  and  had  acquired  title  to  large  portions  of  property 
along  its  line  between  Stewart  avenue  and  Twelfth  street ; 
and  had  become  the  owner  of  the  lots  adjoining  the  streets 
on  both  sides  thereof,  at  every  point  where  such  line  intersects 
a  street,  in  its  whole  course,  from  the  south  boundary  of  the 
city  to  the  south  side  of  Twelfth  street,  on  its  line.  In  addi- 
tion, the  corporation  had  bought  large  amounts  of  real  estate 
north  of  Twelfth  street  and  south  of  Van  Buren  street,  on  or 
near  the  route  of  its  proposed  line,  to  its  northern  terminus,  on 
the  south  side  of  Van  Buren  street  and  between  Dearborn 
and  State  streets. 

This  corporation  had  also  constructed  its  road  from  the 
south  boundary  of  the  city  to  the  intersection  of  Archer 
avenue,  and  had  there  established  a  passenger  station, 
and  had  constructed  on  its  own  land,  and  adjoining  its 
tracks,  at  a  point  next  south  of  Thirty-third  street,  an 
engine  house,  turn-table  and  repair  shop,  and  constructed 
a  yard,  with  side-tracks  and  switches,  and  had  constructed 
a  considerable  portion  of  its  track  as  far  north  as  Twelfth 
street,  and  near  Twelfth  street  had  built  a  large  and 
expensive  freight  depot,  and  for  a  time  had  had  its  road  in 
actual  operation  as  far  north  as  Archer  avenue,  running  four 
trains  daily  thereon,  carrying  passengers,  freight  and  the 
United  States  mail ;  and  in  all  this  had  expended,  before  the 
filing  of  this  bill,  more  than  One  million  of  dollars  within  the 
city  of  Chicago. 

The  Chicago  and  Western  Indiana  Eailroad  Company,  before 
the  filing  of  the  bill,  had  made  with  the  Chicago  and  Eastern 
Illinois  Eailroad  Company  a  contract  of  perpetual  lease  and 
user  of  its  track,  from  the  point  of  junction  of  the  two  rail- 
roads, at  a  point  about  twenty  miles  south  of  Chicago,  to  and 
into  the  city  of  Chicago ;   and  that  company  was,  before  the 
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bill  was  filed,  running  daily  trains  on  the  line  as  far  north  as 
Archer  avenue,  and  had  made  arrangements  to  run  its  freight 
trains  to  the  depot  on  Twelfth  street,  and  its  passenger  trains  to 
the  proposed  terminus  on  Van  Buren  street,  as  soon  as  the  road 
can  be  put  in  readiness  for  that  purpose. 

One  of  the  appellees  (Dunbar)  owns  a  lot  on  Thirty-seventh 
street,  about  twenty-four  feet  wide  and  perhaps  one  hundred 
and  fifty  feet  long,  lying  adjoining  and  next  west  of  the 
ground  on  which  the  railroad  track  is  built,  and  about  two 
blocks  north  of  the  south  boundary  of  the  city.  The  other 
appellee  (Valentine)  owns  a  lot  of  about  the  same  size,  lying 
just  south  of  Thirty-eighth  street,  and  from  seventy-five  to 
one  hundred  feet  from  and  west  of  the  line  of  the  railroad 
track,  and  about  one  block  from  the  south  boundary  of  the 
city. 

This  is  a  bill  by  complainants,  Dunbar  and  Valentine, 
charging  that  the  Chicago  and  Western  Indiana  Eailroad  Com- 
pany have  begun  proceedings  in  the  county  court  of  Cook 
county,  under  the  eminent  domain  laws,  to  condemn  the  lot  of 
Dunbar  for  the  use  of  the  railroad  company,  and  that  the  opera- 
tion of  the  railroad  in  the  vicinity  of  Valentine's  lot  will  damage 
the  use  and  value  thereof  by  the  casting  of  smoke,  ashes  and 
cinders  upon  it  from  passing  engines,  and  by  the  noise  of 
engines  and  trains,  and  will  obstruct  the  free  passage  to  and 
from  the  front  of  his  lot  on  Thirty- eighth  street ;  and  they 
join  in  asking  an  injunction  to  restrain  the  said  railroad 
company  from  proceeding  farther  in  the  construction  of  its 
road,  and  restraining  both  railroad  companies  from  operating 
the  same,  and  forbidding  the  first  railroad  company  to  move 
farther  in  the  proceeding  in  condemnation  of  the  property  of 
Dunbar. 

The  Superior  Court  of  Cook  county  heard  the  case  upon  bill 
and  answer,  and,  contrary  to  his  view  of  the  law,  as  expressed 
at  the  time  by  the  then  presiding  judge,  entered  a  decree  pro 
forma,  that  said  ordinance  is  illegal  and  void  upon  its  face ; 
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that  said  ordinance  is  also  illegal  and  void  because  no  petition 
of  property  owners  was  filed  prior  to  its  passage ;  that  the 
passage  of  a  valid  ordinance  locating  the  precise  route  of  the 
railroad,  and  consenting  to  the  crossing  of  the  streets  and 
alleys  upon  such  route,  is  a  condition  precedent  to  the  exercise 
by  the  railroad  company  of  the  power  of  eminent  domain  to 
acquire  private  property  within  the  city ;  that  in  the  absence 
of  such  an  ordinance,  a  court  of  chancery  has  the  power  to 
enjoin  the  prosecution  of  condemnation  proceedings  ;  that  the 
actual  location  and  construction  of  the  railroad  within  the 
city  of  Chicago,  under  the  ordinance  in  question  and  under 
the  circumstances  detailed  in  the  answers,  is  not  a  valid  loca- 
tion of  said  line  of  railroad ;  that  the  complainant  has  the 
right  to  relief  in  a  court  of  equity  against  the  acts  of  the 
defendant  complained  of  in  the  bill ;  and  in  pursuance  of  the 
said  decision,  the  court  ordered,  adjudged  and  decreed  that  the 
injunction  theretofore  granted,  prohibiting  the  Chicago  and 
Western  Indiana  Eailroad  Company  from  proceeding  to  finish 
and  operate  its  railroad  within  the  city  of  Chicago,  and  from 
proceeding  further  in  the  proceedings  begun  for  the  condem- 
nation of  the  land  of  Dunbar,  should  be  made  perpetual. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Mr.  Henry 
Crawford,  for  the  railway  company,  after  stating  the  facts 
and  questions  in  the  case,  made  the  following  among  various 
other  points : 

The  nature  of  the  corporate  power  to  locate  or  select  the 
route  of  a  railroad  has  been  frequently  under  discussion  in 
this  and  other  courts,  and  with  entire  unanimity  the  deci- 
sions announce  the  doctrine  that  such  discretion,  when  ex- 
pressly delegated  by  the  General  Assembly,  and  not  wantonly 
exercised,  is  conclusive,  and  not  subject  to  review;  citing 
Park's  Appeal,  64  Pa.  St.  141 ;  Boston  and  Providence  Rail- 
road Co.  v.  Midland  Railroad  Co.  1  Gray,  364 ;  Spring  v. 
Connecticut  Rive*-  Railroad  Co.  4  Cush.  69 ;  South  River  Rail- 
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road  Co.  v.  Stoddard,  6  Minn.  150;  N.  Y.  and  H.  Railroad 
Co.  v.  Kip,  46  N.  Y.  553 ;  Stock  and  Dar.  R.  C.  v.  Brown, 
9  Hoff.  L.  255 ;  Illinois  Central  Railroad  v.  Rucker,  14  111. 
153;  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Wilson, 
17  id.  123 ;  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v. 
Joliet,  79  id.  35 ;  Same  v.  Town  of  Lake,  71  id.  337;  Dunham 
v.  Hyde  Park,  75  id.  374 ;  Boston  v.  Walhen,  60  id.  138 ;  St. 
Louis,  J.  and  C.  Railroad  Co.  v.  Mather,  71  id.  592 ;  Marsh 
v.  F.  P.  and  N.  W.  Railroad  Co.  64  id.  461. 

The  power  to  construct  a  railway  across,  along,  or  upon 
the  streets  of  a  city,  is  subject  to  but  two  restrictions  by  the 
general  Railroad  act : 

First — "The  corporation  shall  restore  the  street  thus  inter- 
sected to  its  former  state,  or  to  such  a  state  as  not  unneces- 
sarily to  leave  impaired  its  usefulness,  and  keep  such  crossing 
in  repair. " 

Second — "The  assent  of  the  corporation  of  such  city,  town, 
or  village. " 

The  first  is  a  condition  subsequent,  and  the  latter  a  con- 
dition precedent,  to  the  exercise  of  the  power  to  lay  tracks, 
either  across  or  lengthwise  upon  the  street ;  but  the  manner 
in  which  this  municipal  assent  is  to  be  expressed  is  not  desig- 
nated in  this  nor  in  the  City  act. 

It  is  clear  that  the  proviso  in  the  5th  item  of  section  19 
has  exclusive  reference  to  the  assent  of  the  city  as  the  owner 
of  the  streets,  and  not  to  any  act  done  in  its  legislative 
capacity ;  citing  Moses  v.  Pittsburg,  Ft.  Wayne,  etc.  Railroad 
Co.  21  111.  522 ;  C.  C.  R.  W.  Co.  v.  The  People,  73  id.  533 ; 
W.  D.  Ry.  Co.  v.  Met.  By.  Co.  87  id.  317 ;  The  People  v.  Gas 
Light  Co.  38  Mich.  154. 

That  a  grant  of  the  right  of  way  over  private  property  may 
be  lawfully  made  before  the  road  is  located,  and  without 
specifying  the  exact  route,  has  been  repeatedly  adjudged ; 
citing  Morris  v.  Illinois,  Bloomington  and  Western  Railway  Co. 
76  111.  522 ;  Ross  v.  Chicago,  Burlington  and  Quincy  Railroad 


122  C.  &  W.  I.  K.  E.  Co.  et  al.  v.  Dunbar  et  al.       [Sept. 

Brief  for  the  Appellees. 

Co.  77  id.  135;  Conwell  v.  Railroad  Co.  81  id.  234;  Munkers 
v.  Kansas  City,  etc.  Railroad  Co.  60  Mo.  338 ;  Leavenworth 
Railroad  Co.  v.  United  States,  2  Otto,  741. 

An  ordinance  should  receive  a  reasonable  construction,  so 
as  to  make  the  same  valid,  if  it  can  be  done.  1  Dillon  on 
Mun.  Corp.  sec.  353 ;  Whitlock  v.  West,  26  Conn.  409. 

Where  a  discretionary  power  is  conferred  upon  a  municipal 
corporation,  it  follows  that  the  judicial  department  can  not 
annul  the  act  done  in  the  discretion  of  the  body,  nor  substi- 
tute its  own.  1  Dill.  sec.  59 ;  Mayor  v.  B.  and  0.  Railroad, 
21  Md.  92 ;  Com.  v.  Morristown,  18  N.  J.  (Eq.)  305 ;  McCul- 
lough  v.  Maryland,  4  Wheat.  316 ;  Covington  v.  East  St. 
Louis,  78  111.  552  ;  Chicago  Packing  Co.  v.  Chicago,  88  id.  225  ; 
North  Cent.  Railroad  v.  Baltimore,  21  Md.  104. 

Many  city  ordinances  providing  no  location,  except  by  giv- 
ing choice  within  a  reasonable  area,  have  been  sustained  by 
this  court.  Illinois  Central  Railroad  v.  Rucker,  14  111.  353 ; 
Moses  v.  Pittsburg,  Ft.  Wayne  and  Chicago  Railroad,  21  id. 
516 ;  Murphy  v.  Chicago,  29  id.  279 ;  Evans  v.  Chicago,  24  id. 
52 ;  Stetson  v.  C.  and  E.  Railroad  Co.  75  id.  74 ;  Indianapolis, 
Bloomington  and  Western  Railroad  v.  Hartley,  67  id.  441 ; 
Patterson  v.  C,  D.  and  V.  Railroad,  75  id.  590. 

It  has  been  the  universal  method  adopted  in  other  States 
not  to  make  any  precise  location  of  the  route  within  cities, 
but  leave  the  discretion  to  select  the  actual  line  to  the  com- 
pany. Tate  v.  Ohio  and  Mississip>pi  Railroad  Co.  7  Ind.  479 ; 
I.  and  C.  Railroad  Co.  v.  Laivrenceburg ,  37  id.  489  ;  Milburn 
v.  C.  R.  R.  12  Iowa,  246 ;  Slatten  v.  Des  Moines,  29  id.  148 ; 
Mercer  v.  Pittsburg,  Ft.  Wayne  and  Chicago  Railroad,  36  Pa. 
St.  99 ;  Pacific  Railroad  v.  Leavenworth,  1  Dill.  393. 

Mr.  Albert  H.  Veeder,  and  Messrs.  Dent  &  Black,  for 
Dunbar  and  others,  after  stating  the  case  and  questions  pre- 
sented by  the  agreed  statement  of  facts,  made  the  following 
among  other  points  in  their  printed  argument : 
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That  no  railroad  company  organized  under  the  general 
Kailroad  act  of  1872  can  have  any  authority  or  operate  a 
road  within  the  confines  of  a  city  organized  under  the  act  of 
1872,  until  that  city  has  legally  provided  for  the  location  of 
that  road  within  its  limits,  which  provision  can  only  be  evi- 
denced by  some  formal  legislative  enactment,  passed  by  the 
city  council,  under  the  power  and  duty  devolved  upon  it  by 
paragraph  25  of  section  62  of  the  general  City  act.  (Hurd's 
Stat.  1877,  p.  210.)  And  that  no  railroad  corporation  stand- 
ing within  a  city  as  a  mere  unlawful  intruder,  without  the 
legal  power  or  right  to  construct  its  road  within  the  city,  can 
lawfully  invoke  the  provisions  of  the  Eminent  Domain  act 
for  the  condemnation  and  taking  of  private  property. 

It  is  necessary  to  constitute  a  valid  ordinance  in  such  a 
case,  first,  that  it  should  definitely  locate  the  route  of  the 
proposed  road,  and  that  any  delegation  of  the  power  to  locate 
such  route  to  the  company  itself  was  an  unauthorized  dele- 
gation of  power,  and  an  abandonment  of  the  duty  devolving 
upon  the  common  council,  vitiating  the  ordinance ;  and, 
second,  that  as  a  condition  precedent  to  the  passage  of  any 
such  ordinance,  when  it  appeared  on  the  face  of  the  ordinance 
that  various  streets  of  the  city,  or  parts  of  such  streets,  would 
have  to  be  used  in  the  construction  of  the  proposed  road, 
there  should  be  a  petition  of  the  property  owners,  in  pursu- 
ance of  paragraph  90  of  section  62  of  the  general  City  act. 

The  provisions  of  section  7  of  the  ordinance  are  illegal,  and 
render  the  ordinance  invalid.  By  it  there  is  a  grant,  by 
necessary  implication,  not  only  to  the  railroad  company  in 
question,  but  to  any  other  railroad  company  or  companies 
with  which  it  might  make  arrangements  to  construct  and 
operate  the  road.  It  casts  the  obligation  on  the  Chicago  and 
Western  Indiana  Eailroad  Company  to  allow  at  least  two 
other  roads  to  use  its  tracks,  with  no  limitation  upon  that 
company  to  restrain  it  from  allowing  the  use  of  its  tracks, 
not  by  two  only,  but  by  ten  or  a  hundred  companies.     This 
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ordinance  therefore  embodied  a  grant  that  may  be  almost 
indefinitely  extended.  Is  not  this  a  plain  violation  of  the 
trust  committed  to  the  city  council  ? 

It  will  be  observed  that  this  ordinance,  by  section  7,  reserves 
no  control  to  the  city  council.  If  the  ordinance  is  valid,  any 
number  of  such  corporations  may  enter  the  city  in  defiance  of 
the  council  and  the  entire  power  of  the  city. 

Mr.  Charles  H.  Morse,  also  for  Dunbar  and  others,  among 
others  made  the  following  points : 

The  power  of  eminent  domain  must  and  does  have  its  ori- 
gin alone  in  the  public  necessity,  and  the  measure  of  that 
necessity  must  be  and  is  the  measure  of  the  power.  Citing 
many  acts  of  the  legislature. 

In  every  case  in  which  a  railway  company  formed  under 
the  general  act  of  March  1,  1872,  sues  for  the  condemnation 
of  any  particular  piece  of  land,  the  question  whether  such 
land  is  necessary  or  not  for  the  construction  and  operation 
of  the  railway  and  its  necessary  accommodations,  is  a  ques- 
tion for  the  courts  to  determine.  Reed  v.  Louisville  Bridge 
Co.  8  Bush,  69 ;  Hill  v.  Western  Vermont  Ry.  Co.  32  Vt.  68. 

No  land  whatever  can  be  condemned  for  the  construction 
and  use  of  any  railroad,  or  its  necessary  accommodations, 
until  the  line  of  route  over  which  such  railway  is  to  be  con- 
structed has  been  first  located  by  some  one  invested  with  the 
authority  of  law  for  that  purpose,  nor  until  the  width  of 
such  route,  and  the  space  to  be  occupied  by  such  road,  has 
been  definitely  fixed  by  some  one  lawfully  authorized  to  per- 
form that  office.  Darlington  v.  United  States,  82  Pa.  St. 
decided  in  1876;  O'Hara  v.  Pennsylvania  R.  R.  Co.  1  Casey, 
448 ;  Neal  v.  Pittsburg  and  Connellsville  R.  R.  Co.  4  id.  19. 

With  whom  have  the  laws  of  Illinois  lodged  the  power  to 
locate  the  route,  etc.,  of  the  Chicago  and  Western  Indiana 
Eailroad  Company,  or  any  other  steam  railway  company 
formed  under  our  general  Eailroad  act,  within  the  city  of  Chi- 
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cago  ?  We  answer,  unhesitatingly  and  emphatically,  with  the 
city  council  of  Chicago,  and  with  that  hody  alone.  (General 
Railroad  act  in  force  March  1,  1872,  and  the  act  for  the 
incorporation  of  cities,  etc.,  approved  April  10,  1872.) 

Messrs.  Leaming  &  Thompson,  on  the  same  side : 
The  city  council  had  no  jurisdiction  to  pass  the  ordinance 
in  question,  for  want  of  a  petition  of  the  property  holders 
interested  in  the  location  of  the  road.  State  v.  Council  of 
Elizabeth,  30  N.  J.  (1  Vroom,)  176 ;  Dillon  on  Mun.  Corp. 
sec.  639 ;  Swift  v.  Williamsburg,  24  Barb.  427 ;  Litchfield  v. 
Vernon,  41  N.  Y.  123;  Holland  v.  Baltimore,  11  Md.  186. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

The  decree  in  this  case  is  clearly  erroneous.  Under  the 
present  laws  of  Illinois  a  railroad  company  organized  under 
the  general  law  of  March  1,  1872,  has  express  authority  to 
select  its  own  route,  to  lay  out  its  road,  and  to  construct  the 
same.  This  power  necessarily  includes  the  power  of  fixing 
the  terminal  points  of  the  proposed  road.  (Rev.  Stat.  1874, 
p.  803,  sec.  20.)  This  is  made  exceedingly  clear  when  we 
read  section  29  of  that  statute,  wherein  old  companies  (orga- 
nized under  the  act  of  1849,  but  whose  terminal  points  had 
not  been  fixed  by  the  General  Assembly,)  are  authorized,  if 
they  adopt  this  act,  to  proceed  thereunder  and  have  all  the 
benefits  thereof.  And  it  is  declared  that  "the  fixing  of  the 
termini  by  any  such  corporation  shall  have  the  same  effect 
as  if  fixed  by  the  General  Assembly."  This  necessarily 
implies  that  the  benefits  of  this  act  carry  with  them  the  power 
to  fix  terminal  points. 

The  power  thus  given  is,  however,  subject  to  a  limitation 
found  in  the  fifth  clause  of  section  20  of  the  act,  wherein  it 
is  declared  nothing  in  this  act  shall  authorize  "the  construction 
of  any  railroad  upon  or  across  any  street  in  any  city  *    *    * 
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without  the  assent  of  the  corporation  of  such  city. "  This  is 
the  only  limitation  upon  the  powers  of  the  railroad  company, 
in  -  this  regard,  found  in  the  Railroad  act.  If  there  be  no 
other  limitation  of  this  power  by  other  statutes,  it  is  obvious 
such  a  railroad  company  may,  as  a  general  rule,  select  its  own 
route,  fix  its  terminal  points  and  lay  out  its  road,  and  acquire 
the  right  of  way  and  other  property  necessary  for  the  con- 
struction of  its  road  on  any  and  every  part  of  its  line, 
whether  within  the  city  limits  or  without  them,  according  to 
its  own  discretion,  for  this  limitation,  by  its  terms,  is  confined 
to  the  construction  of  the  railroad  upon  or  across  streets.  The 
line  selected  may,  without  the  assent  of  the  city,  cross  streets,  and 
the  company  may,  without  such  assent  and  without  violating 
this  limitation,  acquire  the  right  of  way  and  construct  its  road 
in  such  cases  on  every  part  of  such  line,  except  the  parts  to  be 
constructed  upon  or  across  streets.  That  part  of  the  con- 
struction, and  that  alone,  is,  by  this  limitation,  forbidden  to 
be  done  without  the  assent  of  the  city. 

But  it  is  suggested,  that  the  mere  existence  of  the  power  pos- 
sessed by  the  city  council  of  Chicago  "to  provide  for  the  loca- 
tion, grade  and  crossings"  of  railroads  within  the  city,  and  "to 
change  the  location,  grade  and  crossings"  of  railroads,  is  a 
further  limitation  upon  such  power  of  the  railroad  company. 
It  is  not  perceived  how  this  can  be  so.  Congress  has  power 
"to  provide  for  organizing,  arming  and  disciplining  the 
militia, "  but  in  the  absence  of  any  law  of  Congress  on  that 
subject,  State  laws  may  be  passed  on  that  subject.  The  city 
possesses  the  power  to  act  on  this  subject,  but  the  mere  exist- 
ence of  the  power  can  have  no  effect  unless  it  is  exercised 
by  the  city.  The  city  council  has  the  power,  by  law,  to  regu- 
late and  control  the  use  of  landing  places,  wharfs,  docks  and 
levees  ;  also,  the  anchorage,  moorage  and  landing  of  all  water 
craft  and  their  cargoes  within  the  city,  and  to  make  regula- 
tions in  regard  to  the  use  of  harbors ;  but  it  is  not  conceived 
that  the  mere  possession  of  such  powers  by  the  city  council, 
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in  the  absence  of  the  exercise  of  the  same,  renders  it  unlaw- 
ful for  any  one  to  use  landing  places,  wharfs,  docks  or  levees 
within  the  city,  or  makes  it  unlawful  to  use  the  harbor, 
anchor  or  moor  vessels  therein,  or  to  land  water  craft  or 
their  cargoes.  All  these  things  may  be  done  lawfully,  so 
long  as  there  is  no  ordinance  forbidding  the  same.  The  city 
council  also  possesses  the  power  "to  direct  the  location"  of 
packing  houses,  and  breweries,  and  livery  stables,  and  black- 
smith shops ;  but  it  is  not  conceived  that  the  mere  existence 
of  the  power,  so  long  as  it  is  not  exercised,  renders  it  unlaw- 
ful to  erect  and  construct  within  the  limits  of  the  city  such 
establishments.  The  power  to  interfere  by  such  regulations 
and  provisions,  does  not  of  itself  constitute  an  interference. 
The  statute  has  nowhere  said,  either  expressly  or  by  impli- 
cation, that  no  livery  stable  or  blacksmith  shop  shall  be 
built  in  the  city  until  the  city  council  has  exercised  its  power 
to  direct  the  location  thereof;  nor  has  the  statute,  either 
expressly  or  by  implication,  said  that  no  railroad  shall  be 
located  or  constructed  within  the  city  limits  until  the  city 
council  has  exercised  its  power  to  provide  for  the  location 
thereof.  Let  it  be  observed,  the  city  council  has  no  power 
(strictly  speaking)  to  locate  a  railroad.  That  power  is  con- 
ferred upon  the  railroad  company.  The  power  of  the  city  is 
to  provide  for  the  location  of  the  railroad  by  the  railroad 
company,  for  by  law  no  one  other  than  the  railroad  company 
has  the  power  of  location.  That  power  is  conferred  on  the 
railroad  company  alone,  and  not  upon  the  city ;  but  it  must  be 
exercised  by  the  railroad  company  subject  to  such  provision, 
if  any,  as  the  city  council  may  lawfully  make.  The  railroad 
company  may,  subject  to  such  power  in  cities  and  villages, 
exercise  by  law  all  the  powers  granted  by  the  Eailroad  act, 
and  the  only  condition  precedent  found  in  the  laws  as  they 
now  stand,  is,  that  the  assent  of  the  corporation  of  the  city 
must  be  obtained  before  it  may  lawfully  construct  its  road 
upon  or  across  a  public  street  in  a  city. 
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This  has  not  always  been  the  law  in  this  State.  By  the 
general  law  of  1849  for  the  incorporation  of  railroad  com- 
panies, such  companies  had  not  the  power  to  effectively  locate 
their  line  and  fix  their  terminal  points,  or  exercise  the  power 
of  eminent  domain,  until  the  proposed  route  and  termini 
were  approved  by  the  General  Assembly.  And  it  was  pro- 
vided in  that  statute,  that  nothing  in  that  act  should  authorize 
the  company  to  make  "a  location  of  their  track  within  any 
city  without  the  consent  of  the  common  council  of  such  city. " 
So  long  as  that  statute  was  in  force,  it  would  seem  that 
such  company  could  not  lawfully  locate  any  part  of  their  line 
or  construct  the  same  within  any  city,  or  proceed  to  condemn 
private  property  for  corporate  purposes  within  any  city,  until 
the  consent  of  the  common  council  was  first  obtained.  But 
this  section  of  the  act  of  1849  is  expressly  repealed  by  the 
act  of  March  1,  1872,  and  in  lieu  of  it  we  have  the  provision 
that  such  company  shall  not  construct  its  "railroad  upon  or 
across  any  street  in  any  city"  without  the  assent  of  the 
city.  There  is  no  longer  any  prohibition  (by  statute)  against 
locating  the  route  in  any  part  of  the  city.  The  prohibition  is 
now  confined  to  the  use  of  streets,  and  all  other  parts  of  the 
city  become  open  to  the  operations  of  the  railroad  company, 
until  some  provision  limiting  the  same  is  made  by  the  city 
council.  There  is  no  longer  any  prohibition  against  the 
location  of  the  line,  even  across  or  upon  streets.  The  present 
prohibition  of  the  statute  relates  alone  to  the  construction  of 
the  road  upon  or  across  streets.  It  is  not  for  the  courts  to 
judge  whether  changes  in  the  law,  made  by  the  General 
Assembly,  are  wise  or  unwise,  beneficial  or  otherwise.  It  is 
enough  that  the  law  is  changed.  The  act  of  1872  in  this 
regard  differs  from  the  act  of  1849,  not  only  in  the  form  of 
its  words,  but  in  their  scope  and  meaning.  We  are  not  at 
liberty  to  disregard  a  plain  change  in  the  law. 

The  law  authorizing  the  condemnation  of  private  property 
for  railroad  purposes  is  limited  to  such  property  as  is  neces- 
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sary  for  the  purpose  in  question,  and  no  condemnation  pro- 
ceedings can  lawfully  be  had  of  property  not  necessary  for 
the  construction  or  use  of  the  railroad;  and  it  is  most 
strenuously  insisted  that  this  necessity  must  be  made  certain 
before  it  is  lawful  to  proceed  with  condemnation,  and  that  it 
can  not  be  made  to  appear  that  private  property  within  a 
city  will  certainly  be  needed  for  the  construction  and  use  of 
the  railroad  company,  until  the  consent  of  the  corporation  of 
the  city  has  been  lawfully  obtained  for  the  crossing  of  the 
streets,  and  that  for  that  reason  the  passage  of  a  valid  ordi- 
nance in  this  regard  is  an  essential  condition  precedent  to 
the  exercise  of  the  power  of  condemning  private  property 
within  the  city  by  the  railroad  company.  The  law  in  no  way 
provides  the  order  in  which  the  railroad  company  shall 
proceed  in  acquiring  its  right  of  way.  The  law  does  provide 
the  mode  in  which  this  right  of  way  may  be  acquired.  Pri- 
vate property  may  be  acquired  by  purchase  or  condemnation. 
(Sees.  18-20  of  the  Kailroad  act.)  Land  along  highways, 
plank  roads,  turnpikes  and  canals  can  be  obtained  "by  the 
consent  of  the  lawful  authorities  having  control  or  jurisdic- 
tion of  the  same,  or  by  condemnation. "  (Sec.  20.)  And  the 
right  of  way  for  crossing  or  uniting  with  other  railways  may 
be  acquired  as  provided  in  section  20,  and  the  right  of  way 
upon  or  across  streets  in  cities,  incorporated  towns  or  vil- 
lages may  be  acquired  by  the  assent  of  the  corporation  of 
such  city,  town  or  village.  The  law  has  provided  one  mode 
of  acquiring  the  right  of  way  across  private  property,  and 
another  mode  of  acquiring  the  right  of  way  across  streets,  but 
the  law  has  in  no  way  provided  the  order  in  which  the  rail- 
road company  shall  proceed  in  acquiring  its  right  of  way. 

If  the  position  of  counsel  in  this  regard  be  sound,  it  is  dif- 
ficult to  perceive  how  a  railroad  company  could  ever  proceed 
to  condemn  property  on  any  part  of  its  line.  It  must  begin 
somewhere.  And  in  the  first  proceedings  to  condemn,  no 
matter  on  what  part  of  the  line,  it  might  as  well  be  urged 
9—100  III. 
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by  the  owner  of  the  property  proposed  to  be  taken  in  such 
case,  that  it  did  not  appear  that  his  property  was  necessary 
for  the  corporate  purposes  until  the  railroad  company  should 
have  acquired  the  right  of  way  on  all  other  parts  of  the  line, 
and  the  right  to  cross  all  streets  of  cities  or  of  villages  upon 
the  proposed  line,  for  the  company  might  not  succeed  in  get- 
ting the  right  of  way  elsewhere.  It  has  been  the  usage  of 
railroad  companies  in  this  State  for  many  years,  to  proceed 
in  their  discretion,  on  the  question  of  the  right  of  way  on 
certain  parts  of  the  line,  without  being  required  to  acquire 
the  right  of  way  in  any  one  part  of  the  line  before  proceed- 
ing to  acquire  the  right  of  way  in  another  part  of  the  line. 
In  fact,  it  has  been  common  to  proceed  in  the  matter  of 
acquiring  the  right  of  way,  by  condemnation  and  otherwise, 
when  only  a  part  of  the  line  had  been  located,  and  before  the 
entire  line  had  been  located. 

We  are  not  aware  that  this  position,  or  any  position  akin  to 
it,  was  ever  assumed,  until  taken  in  the  case  of  Metropolitan 
Railway  Co.  v.  Chicago  West  Division  Railway  Co.  87  111.  317. 
In  that  case  it  was  insisted  that  the  granting  by  the  city 
council  to  the  Metropolitan  Eailway  Company  of  the  privi- 
lege of  using  the  street  in  question  for  railroad  purposes, 
was  an  essential  condition  precedent  to  the  right  of  that  com- 
pany to  proceed  with  its  condemnation  of  private  property 
for  corporate  purposes,  and  it  was  there  contended  that  the 
ordinance  for  that  purpose,  in  that  case,  was  invalid,  because 
not  legally  enacted.  This  court  there  said:  "The  necessity 
for  considering  whether  that  ordinance  (giving  consent  of 
common  council)  was  legally  enacted  *  *  *  is  not  per- 
ceived, so  far  as  it  can  have  any  direct  bearing  on  the  deci- 
sion of  this  case.  *  *  *  Obtaining  the  consent  of  the 
common  council  of  the  city  for  laying  the  track  of  the  peti- 
tioner's railway  in  any  given  street,  is  not  a  condition  pre- 
cedent to  condemning  such  property  and  interest  or  privilege 
as  the   defendant  may  have  previously  acquired,  by  contract 
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or  otherwise,  in  such  streets.  That  consent  may,  with  equal 
propriety,  be  obtained  afterwards,  and  it  is  immaterial  when 
it  is  secured."  And  again  it  is  said,  the  question  of  the 
legality  of  the  ordinance  "is  not  a  question  that  in  any  degree 
affects  petitioner's  right  to  condemn  the  property  of  defend- 
ant, or  any  one  else,  for  the  purposes  of  its  organization." 

It  would  seem,  then,  that  under  the  present  law  it  is  not 
necessary  as  'a  condition  precedent  to  the  location  of  its  line 
within  the  city  by  a  railroad  company,  or  to  the  construction 
of  its  railroad  within  the  city  on  such  parts  of  its  line  as  are 
not  ivithin  any  street,  or  to  its  power  to  condemn  private  prop- 
erty within  the  city  necessary  for  such  purpose,  that  any 
ordinance  whatsoever  should  be  passed  by  the  city  council, 
either  giving  assent  for  the  construction  of  the  railroad  upon 
or  across  streets,  or  providing  for  the  location  of  the  rail- 
road. It  is  not  necessary,  however,  in  the  decision  of  this 
case,  that  we  should  go  to  that  extent  in  the  construction  of 
these  statutes.  In  this  case  the  city  council  of  the  city  of 
Chicago  has  passed  an  ordinance  by  which  the  assent  of  the 
corporation  of  the  city  is  expressly  given  for  the  construction 
of  this  railroad  across  the  streets  intersected  by  its  line  as 
located,  and  also  providing  for  the  location  of  this  railroad 
within  the  limits  of  the  city ;  and  it  is  not  alleged  that  the 
location  of  the  road  is  in  any  respect  made  in  violation  of 
the  ordinance  in  question. 

It  is,  however,  insisted  that  this  ordinance  is  void,  because 
it  fails  to  designate  the  precise  line  upon  which  the  railroad 
may  be  constructed,  and  omits  to  designate  the  precise  point 
at  which  the  road  may  be  constructed  across  and  upon  the 
several  streets  to  be  intersected  by  the  railroad.  "  The  statute 
nowhere,  expressly  or  by  any  reasonable  implication,  requires 
such  precise  certainty.  The  General  Assembly  has  clothed 
the  city  council  in  general  terms  with  power  to  provide  for 
the  location  of  railroads  within  the  city,  and  with  power  to 
grant  or  refuse  its  assent  to  the  construction  of  any  railroad 
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upon  or  across  streets  within  the  city.  The  statute  does  not 
say  how  these  powers,  or  either  of  them,  shall  be  exercised. 
It  surely  does  not  say  that  no  such  assent  shall  be  granted 
except  in  cases  where  the  points  in  the  streets  -to  be  crossed 
are  precisely  designated,  or  that  provision  for  the  location 
shall  define  precisely  the  line.  The  statute  itself  gives  the 
consent  of  the  State  to  the  construction  of  such  railroads 
across  public  highways  and  navigable  streams,  without  defin- 
ing the  line  of  the  road ;  and  no  reason  is  perceived  why  the 
city  council  may  not  select  its  own  mode  of  granting  like 
consent  of  the  city  in  relation  to  streets,  and  also  select  its 
own  mode  of  making  provisions  for  the  location  of  the  rail- 
road. The  statute  has  not  prescribed  either  the  mode  or  the 
time  in  which  either  of  these  powers  shall  be  exercised, — all 
that  is  obviously  left  to  the  judgment  and  discretion  of  the 
city  council,  in  each  case. 

We  seek  in  vain  in  the  language  of  these  statutes  for  any 
provision  indicating  that  these  powers  can  only  be  lawfully 
exercised  on  a  line  precisely  defined.  The  legislature  has  not 
prescribed  what  shall  be  the  limits  of  the  consent  of  the  city 
as  to  the  crossing  of  the  streets.  Obviously  that  consent 
may  be  granted  (if  the  city  council  think  it  wise  to  do  so) 
without  specifying  the  precise  point  at  which  the  street  shall 
be  crossed.  The  same  is  true  in  relation  to  the  exercise  of 
the  power  "to  provide  for  the  location"  of  the  railroad. 

Under  the  old  statute,  and  under  the  powers  of  the  old 
charter,  when  no  railroad  corporation  was  allowed  even  to 
make  a  location  of  its  track  within  a  city  without  the  con- 
sent of  the  common  council,  and  when  the  city  had  the 
power  "to  direct  and  control  the  location  of  railroad  tracks," 
it  was  never  the  practice  of  the  city  of  Chicago,  nor  of  any 
other  city  similarly  situated,  in  making  provision  for  the 
location  of  railroad  tracks,  or  in  giving  its  consent  to  the 
crossing  and  use  of  streets,  to  define  precisely  the  line  upon 
which  such  railroad  track  should  be  located  and  constructed. 


1881.]       C.  &  W.  I.  B.  K.  Co:  et  al.  v.  Dunbak  et  al.  133 

Opinion  of  the  Court. 

No  precedent  has  been  brought  to  our  attention  of  any  pro- 
vision for  the  location  of  any  railroad,  either  by  the  act  of 
the  legislature  (when  special  charters  were  granted)  or  by 
any  ordinance  enacted  by  any  city  upon  the  subject,  wherein 
the  precise  line  of  the  location  of  the  road  was  denned  in  the 
ordinance  or  statute ;  and  yet  our  statute  books,  and  the  city 
ordinances  of  our  large  cities,  are  full  of  provisions  made  for 
the  location  of  railroads,  and  giving  consent  to  railroad  com- 
panies to  use  streets,  and  to  cross  them. 

In  the  charter  under  which  the  Chicago  and  Kock  Island 
Eailroad  was  constructed  is  found  the  following:  "The  said 
company  shall  not  be  authorized  to  locate  its  track  within 
the  city  of  Chicago  without  the  consent  of  the  common  coun- 
cil." Under  that  act,  the  common  council,  in  May,  1851, 
passed  an  ordinance  providing  "that  the  Bock  Island  and 
Chicago  Eailroad  Company  may  lay  down  in  any  one  of  the 
streets  of  said  city,  between  the  west  line  of  State  street  and 
the  west  line  of  Halsted  street,  from  the  south  line  of  said 
city  as  far  north  as  the  north  line  of  Polk  street,  a  single 
railroad  track,  with  necessary  turn-outs  and  turning-tables. 
Said  company  may  extend  said  track  northwardly  as  far  as 
the  south  line  of  Van  Buren  street,  upon  any  street  between 
the  west  line  of  Clark  street  and  the  west  line  of  Halsted 
street,  and  build  all  the  necessary  turn-outs  and  turning- 
tables.  Said  company  may  also  construct  in  said  city  one 
or  more  railroad  tracks,  within  the  boundaries  aforesaid,  upon 
any  land  they  may  procure,  by  purchase  or  otherwise,  and 
may  also  construct  and  use  all  depots  which  may  be  neces- 
sary to  accommodate  the  business  of  said  company."  Under 
that  ordinance  the  Bock  Island  railroad  was  brought  into 
the  city  of  Chicago  nearly  thirty  years  ago,  its  track  con- 
structed, and  its  depots  erected.  It  has  been  in  operation 
ever  since,  and  we  are  not  advised  that  its  right  to  enter  the 
city  and  condemn  property  therein  for  corporate  purposes 
was  ever  questioned. 
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Without  following  out  in  detail  the  provisions  of  the  several 
charters  of  the  respective  railroads,  or  the  provisions  of 
the  several  ordinances  by  which  the  railroads  have  been  per- 
mitted to  enter  cities,  it  may  be  safely  affirmed  that  in  most 
cases  the  railroad  company  was  not  permitted  to  enter  the 
city  with  its  road,  or  to  cross  its  streets,  without  the  consent 
of  the  city  authorities,  and  that  in  most  cases,  if  not  in  every 
case,  where  the  consent  of  a  city  has  been  granted,  the  ordi- 
nance granting  the  consent  has  made  provision  for  the  con- 
struction of  the  line  within  a  defined  district,  and  has  omitted 
to  define  the  precise  line  upon  which  the  railroad  should  be 
constructed  or  the  streets  crossed. 

Our  attention  has  been  called  to  many  ordinances  of 
the  city  of  Chicago  granting  permission  to  railroads  to 
enter  the  city,  and  to  cross  streets  in  Chicago.  Among 
others,  we  find  such  ordinances  relating  to  the  Chicago,  St. 
Charles  and  Mississippi  Air-Line  railroad,  the  Chicago  and 
Canada  Southern  railroad,  the  Chicago  and  Illinois  Eiver 
railroad,  the  Chicago,  Burlington  and  Quincy  railroad,  the 
Chicago  and  Pacific  railroad,  the  Chicago  and  Evanston 
railroad,  the  Illinois  and  Wisconsin  railroad,  the  Chicago 
and  Great  Eastern  railway,  and  to  the  Fort  Wayne  and  Chi- 
cago railway,  and  in  every  one  of  these  cases  the  consent  or 
permission  to  enter  the  city  and  to  cross  streets  was  granted 
to  the  railroad  company  by  the  city, '  witliout  defining  the  pre- 
cise line  upon  which  the  track  should  be  located  or  on  which 
the  crossing  should  be  made.  In  each  case  permission  was 
given  to  cross  the  streets  within  a  district  defined  in  the  ordi- 
nance. This  mode  of  granting  the  consent  or  permitting 
railroads  to  enter  cities  under  the  former  laws  without  defin- 
ing the  precise  track,  and  by  simply  defining  a  district  within 
which  it  might  be  located,  was  so  universal  that  it  must  have 
been  known  to  the  General  Assembly  when  the  general  Eail- 
road  act  of  1872,  and  the  general  act  in  relation  to  cities 
and  villages,  in  1872,  were  enacted.     Had  it  been  intended 
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by  the  General  Assembly  to  prohibit  that  mode  of  granting 
the  license  or  permission  in  question  by  city  councils,  some 
language  for  that  purpose  would  undoubtedly  have  been  used, 
more  definite  than  that  found  in  either  of  those  statutes. 

We  find  no  vital  objection  to  this  ordinance  on  the  ground 
that  the  route  of  the  railroad  is  not  therein  defined  with  more 
certainty. 

It  is  insisted  by  appellees,  that  the  permission  to  construct 
the  road  across  streets  at  any  point  to  be  selected  by  the 
railroad  company  within  a  given  district,  is  a  delegation  to 
the  railroad  company  of  powers  which  can  only  be  exercised 
by  the  city  council,  and  that  the  ordinance  is  therefore  invalid. 
This  does  not  seem  to  be  so.  The  railroad  company  derives 
its  power  to  locate  its  road  from  the  act  of  the  legislature, 
subject  to  such  restraint  as  the  city  council  may  lawfully 
exercise  under  the  provisions  of  the  act  in  relation  to  cities. 
It  is  said  by  counsel  for  appellees,  "the  duty"  of  locating  the 
route  within  the  city,  of  each  railroad,  is  imposed  upon  the 
city  council  by  the  City  act.  This  is  a  misapprehension  of 
the  act.  As  already  shown,  to  locate  a  railroad  is  one  thing, 
and  to  make  provision  for  its  location  is  quite  a  different 
thing.  The  city  council,  by  the  City  act,  has  power  to  make 
provision  for  the  location,  but  as  already  suggested,  the  city 
has  not  the  power  to  locate.  That  power  is  in  the  railroad 
company,  subject  to  such  provisions  for  the  location  as  the 
city  council  may  make.  Again,  the  power  to  provide  for  the 
location  of  railroads  is  conferred  upon  the  city  council,  but 
the  duty  of  exercising  that  power  in  all  cases  is  not  imposed 
by  law  upon  the  city  council.  The  law  leaves  to  the  discre- 
tion of  the  city  council  the  question  as  to  the  cases  in  which 
the  power  shall  be  exercised,  and  the  question  as  to  what 
provision  shall  be  made  upon  the  subject  in  each  case.  Over 
this  discretion  the  courts  have  no  control. 

It  is  next  insisted,  that  this  ordinance  is  void  for  want  of 
a  previous  petition  of  the  persons  owning  property  fronting 
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on  so  much  of  the  street  as  was  proposed  to  be  used  in  the 
construction  of  this  road.  An  examination  of  the  ordinance 
will  show  that  permission  is  granted  to  cross  only  the  streets 
that  intervene  between  the  properties  of  the  railroad  company. 
No  authority  is  granted  in  the  ordinance  to  use  any  part  of 
any  street  lying  in  front  of  the  property  of  any  other  person. 
The  consent  to  cross  streets  is  limited  by  the  terms  of  the 
ordinance  to  those  parts  of  the  streets  intervening  between 
property  acquired  by  the  railroad  company  for  railroad  pur- 
poses. Neither  of  the  complainants  alleges  that  he  owns 
property  fronting  on  the  proposed  crossing  of  any  street  on 
the  line.  The  application  of  the  railroad  company  to  the 
city  council  for  the  passage  of  this  ordinance  seems  to  us  to 
be,  in  substance,  a  petition  by  the  owner  of  all  the  frontage, 
and  is  substantially  a  compliance  with  the  terms  of  the  statute 
in  that  regard,  even  if  we  assume  that  that  provision  has 
relation  to  the  mere  crossing  of  streets.  The  City  act  pro- 
vides, "the  city  council  shall  have  no  power  to  grant  the  use 
of  or  the  right  to  lay  down  any  railroad  tracks  in  any  street 
of  the  city,  *  *  *  except  upon  petition  of  the  owners  of 
the  land  representing  more  than  one-half  of  the  frontage  of 
the  street,  or  so  much  thereof  as  is  sought  to  be  used  for 
railroad  purposes."  In  one  sense,  to  permit  a  railroad  com- 
pany to  lay  down  its  track  across  a  street,  is  undoubtedly 
granting  "the  use  of"  part  of  the  street  for  railroad  purposes, 
and  is  also  granting  "the  right  to  lay  down  the  railroad  track 
in  a  street ; "  but  in  the  connection  in  which  these  words  are 
used  in  the  90th  clause  of  the  62d  section  of  the  act  in  relation 
to  cities  and  villages,  it  is  plain  that  they  have  no  reference  to 
the  mere  crossing  of  streets  by  a  railroad  track.  In  that  sec- 
tion the  words  as  to  "the  use  of  the  street, "  and  as  to  the  laying 
down  of  railroad  tracks  "in  the  street, "  plainly  have  refer- 
ence to  the  use  of  so  great  an  amount  of  the  street  that 
the  frontage  upon  the  part  used  would  have  usually  several 
owners ;  for  the  provision  is,  that  such  a  grant  shall  not  be 
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made  "except  upon  the  petition  of  owners  representing  one- 
half  of  the  frontage,  or  so  much  thereof  as  is  sought  to  be 
used  for  railroad  purposes." 

The  General  Assembly  does  not  use  the  same  language  here 
as  that  used  in  the  Eailroad  act.  In  that  act  it  is  said,  no 
railroad  shall  be  constructed  "upon  or  across  any  street" 
without,  etc.  In  the  prohibition  against  granting  the  use  of 
streets  without  a  petition,  etc.,  the  thing  designated  is 
spoken  of  as  "the  use  of"  the  street,  or  the  right  of  laying 
a  railroad  track  "in  any  street."  The  words  "in  any  street" 
in  the  city  charter,  plainly  mean  the  same  as  the  "upon"  any 
street,  in  the  Eailroad  act.  In  the  Eailroad  act  it  was  thought 
necessary,  in  order  to  include  the  crossing  of  a  street,  to  add 
the  word  "across"  to  the  word  "upon."  The  word  "across" 
is  not  found  in  the  phrase  in  question  in  the  City  act,  in  addi- 
tion to  the  word  "in,"  and  this  is  because  that  clause  has  no 
reasonable  application  to  the  mere  crossing  of  a  street. 
Obviously,  this  clause  has  reference  only  to  cases  where  the 
city  may  propose  to  grant  the  privilege  to  a  railroad  company 
to  run  along  a  street  for  a  given  distance.  This  clause  has 
really,  no  application  to  a  case  such  as  is  presented  in  this 
record. 

Again,  it  is  insisted  that  the  provision  in  the  7th  section  of 
this  ordinance,  that  the  permission  granted  in  the  ordinance 
is  upon  the  condition  that  said  railroad  company  "shall  per- 
mit any  other  railroad  company,  not  exceeding  two  in  number, 
which  have  not  at  present  any  right  of  entrance  into  the  city 
of  Chicago  under  any  existing  ordinance,  to  use  the  said  main 
railroad  track  herein  authorized  to  be  laid,  jointly  with  the 
said  Chicago  and  Western  Indiana  Eailroad  Company, "  is  a 
delegation  of  the  power  of  the  city  council,  and  operates  to 
divest  the  city  council  of  some  of  its  chartered  powers,  and 
for  that  reason  the  ordinance  is  invalid.  This  position  is 
not  tenable.  A  railroad  company  having  its  track  lawfully 
in  operation  to  and  into  the  city  of  Chicago,  has  a  right,  by  law, 
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to  lease  the  use  of  its  track  to  any  other  railroad  company, 
or  to  make  running  arrangements  by  which  any  other  railroad 
company  may  run  its  cars  upon  the  tracks  of  the  railroad  com- 
pany owning  the  same ;  and  the  city  council  has  no  power  to 
prohibit  a  railroad  company  having  a  track  established  and  in 
use  in  a  city,  from  permitting  other  railroad  companies  to  run 
their  cars  upon  the  same.  This  provision,  therefore,  does 
not  confer  upon  the  railroad  company  any  power  whatever, 
nor  does  it  deprive  the  city  of  any  power  whatever.  Obviously, 
it  is  a  burden  imposed  by  the  ordinance  upon  the  railroad 
company,  requiring  that  it  shall  furnish  additional  railroad 
facilities  to  the  city  of  Chicago  by  consenting  to  make 
arrangements  with  such  other  railroad  companies  as  are 
described  in  the  ordinance  for  the  joint  use  of  their  tracks. 

This  ordinance  is  characterized  by  counsel  as  one  that  is 
likely,  if  effective,  to  bring  great  injury  upon  the  city  of  Chi- 
cago, and  to  produce  evil  to  the  public.  That  is  not  a  ques- 
tion for  the  determination  of  this  court.  We  find  nothing  on 
the  face  of  the  ordinance  rendering  it  vicious,  nor  is  it  alleged 
in  the  bill  that  any  injury  to  the  'public  is  to  result  from  its 
passage. 

We  find  no  sufficient  ground  to  question  the  validity  of 
this  ordinance. 

The  decree  of  the  Superior  Court  must  be  reversed  and  the 

Decree  reversed. 

Walker  and  Scholfield,  JJ  :  We  are  unable  to  concur  with 
the  majority  of  the  court  in  the  decision  of  this  case. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Mr.  Justice  Dickey  :  Counsel  for  appellee  have  fallen  into 
some  very  grave  errors  in  the  preparation  of  their  petition  for 
a  rehearing. 

It  is  first  insisted  that  there  is  no  express  authority  con- 
ferred by  statute  upon  this  railroad  company  to  locate  its 
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road.  This  is  a  mistake.  Such  a  corporation  is  expressly 
required  to  define  in  its  articles  of  association  "  the  places 
from  and  to  which  it  is  intended  to  construct  the  proposed 
railway;"  (clause  2d,  sec.  3,  ch.  114,  Rev.  Stat.  1874,)  and  is 
expressly  "authorized  to  proceed  to  cany  into  effect  the 
objects  set  forth  in  such  articles,  in  accordance  with  the  pro- 
Visions  of  this  [that]  act."  (Sec.  3,  same  chapter.)  By 
section  18  such  corporation  is  expressly  authorized  to  acquire 
title  to  any  real  estate  required  for  right  of  way,  by  purchase 
or  in  any  manner  provided  by  any  law  of  eminent  domain ; 
and  by  section  20  the  power  is  expressly  conferred  upon  such 
corporation  "to  cause  such  survey  for  its  proposed  railway  to 
be  made  as  may  be  necessary  for  the  selection  of  the  most 
advantageous  route, "  and  "to  lay  out  its  road, "  and  "to 
construct  the  same."  These  provisions  do  not  use  the 
word  "locate,"  but  the  words  used  mean  the  same  thing. 
It  is  very  plain  that  if  the  route  be  selected  and  laid  out,  and 
the  road  constructed  thereon,  the  railroad  will  surely  be 
located.     "Qui  hceret  in  litem  hceret  in  cortice." 

Again,  counsel  say,  in  their  petition,  that  "the  provision  of 
the  act  of  1849,  prohibiting  railroads  from  entering  cities 
without  the  municipal  consent,  is  still  in  full  force  and  effect, 
unrepealed  and  unmodified. "  This  is  clearly  an  error.  What- 
ever may  be  thought  of  the  proviso  in  the  act  of  1872  saving 
"all  general  laws,  *  *  *  so  far  as  the  same  are  not 
inconsistent"  with  the  provisions  of  that  act,  that  question  is 
put  at  rest  by  the  act  of  March  31,  1874,  wherein  that  act  of 
1849  is  wliolly  repealed,  without  any  saving  clause  affecting 
the  case  at  bar.  (See  Rev.  Stat.  1874,  chap.  131,  sec.  1, 
clause  135,  pp.  1012-1017.)  This  statute  must  have  escaped 
the  attention  of  counsel. 

Again,  counsel  seem  to  have  totally  misapprehended  the 
views  of  the  court  expressed  in  the  opinion  heretofore  filed, 
upon  another  subject.  They  say  in  their  petition,  "the  argu- 
ment of  the  opinion  is,  that  the  railroad  company,  and  the 
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railroad  company  alone,  has  power  to  locate  its  route,  whether 
within  or  without  cities,  and  *  *  *  that  this  power 
given  to  city  councils  to  provide  for  the  location  of  the  track 
is  a  power  simply  to  consent  to  what  it  can  by  no  means  either 
prohibit  or  interfere  with. "  In  other  parts  of  the  petition  the 
idea  presented  is,  that  this  court  has,  in  substance,  said  that 
the  power  conferred  upon  the  city  council  by  the  City  act 
does  not  authorize  such  council  to  determine  what  the 
location  within  the  city  of  a  new  railroad  shall  be,  if  at  all. 
And  again  it  is  suggested,  that  this  -court  has  in  this  case 
decided  that  the  statute  gives  to  the  city  council  only  "a 
right  to  grant  to  the  railroad  company  permission  to  do  what 
the  company,  under  the  law,  has  power  to  do  despite  of  the 
council. "  No  such  thought  is  expressed  in  the  opinion,  and 
none  such  can  reasonably  be  implied  from  any  expression  it 
contains.  On  the  contrary,  it  is  therein  expressly  declared 
that  the  power  of  location  conferred  by  the  Eailroad  act  upon 
the  railroad  company  must  be  exercised  by  it,  "subject  to  such 
provision  as  the  city  council  may  lawfully  make."  And  again, 
in  speaking  of  the  freedom  with  which  the  railroad  company 
may  act  in  selecting  and  locating  its  route,  the  same  is  qual- 
ified by  the  words,  "until  some  provision  limiting  the  same 
is  made  by  the  city  council."  And  again,  the  opinion  says, 
"the  railroad  company  derives  its  power  to  locate  its  road 
from  the  act  of  the  legislature,"  (the  Eailroad  act)  "subject 
to  such  restraints  as  the  city  council  may  lawfully  exercise 
under  the  provisions  of  the  act  in  relation  to  cities. "  There 
is  not  one  word  in  the  opinion  expressive  of  the  idea  that 
city  councils  have  no  power  to  control  the  location  of  rail- 
road tracks  within  cities,  and  it  is  difficult  to  conceive  how 
counsel  of  ability  and  intelligence  could  allow  themselves 
to  assume  that  the  opinion  so  teaches.  When  counsel  think 
fit  to  characterize  unfavorably  a  given  view  of  the  law,  they 
should  not  attribute  such  a  view  to  the  court,  unless  clearly 
justified  by  the  language   used   in    stating   the   grounds  of 
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decision.  Before  assuming  and  insisting  that  the  court  has 
announced  a  palpably  untenable  proposition,  it  is  certainly 
not  unreasonable  to  expect  of  them  a  careful  perusal  of  the 
whole  of  an  opinion. 

Some  criticism  is  indulged  in  as  to  the  use  of  the  term 
"locate."  We  said:  "The  city  council  has  no  power  to  locate 
a  railroad.  *  *  *  The  power  of  the  council  is  to  provide 
for  the  location  of  the  railroad  by  the  railroad  company,  for 
by  law  no  one  other  than  the  railroad  company  has  the 
power  of  location,"  etc.  It  is  obvious  from  the  context  (upon 
the  most  casual  reading)  that  the  word  "locate"  is  here  used 
in  its  primary  sense, — meaning,  to  put  in  place.  The  coun- 
cil may  direct  what  the  location  must  be,  if  at  all,  but  it  is 
for  the  railroad  company,  in  such  case,  to  make  the  location 
or  put  the  track  in  the  place  designated.  If  the  railroad 
company  do  not  choose  to  so  locate  their  track,  it  is  no 
function  of  the  city  to  locate  or  put  the  track  in  place.  This 
surely  could  mislead  no  one. 

We  find  no  ground  for  further  consideration  in  this  case. 
The  application  for  rehearing  is  therefore  denied. 

Rehearing  denied. 


Margaretha  E.  Gulliver 

v. 

Joseph  Eoelle. 

Filed  at  Ottawa  March  18,  1881 — Rehearing  denied  September  Term,  1881. 

1.  Stockholdees  in  insurance  companies — of  their  liability  under 
act  of  1869.  The  16th  section  of  the  general  Insurance  law  of  1869 
makes  shareholders  and  directors  of  insurance  companies  organized  under 
that  act,  severally  liable  for  all  debts  or  responsibilities  of  their  respective 
companies,  to  the  amount  by  them  subscribed,  until  the  whole  amount 
of  the  capital  stock  shall  be  paid  in,  and  a  certificate  thereof  recorded, 
as  therein  provided;   and  section  19   of  the  same  act  imposes   the   same 
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liability  on  shareholders  in  companies  organized  under  special  charters,  and 
brought  under  the  provisions  of  the  general  law. 

2.  Same — "corporator"  means  shareholder.  Under  section  16  of  the 
act,  as  well  as  sec.  2  of  art.  10  of  the  constitution  of  1848,  the  word  "corpora- 
tors "  is  used  in  the  sense  of  shareholders,  and  not  in  that  of  commissioners 
or  promoters  of  the  organization  of  the  corp orations. 

3.  Same — effect  of  act  of  1869  on  companies  organized  before  its  pas- 
sage. Under  the  general  Insurance  law  of  1869,  the  capital  stock  of  companies 
doing  business  under  previous  charters  was  to  continue  the  same  as  author- 
ized in  their  respective  charters,  and  all  investments  of  their  capital  stock 
and  surplus,  according  to  their  charters,  were  to  remain  unaffected  by  the 
general  law. 

4.  Same — saving  of  charter  privileges  to  previously  formed  companies. 
The  exception  in  section  19  of  the  act,  in  favor  of  companies  previously 
organized,  that  they  shall  "also  be  entitled  to  all  the  privileges  and  powers 
granted "  by  their  charters,  secures  to  such  companies,  and  prevents  the 
general  act  from  impairing,  their  privileges  and  powers  to  effect  fire,  marine, 
life  and  health  policies  of  insurance.  Matters  performed  in  organizing  were 
not  required  to  be  abandoned,  and  performed  under  the  general  law,  but 
as  to  their  subsequent  dealings  it  was  intended  to  bring  them  under  the 
controlling  power  of  the  State,  to  provide  security  to  their  creditors  as  pro- 
vided in  the  general  law. 

5.  Same — duty  to  procure  Auditor's  certificate.  By  the  act,  insurance 
companies  organized  under  special  charters  were  required  to  procure  the 
certificate  of  the  Auditor  of  the  payment  of  all  the  stock  subscribed,  and 
record  the  same,  as  a  condition  to  authorize  them  to  continue  in  business, 
and  relieve  its  shareholders  from  the  individual  liability  imposed  by  the  16th 
section  of  such  act. 

6.  Same — duty  of  Auditor  to  examine  and  give  certificate.  An  insurance 
company  organized  under  a  special  charter  prior  to  the  passage  of  that  law, 
may  require  the  Auditor  of  the  State  to  have  its  affairs  examined,  and  ascer- 
tain whether  all  of  its  capital  stock  has  been  paid  in  and  invested  as  required 
by  its  charter  or  the  general  law,  and  if  so  found,  to  give  the  requisite 
certificate,  the  same  as  if  such  company  had  been  organized  under  the 
general  law. 

7.  Corporation — right  to  impose  further  duties  and  liabilities.  The 
acceptance  of  an  amendment  to  the  charter  of  a  private  corporation,  which 
reserves  the  right  to  bring  such  corporation  under  any  general  law  regulating 
the  same,  makes  it  subject  to  the  power  of  the  legislature  to  impose  further 
duties  and  make  restrictions  not  contained  in  the  charter. 

8.  Declaration — in  suit  to  enforce  liability  of  stockholder  for  debt  of 
corporation.  In  a  suit  by  a  creditor  of  an  insurance  company  to  enforce  the 
individual  liability  of  a  shareholder  under  a  law  making  stockholders  liable 
to  the  extent  of  their  stock  until  the  entire  capital  stock  is  paid  in  and  invested, 
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and  a  certificate  thereof  made  and  recorded,  the  declaration  averred  that  the 
defendant  had  subscribed  for  fifty  shares  of  the  capital  stock  of  the  company, 
and  that  the  whole  amount  of  the  capital  of  the  corporation  had  not  been 
paid  in,  and  that  no  certificate  of  such  payment  had  been  given  or  recorded, 
as  required  by  the  statute,  but  on  the  contrary  not  more  than  one -half  of  said 
capital  stock  had  ever  been  paid  in  to  said  company:  Held,  on  demurrer,  that 
the  declaration  showed  a  right  of  recovery. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Shufeldt  &  Westover,  for  the  appellant : 

1.  The  legislature  had  the  right,  under  the  constitution, 
to  make  the  provisions  of  the  general  law  of  March,  1869, 
applicable  to  all  insurance  companies  theretofore  organized 
and  transacting  business  in  this  State.  Constitution  of  1848, 
art.  10. 

2.  Independent  of  the  foregoing  proposition,  in  the  case 
at  bar,  the  accepted  amendment  to  the  charter  of  the  com- 
pany expressly  stipulating  that  the  company  should  be  sub- 
ject to  any  general  law  thereafter  passed  on  the  subject  of 
insurance  companies,  brings  the  company  fully  under  all 
the  provisions  of  the  general  law  of  March,  1869.  McLaren 
v.  Pennington,  1  Paige  Ch.  102;  Miller  v.  The  State,  15  Wall. 
478 ;  Tomlinson  v.  Jessup,  id.  454 ;  Suydam  v.  Moore,  8  Barb. 
358 ;  In  re  Reciprocity  Bank,  22  N.  Y.  9 ;  Sherman  v.  Smith, 
1  Black,  587;  In  re  Oliver  Lee's  Bank,  21  N.  Y.  9;  Stanleys. 
Stanley,  26  Me.  191;  Butler  v.  Walker,  80  111.  345. 

3.  The  liability  upon  the  appellee,  a  stockholder,  under 
section  sixteen  of  the  law  of  March,  1869,  is  to  the  creditors 
of  the  corporation  personally,  and  is  no  part  of  the  company's 
assets.  Paine  v.  Steivart,  33  Conn.  516 ;  Bank  of  Pough- 
keepsie  v.  Ibbotson,  24  Wend.  473 ;  Moss  v.  McCullough,  7 
Barb.  279;  Harger  v.  McCullough,  2  Denio,  119;  Burr  v. 
Wilcox,  22  N.  Y.  551 ;  Dutcher  v.  Central  Nat.  Bank,  11  Nat. 
B.  Beg.  457 ;  Culver  v.  Third  Nat.  Bank,  64  111.  529. 


144  Gullivee  v.  Eoelle.  [Sept. 

Brief  for  the  Appellee. 

4.  The  appellant,  a  creditor  of  the  company,  has  an 
action  at  law  against  appellee,  a  stockholder,  for  the  amount 
of  appellant's  claim  against  the  company,  limited  by  the 
amount  of  appellee's  liability,  to-wit,  an  amount  equal  to  his 
stock.  Culver  v.  Third  Nat.  Bank,  64  111.  529 ;  Paine  v. 
Stewart,  33  Conn.  516 ;  Stanleij  v.  Stanley,  26  Me.  191 ;  Burr 
v.  Wilcox,  22  N.  Y.  551 ;  Spear  v.  Crawford,  14  Wend.  20 ; 
Garrison  v.  Howe,  17  N.  Y.  458 ;  Adkins  v.  Thornton,  19 
Geo.  325  ;  Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  473 ; 
Lowery  v.  Inman,  46  N.  Y.  119 ;  Harger  v.  McCidlough,  2 
Denio,  119 ;  Judson  v.  Rossie  Galena  Co.  9  Paige,  597. 

5.  The  case  of  Butler  v.  Walker,  80  111.  345,  is  nearly 
parallel  with  the  case  at  bar,  and  unless  overruled  is  decisive 
of  this. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellee : 

Section  19  of  the  general  Insurance  law  of  1869,  makes  an 
express  exception  with  respect  to  the  capital  stock  and  the 
investment  and  assets  of  companies  that  were  already  organ- 
ized under  special  charters. 

Capital  stock  is  the  sum  divided  into  shares  which  is  raised 
by  mutual  subscription  of  the  members  of  a  corporation,  and 
upon  which  calls  may  be  made.  Bouv.  Law  Die.  240  ;  Angell 
&  Ames  on  Corp.  sees.  556,  517;  1  Sandf.  Ch.  280;  28  Barb. 
318;  4  Zeb.  195. 

There  is  another  very  important  exception  made  by  section 
19,  that  companies  already  organized  under  special  charters 
"shall  also  be  entitled  to  all  the  powers  and  privileges  granted 
by  said  charters."  This  clearly  manifests  an  intention  to 
save  to  all  such  companies  all  the  powers  and  privileges  they 
had  before,  without  limitation  or  restriction. 

We  cite  a  few  authorities  on  the  principle,  well  recognized 
in  the  construction  of  all  statutes,  that  the  courts  will  not 
so  construe  them  as  to  affect  vested  rights,  or  give  them  a 
retroactive  effect.     Dash  v.  Van  Vleeck,  7  Johns.  477 ;  Van 


1881.]  Gulliver  v.  Eoelle.  145 

Brief  for  the  Appellee. 

Valkenbergh  v.  Torrey,  7  Conn.  252 ;  Sayre  v.  Kisner,  8  Ward, 
661. 

A  statute  will  not  be  construed  to  be  retroactive  if  all  its 
language  will  bear  a  prospective  construction.  An  intent  to 
violate  the  constitution  will  not  be  assumed.  New  York  and 
Oswego  Midland  Railroad  Co.  v.  Van  Horn,  57  N.  Y.  473. 

This  court  has  repeatedly  had  occasion  to  decide,  that  as  a 
general  rule  a  statute  is  to  operate  in  future  only,  and  is  not 
to  be  construed  so  as  to  affect  past  transactions.  A  retro- 
spective effect  will  not  be  given,  unless  it  clearly  appears 
such  was  the  will  of  the  legislature,  especially  where  it  tends 
to  produce  injustice  or  inconvenience.  Thompson  v.  Alexan- 
der, 11  111.  55;  Marsh  v.  Chestnut,  14  id.  227;  Bruce  v. 
Schuyler,  4  Gilm.  221 ;  Somerset  v.  Dighton,  12  Mass.  383. 

Messrs.  Cooper,  Packard  &  Gurley,  also  for  the  appellee : 

The  declaration  sets  out  an  indebtedness  from  the  Germania 
Insurance  Company  to  the  plaintiff,  and  alleges  that  the 
defendant  is  liable  for  that  indebtedness  because  he  was  a 
corporator  of  that  company,  all  the  stock  of  which  was  never 
paid  in,  etc.  Neither  the  charter  of  the  company  nor  any 
amendment  thereto  requires  that  the  stock  shall  be  fully 
paid  in,  or  any  certificate  thereof  recorded,  and  hence  no 
liability  is  shown  by  the  facts  alleged. 

To  hold  a  stockholder  for  the  debts  of  a  corporation 
because  the  latter  has  not  collected  all  the  stock  subscrip- 
tions from  its  other  stock  subscribers,  recourse  must  be  had 
to  the  charter  creating  it,  or  to  some  statute  the  effect  of  which 
is  that  of  an  amendment  to  such  charter.  Angell  &  Ames  on 
Corp.  (10th  ed.)  sec.  41 ;  ibid.  sees.  591,  595. 

There  was  no  individual  liability  for  the  debts  of  the  Ger- 
mania Insurance  Company  imposed  upon  its  stockholders 
by  the  general  Insurance  law  of  1869. 

After  declaring  that  the  old  companies,  previously  incor- 
porated and  doing  business  in  this  State,  are  brought  under 

10—100  III. 
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all  the  provisions  of  the  Jaw,  the  statute  proceeds  to  make 
three  exceptions,  each  one  of  which,  we  submit,  is  fatal  to 
appellant's  cause  of  action : 

1st.  That  "their  capitals  may  continue  of  the  amounts 
and  character  named  in  and  authorized  by  their  respective 
charters  during  the  existing  terms  of  such  charters." 

2d.  That  "the  investments  of  the  capital  and  assets  of 
such  companies  may  remain  the  same  as  prescribed  by  their 
charters,  anything  in  this  act  to  the  contrary  notwith- 
standing. " 

3d.  That  "such  companies  shall  also  be  entitled  to  all  the 
privileges  and  powers  granted  by  said  charters." 

Conceding  that  by  section  19  of  the  act  of  1869  the  Ger- 
mania  Insurance  Company  was  brought  under  all  the  pro- 
visions of  that  act,  yet  it  does  not  follow  that  its  trustees  and 
corporators  are  liable  for  its  debts,  as  prescribed  by  section  16. 

In  Hawthorne  v.  Calef,  2  Wall.  10,  the  repeal  of  a  law 
making  subscribers  of  a  corporation  liable  for  its  debts  after 
a  debt  was  contracted,  was  held  unconstitutional. 

Upon  this  point,  see  further :  Cunan  v.  State  of  Arkansas, 
15  How.  304;  Green  v.  Biddle,  8  Wheat.  1;  Bronson  v. 
Kinzie,  1  How.  311 ;  McCracken  v.  Haywood,  2  id.  608 ; 
Woodruff  v.  Trapnal,  10  id.  190 ;  Slee  v.  Bloom,  19  Johns. 
456 ;  Wheeler  v.  Frontier  Bank,  23  Me.  308 ;  Ireland  v.  Pales- 
tine Co.  19  Ohio  St.  369 ;  Enfield  Toll  Bridge  Co.  v.  Conn. 
River,  7  Conn.  44. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  questions  presented  by  this  record  have  been  before 
us  on  previous  occasions,  but  we  do  not  content  ourselves  by 
saying  stare  decisis.  More  elaborate  and  thorough  arguments 
have  been  made  and  filed  than  had  been  presented  in  the 
former  cases,  and  new  issues  and  questions  have  been  raised 
and  discussed.  We  have,  therefore,  owing  to  their  import- 
ance, reviewed  the  grounds  on  which  those  decisions  were 
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based.  In  doing  so,  we  have  devoted  more  time  to  their 
investigation  and  discussion  than  is  usual  in  deciding  cases. 
No  case  in  this  court  has,  perhaps,  ever  received  more  thor- 
ough investigation.  We  will  now  proceed  to  announce  some 
of  our  reasons  and  the  conclusions  reached. 

The  main  question  involved  is,  whether  the  16th  section  of 
the  general  Insurance  law  imposes  any  liability  on  share- 
holders in  companies  organized  under  that  act,  and  if  so, 
does  section  19  of  the  same  act  impose  the  same  liability  on 
shareholders  in  companies  organized  under  special  charters, 
and  brought  under  the  provisions  of  the  general  law  ?  The 
16th  section  reads :  "The  trustees  and  corporators  of  any 
company  organized  under  this  act  shall  be  severally  liable 
for  all  debts  or  responsibilities  of  such  company,  to  the 
amount  by  him  or  them  subscribed,  until  the  whole  amount 
of  the  capital  of  such  company  shall  have  been  paid  in,  and 
a  certificate  thereof  recorded  as  hereinbefore  provided. " 

The  true  meaning  of  the  words  "trustees  and  corporators, " 
as  used  in  this  section,  is  the  matter  of  dispute  in  this  case. 
On  one  side  it  is  claimed  that  the  word  "corporator"  is  used  as 
and  for  a  shareholder;  whilst  on  the  other  it  is  denied  that 
it  has  or  was  intended  to  have  such  a  meaning,  but  is  used 
as  synonymous  with  commissioner  or  promoter  in  organizing 
the  company.  It  can  scarcely  admit  of  a  doubt  that  the 
general  and  popular  meaning  of  the  word  "corporator"  con- 
curs with  the  highest  lexicographical  authority, — that  it  means 
a  member  of  a  corporation ;  and  all  know  that  to  be  a  mem- 
ber of  a  stock  company  a  person  must  be  a  shareholder,  or 
to  be  a  member  of  a  mutual  company,  a  policyholder.  This 
is  so  plain  that  the  citation  of  authority  is  unnecessary.  And 
there  can  be  no  doubt  that  such  is  the  sense  in  which  the 
term  is  used  in  the  2d  section  of  article  10  of  the  constitu- 
tion of  1848.  That  section  provides:  "Dues  from  corpo- 
rations not  possessing  banking  powers  or  privileges  shall  be 
secured  by  individual  liabilities  of  the  corporators,  or  other 
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means,  as  may  be  provided  by  law."  It  is  impossible  to  sup- 
pose the  body  which  framed  this  section  ever  supposed  that 
holding  the  persons  named  in  a  charter  for  purposes  of 
organization  liable,  would  afford  security  to  the  creditors  of 
these  great  bodies,  transacting  annually  millions  of  dollars 
of  business.  That  body  could  have  intended  nothing  short 
of  the  liability  of  stockholders,  or  some  other  equivalent 
security.  This  being  so,  the  constitutional  requirement 
operates  as  an  imperative  command  on  the  General  Assem- 
bly, and  being  under  that  obligation,  we  must  presume  that 
body,  in  framing  a  general  incorporation  law,  would  endeavor 
to  discharge  the  duty  thus  imposed.  We  can  not,  therefore, 
suppose  that  body  would,  for  the  purpose  of  affording  the 
security,  gravely  insert  the  provision  contained  in  the  16th 
section,  simply  to  hold  the  promoters  liable  to  the  full  extent 
of  their  subscription  for  stock,  when  each  may  have  never 
subscribed  for  a  dollar  of  the  stock  of  the  company,  or  may, 
at  the  time  of  its  organization,  have  had  but  slender  means, 
or  been  of  doubtful  solvency.  It  is  impossible  to  call  this 
security  for  the  vast  debts  and  liabilities  of  these  companies. 
No  such  purpose  can  be  justly  imputed  to  any  legislative 
body.  Much  less,  as  has  been  suggested,  can  it  be  supposed 
that  body  intended  only  to  render  the  promoters  of  the 
organization  liable,  by  enacting  that  section,  for  the  com- 
paratively trifling  expense  of  preparing  the  charter  and  pro- 
curing the  necessary  subscriptions  for  the  capital  stock.  For 
such  expenses  the  corporation  is  not  liable,  and  they  are  in 
no  sense  dues  or  liabilities  of  the  corporation,  and  liabilities 
of  the  company  only  are  embraced  in  the  provisions  of  the 
16th  section.  Railroad  Co.  v.  Sage,  65  111.  328 ;  Insurance 
Co.  v.  Smith,  id.  309.  Is  such  a  presumption  reasonable, 
when  the  General  Assembly  have  made  no  other  provision 
for  the  security  of  the  creditors  of  such  bodies?  No  one 
can  deny  that  it  was  intended  to  impose  a  liability  on  some 
class  of  persons,  to  the  amount  of  stock  by  him  or  them 
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subscribed,  until  all  of  the  stock  was  paid  and  the  certificate 
recorded.  And  it  seems  to  be  apparent  that  the  term  "cor- 
porator" was  used  in  its  ordinary  sense,  and  can  not  with 
reason  be  referred  to  any  other  than  shareholders  in  the 
company. 

If,  then,  as  there  seems  to  be  no  doubt,  this  is  the  true 
interpretation  of  the  language  of  that  section,  as  applied  to 
shareholders  in  companies  organized  under  the  general  law, 
what  effect  has  the  19th  section  produced  on  companies 
organized  under  special  charters  and  the  stockholders  therein  ? 
That  section  provides,  that  "all  insurance  companies  here- 
tofore organized  in  the  State  of  Illinois,  and  now  doing  busi- 
ness in  this  State,  are  hereby  brought  under  all  of  the 
provisions  of  this  act,  except  that  their  capitals  may  continue 
of  the  amounts  and  character  named  in  and  authorized  by 
their  respective  charters  during  the  existing  term  of  such 
charters,  and  the  investments  of  the  capital  and  assets  of 
such  companies  may  remain  the  same  as  prescribed  by  their 
charters,  anything  in  this  act  to  the  contrary  notwithstand- 
ing; and  such  companies  shall  also  be  entitled  to  all  of  the 
privileges  and  powers  granted  by  said  charters." 

Inasmuch  as  the  General  Assembly,  in  granting  an  amend- 
ment to  the  charter  to  this  company,  expressly  reserved  the 
right  to  bring  it  under  any  general  law  regulating  insurance 
companies  that  might  be  adopted,  and  it  accepted  the  amend- 
ment, this  case  is  free  from  the  question  of  legislative  power 
to  impose  further  duties  and  make  restrictions  not  contained 
in  the  charter.  That  power  can  not  be  questioned  in  this 
case,  and  when  the  meaning  of  the  19th  section  is  ascer- 
tained, it  only  remains  to  apply  it  to  this  company  and 
its  stockholders.  Then  what  effect  did  the  adoption  of  that 
section  produce  on  this  company  ? 

The  first  clause  of  that  section,  in  terms,  brings  this  and 
all  other  insurance  companies  doing  business  under  charters 
from  the  State,  and  within  its  limits,  under  all  of  the  provi- 
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sions  of  the  act.  But  to  the  enactment  there  are  several  excep- 
tions. There  is  an  exception  that  their  capital  may  continue 
the  same  as  authorized  by  their  charters,  both  in  character 
and  amount,  and  the  investment  of  their  capital  and  assets 
may  remain  the  same  as  required  by  their  charters,  and 
they  shall  be  entitled  to  all  the  privileges  and  powers  granted 
by  their  charters.  It  is  not  denied  that  this  company,  to 
some  extent  and  for  some  purposes,  was  controlled  by  the 
general  law ;  but  it  is  insisted  that  these  exceptions  dimin- 
ish the  operation  of  the  act  to  a  mere  nominal  control, — that 
it  does  not  affect  any  of  the  powers  granted  by  the  charter, 
nor  has  it  enlarged  its  powers  or  duties. 

The  charter  of  this  company  authorized  it  to  invest  or  loan 
its  capital  on  stocks,  bottomry  and  respondentia,  or  in  bonds 
and  mortgages,  or  on  personal  security.  Now,  if  its  capital 
and  surplus  were  thus  invested,  by  the  exception  they  could  so 
remain ;  nor  was  the  company  required  to  increase  its  capi- 
tal to  conform  to  the  general  law,  as  it  was  by  the  exception 
exempted  from  such  requirements,  and  the  last  clause  saves 
to  the  companies  acting  under  special  charters  all  of  the 
privileges  and  powers  granted  by  their  charters.  This  last 
reservation  is  claimed  to  be  repugnant  to  the  provisions  of 
the  act  which  impose  any  duties  or  requirements  not  con- 
tained in  the  charter,  and  impair  their  corporate  rights. 

It  is  urged  that  the  charter  provided,  that  when  $100,000 
shall  be  subscribed,  and  $10,000  paid  in,  and  the  stock  not 
paid  in  shall  be  secured  by  mortgage  on  real  estate  worth 
at  least  fifty  per  cent  more  than  the  amount  secured,  or  by 
pledge  of  public  stocks  of  the  United  States,  or  any  of  the 
States  or  counties  therein,  or  incorporated  companies,  etc., 
the  company  may  organize  and  commence  the  transaction  of 
business,  and  to  bring  this  company  under  the  provisions  of 
the  general  act  would  infringe  this  right  and  be  repugnant  to 
the  savings  of  the  section.  This  is,  we  think,  a  misconcep- 
tion of  the  true  meaning  of  the   statute.     If  the  stock  was 


1881.]  GuLLIVER.r.  PiOELLE.  151 

Opinion  of  the  Court. 

paid  in  or  invested  as  authorized  by  the  charter,  the  19th 
section,  in  terms,  permits  it  to  so  remain,  unaffected  in  the 
slightest  degree.  The  charter  required  security  or  investment 
to  be  made  in  the  securities  enumerated,  and  it  must  have 
been  done  as  required,  and  if  so,  that  investment  was  pro- 
tected, and  nothing  further  was  required  by  the  act  to  be  done 
in  regard  to  the  security  or  investment  of  the  capital.  There 
was  no  infringement  of  any  of  its  chartered  privileges  or 
powers  by  the  first  clause  of  the  19th  section,  as  limited  by 
the  last  clause  of  that  section. 

Then  what  was  intended  by  the  last  exception  in  the  sec- 
tion, "and  such  companies  shall  also  be  entitled  to  all  the 
privileges  and  powers  granted  by  said  charters  ?"  This  man- 
ifestly secured  to  them,  and  prevented  the  act  from  impairing, 
their  privileges  and  powers  as  insurance  companies.  By  the 
charter  this  company  was  empowered  to  effect  fire,  marine, 
life  and  health  insurance.  This  was  its  privilege,  and  such 
was  its  power.  Nor  is  it  shown,  nor  does  it  appear,  that 
any  or  either  of  these  privileges  or  powers  are  impaired 
by  any  provision  of  the  act,  nor  have  counsel  pointed  out 
any  right  that  is  or  can  be  so  affected  by  the  general  law. 
Its  further  purpose  was  to  secure  to  companies  brought 
under  the  provisions  of  the  act  the  unimpaired  enjoyment 
of  the  franchises  and  powers  conferred  by  their  charters, 
and  not  granted  by  the  general  law.  If  their  charters  con- 
tained grants  not  conferred  by  the  act,  they  were  preserved 
in  full  force,  but  it  was  intended  to  bring  them  under  the 
controlling  power  of  the  State,  to  provide  security  to  their 
creditors,  as  provided  in  the  general  law. 

It  is  unreasonable  to  suppose  that  the  General  Assembly 
would  do  so  inconsistent  an  act,  as  in  the  first  clause  of  the 
19th  section  of  the  law  to  bring  all  chartered  companies  of  the 
State  under  the  provisions  of  the  act,  and  in  the  last  clause 
exempt  them  from  the  operation  of  the  act.  Such  folly  can 
not  be  imputed  to  that  body.     It  no  doubt  had  a  consistent 
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purpose  in  adopting  both  clauses,  and  we  fail  to  perceive 
such  repugnancy  as  repeals  or  abrogates  either  clause,  but 
they  may  each  be  rendered  operative.  The  General  Assem- 
bly, by  this  language,  only  intended  to  require  such  com- 
panies to  comply  with  such  provisions  as  were  practical. 
Matters  which  had  been  performed  in  organizing  could  not  be 
required  to  be  abandoned  and  annulled,  to  be  performed 
under  the  general  law.  But  it  was  intended  that  such  com- 
panies should  conform  their  business,  pay  or  invest  their 
capital  as  required  by  their  charters,  and  be  controlled  by  the 
general  law  in  furnishing  more  capital  when  required,  and 
subject  to  have  their  charters  annulled  in  the  mode  therein 
provided,  and  they  are  brought  under  the  provisions  of  sec- 
tion 16  as  a  part  of  the  plan  for  the  government  and  control 
of  all  companies,  whether  organized  under  special  charters 
or  under  the  general  law,  to  afford  security  to  their  creditors. 
Then  who  are  embraced  in  the  term  "trustees,"  in  the 
16th  section?  Manifestly  the  directors,  or  persons  selected 
by  the  shareholders,  at  the  time  of  organizing,  to  manage 
and  control  the  affairs  of  the  body.  It  can  refer  to  no  other 
class  of  persons.  Such  is  its  manifest  meaning  in  the  4th 
section  of  the  act,  where  the  two  are  used  as  convertible 
terms.  It  provides  for  the  election  of  "trustees  or  directors," 
each  of  whom  is  required  to  own  $500  worth  of  stock,  and 
a  majority  to  be  citizens  of  the  State.  And  the  11th  sec- 
tion authorizes  the  corporators,  trustees  or  directors,  as  the 
case  may  be,  to  make  by-laws.  Manifestly  corporators  here 
mean  shareholders.  It  surely  was  not  intended  that  the 
promoters  of  the  organization  shall,  or  even  may,  prescribe 
by-laws  for  the  government  of  a  company  and  the  manage- 
ment of  its  future  business,  when  they  may  not  be  members 
of  the  company.  By-laws  are  not  required  until  the  company 
is  organized,  and  under  the  11th  section,  when  organized, 
either  the  shareholders  or  the  trustees  or  directors,  as  they 
may  be  designated,  may  adopt  by-laws.     If  the  charter  pro- 
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Ivides  that  the  shareholders  shall  adopt  them,  they  may  act 
in  conformity  to  the  charter.  So  of  the  trustees  or  directors, 
whichever  they  may  be  called,  when  the  charter  so  provides. 
This  is  clone  after  the  company  is  organized,  and  the  section 
can  not,  by  any  construction,  apply  to  the  promoters. 

It  is  also  insisted,  that  had  the  General  Assembly  in- 
tended to  render  shareholders  in  companies  transacting 
business  under  special  laws  liable,  provision  would  have  been 
expressly  made  by  which  the  certificate  that  the  stock  was  all 
paid  could  have  been  obtained.  Such  a  conclusion  does  not 
necessarily  follow.    If  the  intention  was  to  hold  them  so  liable 

(until  paid  or  secured,  and  the  certificate  obtained  and  re- 
corded, the  means  are  undeniably  provided  by  the  statute, — if 
not  in  terms,  then  it  can  be  had  in  the  most  practical  manner. 
The  General  Assembly  has  provided  that  certain  prelimi- 
nary steps  shall  be  taken  and  observed  in  organizing  a  new 
company.  The  last,  and  that  which  licenses  the  company  to 
transact  its  business,  is  the  certificate  that  all  of  the  capital 
stock  required  by  the  charter  has  been  paid  in,  and  is  pos- 
sessed by  the  company,  in  money  or  in  such  stocks  and  bonds 
and  mortgages  as  are  required  by  the  8th  section  of  the 
act,  which  certificate,  made  by  the  Auditor,  is  required  to  be 
filed  in  the  office  of  the  clerk  of  the  county,  and  is  declared 
the  authority  for  the  commencement  of  business  by  the  com- 
pany. Why  require  the  capital  stock  to  be  paid  in  and  held 
in  money,  stocks,  bonds  or  mortgages  ?  Obviously,  as  we  have 
seen,  to  afford  security  to  the  creditors  of  such  companies,  to 
the  full  extent  of  their  capital  stock.  This  security  was  one 
of  the  controlling  purposes  of  the  act,  and  in  obedience  to 
the  requirements  of  the  constitution,  and  to  render  the  pay- 
ment of  the  capital  stock  certain,  the  shareholders  were  ren- 
dered liable  to  the  amount  they  should  severally  subscribe 
until  all  of  the  stock  should  be  paid  in,  and  the  certificate  of 
the  fact  by  the  Auditor  was  procured,  filed  and  recorded,  as 
required  by  the  10th  and  16th  sections.     This  is  clearly  the 
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requirement  and  the  reason  that  prompted  the  action  of  the 
General  Assembly  as  to  the  liability  of  shareholders  in 
companies  organized  under  the  general  law. 

The  same  reasons  existed  for  requiring  the  same  security 
to  creditors  of  companies  specially  organized  as  those  formed 
under  the  general  law.  There  is  not,  nor  can  there  be,  the 
slightest  reason  for  a  difference,  in  this  respect,  between  the 
two  kinds  of  companies.  The  requirements  of  the  constitu- 
tion were  the  same  with  both.  The  necessity  for  securing 
creditors  is  as  imperative  in  the  one  class  as  the  other. 
Hence  the  enactment  of  the  16th  section  creating  the  lia- 
bility of  shareholders  in  companies  organized  under  that 
law,  and  of  the  19th  section  bringing  all  companies  acting 
under  special  charters  under  the  same  liability,  and  of 
the  21st  section,  which  requires  them  to  report  to  the 
Auditor  the  condition  of  their  companies  on  the  first  day  of 
January  of  each  year,  giving  the  amount  of  capital  paid  in, 
and  in  what  manner  invested,  together  with  other  informa- 
tion. From  this  it  is  clear  that  in  these  several  respects  the 
intention  was  to  place  both  classes  on  precisely  the  same 
footing, — to  create  the  same  liability  in  every  respect,  unless 
exempted  by  their  special  charters.  They  were  not  exempted 
from  procuring  and  recording  the  certificate  required  by  the 
10th  and  16th  sections,  nor  were  the  shareholders  exempted 
from  paying  in  or  securing  their  capital  stock,  or  from  the 
liability  imposed  by  the  16th  section,  or  the  companies 
relieved  from  investing  their  capital  in  the  mode  prescribed 
by  their  charters,  or  according  to  the  requirements  of  the 
general  law.  They  were  made  subject  to  the  performance  of 
these  acts. 

Until  the  certificate  required  by  the  10th  section  was  pro- 
cured and  recorded,  a  company  organized  under  the  act  is 
not  authorized  to  transact  business,  and  when  companies 
specially  organized  were  brought  under  the  provisions  of  the 
general  law,  it  devolved  on  them  to  procure  a  similar  certifi- 
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cate,  and  record  the  same,  to  authorize  them  to  continue  in 
business,  and  to  relieve  the  shareholders  from  the  liability 
imposed  by  the  16th  section. 

Having  ascertained  this  to  be  the  intention  of  the  law 
makers,  it  devolves  upon  the  courts  to  so  construe  the 
statute  as  to  effectuate  their  intention.  It  is  manifest  that 
the  same  law  which  subjects  companies  organized  under 
special  charters  to  the  duties  and  liabilities  imposed  by  the 
general  law,  by  implication  imposes  the  same  duties  upon 
the  Auditor,  upon  proper  application  of  the  company,  to 
make  the  requisite  examination,  and  give  the  necessary  certi- 
ficate if  upon  such  examination  the  facts  should  warrant  it. 
The  company  could,  therefore,  have  required  the  Auditor  to 
examine,  or  cause  to  be  examined,  the  affairs  of  the  com- 
pany, and  ascertain  whether  all  of  the  capital  had  been  paid 
in  or  secured,  and  invested  as  required  by  its  charter  or  the 
general  law,  and  if  he  so  found,  to  give  the  requisite  certifi- 
cate, which  could  have  been  filed  and  recorded. 

It  would  be  useless  to  require  this  company  to  perform  the 
acts  necessary  to  organize   a  new  company.     If  the  share- 

I holders  had  secured  the  balance  of  their  subscriptions,  or 
had  paid  it,  and  it  was  invested  as  required  by  their  charter, 
that,  under  the  exceptions  in  the  19th  section,  would  be 
held  payment  and  investment  of  the  capital,  within  the 
meaning  of  the  8th  section,  and  would  require  the  Auditor 
to  grant  the  necessary  certificate,  which  could  have  been 
recorded  as  required. 
We  are  aware  that  in  the  case  of  Chase  v.  Lord,  6  Abbott, 
(N.  C.)  268,  the  New  York  Court  of  Appeals  gave  a  different 
construction  to  a  section  of  the  Insurance  law  of  that  State. 
The  section  of  that  law  is  in  some  respects  similar  to  the 
16th  section  of  our  act.  *It  is  this :  "The  trustees  and 
corporators  of  any  company  organized  under  this  act,  and 
those  entitled  to  participation  of  the  profits,  shall  be  jointly 
and  severally  liable   until  the  whole  amount  of  the  capital 
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raised  by  the  company  shall  have  been  paid  in,  and  a  certi- 
ficate thereof  recorded  as  herein  provided."  It  will  be 
observed  the  language  of  the  two  sections  is  not  the  same, 
but  it  is  not  important  at  this  time  to  determine  whether  their 
meaning  is  the  same. 

Under  that  law,  a  company  was  formed  in  that  State,  and 
for  a  time  transacted  business,  and  then  failed.  Before  its 
failure,  the  company  took  a  risk  insuring  a  vessel  and  its 
cargo,  which  were  lost.  The  assured  thereupon  sued  the 
executor  of  one  of  the  shareholders  who  had  paid  his  stock 
in  full,  but  a  portion  of  the  subscribers  had  not  paid,  nor 
had  the  certificate  that  all  of  the  stock  had  been  paid  ever 
been  procured  and  recorded.  The  circuit  court  held  the  exe- 
cutor liable,  and  rendered  judgment  against  him,  and  he 
appealed  to  the  Supreme  Court,  where  the  judgment  was 
affirmed,  and  is  reported  in  16  Hun,  369.  The  case  was 
taken  to  the  Court  of  Appeals  and  the  judgment  was  reversed 
by  a  bare  majority,  three  of  the  judges  dissenting. 

That  case  is  not  a  construction  of  the  statute  that  is 
authoritative  with  us,  as  it  was  made  subsequent  to  the 
adoption  of  our  statute,  and  if  ours  is  a  copy  of  a  pro- 
vision of  their  statute,  it  is  not  binding  on  us.  Again, 
including  the  judges  of  the  Supreme  Court,  there  were  six 
judges  who  held  the  stockholder  liable,  and  four  who  held 
the  reverse  doctrine.  Again,  on  turning  to  the  opinion  of  the 
Supreme  Court  and  the  dissenting  opinion  of  the  judges  of 
the  Court  of  Appeals,  the  reasons  for  their  conclusions  are,  to 
our  minds,  more  forcible  than  those  in  the  authoritative 
opinion  of  the  Court  of  Appeals.  The  number  of  the  opposing 
and  dissenting  judges  impairs  the  authority  of  such  a  deci- 
sion. 

It  is  said  the  declaration  is  insufficient.  It  avers,  "that 
the  whole  amount  of  the  capital  of  said  corporation  has  never 
been  paid  in,  and  no  certificate  of  such  payment  has  been 
given   or  recorded   as    required    by   the   statute  of   Illinois, 
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but,  on  the  contrary,  not  more  than  one-half  of  said  capital 
stock  subscribed  has  ever  been  paid  into  said  company." 
There  is  an  averment  that  defendant  had  subscribed  for  fifty 
shares  of  the  capital  of  the  company.  These  averments  are 
admitted  by  the  demurrer.  Each  subscriber  undertook  and 
became  liable  by  his  subscription  to  pay  the  full  amount  in 
cash,  and  the  16th  and  19  th  sections  of  the  general  law 
impose  continued  liability  on  all  subscribers,  whether  they 
have  paid  in  full  or  not,  until  all  of  the  stock  is  paid,  and  a 
certificate  thereof  is  obtained  and  recorded.  If  all  of  the 
stock  of  the  company  was  not  paid,  and  the  certificate  not 
obtained  and  recorded,  there  was  a  liability  for  the  amount 
prescribed  by  the  16th  section  of  the  law. 

The  declaration  in  the  case  avers,  and  the  demurrer  admits, 
that  no  more  than  half  of  the  capital  has  been  paid  into  the 
company.  Had  it  all  been  paid  in,  and  invested  as  required 
by  the  charter  or  the  general  law,  and  the  certificate  been 
obtained  and  recorded,  it  may  be  the  company  would  not 
have  proved  insolvent,  and  plaintiff  would  have  been  paid 
out  of  the  funds  the  company  should  have  had  from  the  sub- 
scribers for  its  stock.  At  any  rate,  defendant  and  all  other 
stockholders  in  the  company  would  have  been  relieved  from 
liability.  The  company  no  doubt  procured  credit  on  the 
supposition  that  all  of  the  stock  had  been  paid  to  the 
company,  and  was  available  to  pay  all  liabilities  of  the 
company. 

We  are,  for  these  reasons,  of  opinion,  that  the  con- 
struction we  have  given  to  the  16th  and  19th  sections,  on 
the  facts  stated  in  the  declaration. not  overcome  by  a  defence, 
renders  appellee  liable  to  pay  the  amount  of  appellant's 
claim  against  the  company,  and  that  the  court  below  erred  in 
sustaining  the  demurrer. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Justice  Sheldon,  dissenting. 

'    Mr.  Justice  Sheldon,  dissenting: 

The  general  Insurance  law  of  this  State,  which  came  in 
force  July  1,  1869,  contains  the  following  sections : 

"Sec.  16.  The  trustees  and  corporators  of  any  company 
organized  under  this  act  shall  be  severally  liable  for  all 
debts  or  responsibilities  of  such  company,  to  the  amount  by 
him  or  them  subscribed,  until  the  whole  amount  of  the  capital 
of  such  company  shall  have  been  paid  in,  and  a  certificate 
thereof  recorded,  as  hereinbefore  provided." 

"Sec.  19.  All  insurance  companies  heretofore  organized 
in  the  State  of  Illinois,  and  now  doing  business  in  this  State, 
are  hereby  brought  under  all  the  provisions  of  this  act,  except 
that  their  capitals  may  continue  of  the  amounts  and  charac- 
ter named  in  and  authorized  by  their  respective  charters, 
during  the  existing  term  of  such  charters,  and  the  investments 
of  the  capital' and  assets  of  such  companies  may  remain  the 
same  as  prescribed  by  their  charters,  anything  in  this  act  to 
the  contrary  notwithstanding ;  and  such  companies  shall  also 
be  entitled  to  all  the  privileges  and  powers  granted  by  said 
charters."     Kev.  Stat.  1874,  pp.  595-6. 

The  ground  of  the  claim  of  the  individual  liability  of  the 
defendant  for  this  debt  against  the  company  is,  that  the 
whole  amount  of  the  capital  of  the  company  has  not  been 
paid  in,  and  a  certificate  thereof  recorded,  according  to 
said  section  16  of  the  general  Insurance  law.  The  claim  of 
the  liability  is  not  under  the  charter  of  the  company ;  there 
is  no  pretence  that  defendant  has  not  paid  his  subscription 
for  stock ;  but  the  claim  is  rested  on  this  provision  in  section 
16,  and  the  provision  in  section  19,  of  the  general  Insurance 
law,  which  was  passed  subsequently  to  the  charter  and  the 
organization  of  the  company.  On  account  of  a  reservation 
contained  in  an  amendment  to  the  charter,  there  is  no  ques- 
tion made  by  counsel  as  to  the  power  of  the  legislature  to 
impose  this  individual  liability  by  this  subsequent  general 
Insurance  law,  if  "corporators"  is  to  be  construed  as  includ- 
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ing  stockholders ;  but  the  question  is,  whether  it  has  done  so. 
Section  16,  of  the  general  Insurance  law,  is  a  provision  in 
reference  to  insurance  companies  which  should  thereafter  be 
organized  under  that  general  Insurance  act.  Section  19  of 
the  act  brings  all  insurance  companies  theretofore  organized 
in  the  State,  and  doing  business,  under  all  the  provisions  of 
such  general  Insurance  act,  except  that  their  capitals  might 
continue  of  the  amounts  and  character  named  and  author- 
ized by  their  charters ;  that  the  investments  of  the  capital 
and  assets  of  such  companies  might  remain  the  same  as  pre- 
scribed by  their  charters,  anything  in  the  act  to  the  contrary 
notwithstanding ;  and  that  such  companies  should  be  entitled 
to  all  the  privileges  and  powers  granted  by  their  charters. 
It  is  thus  only  in  certain  respects  that  already  organized 
insurance  companies  are  brought  under  the  provisions  of  the 
general  Insurance  law,  and  the  inquiry  here  is,  whether  in 
this  respect  of  this  provision  of  the  law  in  section  16,  the 
Germania  Insurance  Company  has  been  brought  under  the 
general  Insurance  law.  It  has  not — as  is  explicitly  declared 
by  said  section  19 — if  thereby  there  would  be  interference 
with  its  capital  continuing  of  the  character  authorized  by  its 
charter,  with  the  investments  of  its  capital  and  assets 
remaining  the  same  as  prescribed  by  its  charter,  or  with  the 
privileges  or  powers  granted  by  its  charter. 

The  charter  is  to  be  looked  at,  as  it  is  made  a  public  act,  and 
the  declaration  makes  it  a  part  thereof.  The  charter  of  the 
company  provides,  that  when  the  corporators  and  their  asso- 
ciates shall  have  subscribed  $100,000,  and  shall  have  paid 
in  $10,000,  and  shall  have  secured  the  stock  not  paid  in  by 
certain  enumerated  securities,  and  have  chosen  certain 
directors  and  officers,  the  company  shall  be  deemed  fully 
organized,  and  enjoy  the  powers  conferred  by  the  charter. 
As  the  declaration  avers  that  the  corporation  was  organized 
under  and  by  virtue  of  its  charter,  and  had  been  in  operation 
long  prior  to  the  passage  of  the  general  Insurance  law,  it 
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may  be  assumed  that  these  conditions  of  the  charter,  as  to 
the  amount  of  stock  to  be  paid  in,  and  the  giving  of  the 
required  securities  for  the  stock  not  paid  in,  had  been  com- 
plied with,  the  presumption  to  be  indulged  being,  that  the 
company  was  rightfully  organized  and  rightfully  doing  busi- 
ness. t 

It  being  taken,  then,  that  the  required  amount  of  stock 
had  been  paid  in,  and  that  the  residue  of  the  stock  not  paid 
in  had  been  secured  in  the  prescribed  manner,  the  company 
had  a  franchise  to  do  the  business  of  fire,  marine  and  life 
insurance.  The  securities  for  the  stock  not  paid  in  formed 
a  part  of  the  capital  stock  of  the  company, — constituted  a 
feature  of  the  character  of  its  capital.  It  was  to  all  substan- 
tial intent  and  purpose  an  investment  of  the  capital  and 
assets  of  the  company.  It  was,  in  effect,  the  same  as  if  the 
subscriptions  had  been  paid  in  and  the  money  then  invested 
in  such  securities,  and,  in  my  view,  comes  within  the  excep- 
tions in  said  section  19  of  the  general  Insurance  law,  as  to 
bringing  already  organized  companies  under  its  provisions ; 
that  the  capital  of  any  such  company  might  continue  of  the 
character  authorized  by  its  charter,  and  that  the  investment 
of  its  capital  and  assets  might  remain  the  same  as  prescribed 
by  its  charter.  This  would  seem  to  be  language  framed  with 
a  view  to  just  such  a  case  as  here  presented.  It  was  also  a 
privilege  to  the  company  to  hold  and  retain  these  securities  as 
they  were,  and  so  the  case  may  also  be  regarded  as  within  the 
last  and  more  general  exception  of  the  section,  that  the  com- 
pany should  be  entitled  to  all  the  privileges  and  powers 
granted  by  its  charter. 

There  is  every  reason  why  there  should  have  been  exception 
of  such  cases.  These  assets  of  the  company,  its  unpaid  sub- 
scriptions, were  secured  by  satisfactory  securities,  as  is  to  be 
presumed.  To  what  end  should  they  have  been  required  to 
be  immediately  collected  in  ?  It  could  not  be  for  the  purpose 
of  having  the  money  kept  in  hand,  for  the  general  Insurance 
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law  itself  authorizes  the  companies  to  be  formed  under  it  to 
invest  their  capital  and  assets  in  securities.  By  such  collec- 
tion, securities  which  were  satisfactory  would  have  been 
forced  to  be  collected  in,  in  order,  as  the  general  Insurance 
law  authorizes  to  be  done,  to  reinvest  the  proceeds  in  securi- 
ties again.  No  such  idle  purpose  could  be  attributed  to  the 
legislature,  and  the  necessity  of  any  such  action  was  guarded 
against  by  the  exceptions  named. 

Further,  this  provision  in  section  16  has  no  proper  appli- 
cation to  insurance  companies  already  organized  and  doing 
business.  It  relates  to  insurance  companies  to  be  thereafter 
organized  under  that  general  Insurance  law.  The  act  made 
it  a  preliminary  and  a  prerequisite  to  the  commencement  of 
business  and  issuing  policies,  by  any  company,  that  the  whole 
amount  of  the  capital  of  the  company  should  have  been  paid 
in,  and  a  certificate  thereof  from  the  proper  officer  be  obtained 
and  filed,  the  10th  section  of  the  act  providing,  "which,  [cer- 
ificate]  on  being  filed  in  the  office  of  the  clerk  of  the  county 
where  the  company  is  to  be  located,  shall  be  their  authority 
to  commence  business  and  issue  policies;"  and  the  16th 
section,  under  which  the  liability  here  is  claimed,  provides 
that  until  the  whole  amount  of  the  capital  of  any  company 
organized  under  that  act  shall  have  been  paid  in,  the  trustees 
and  corporators  of  the  company  shall  be  liable  for  all  debts 
or  responsibilities  of  the  company  to  the  amount  by  them 
subscribed.  But  this  company,  by  its  charter,  was  author- 
ized to  commence  business  when  $10,000  should  have  been 
actually  paid  in  on  the  stock  subscribed,  and  the  residue  of 
the  subscriptions  secured  as  by  the  act  provided.  Under 
this  authority  of  its  charter  it  was  already,  when  the  general 
Insurance  law  was  passed,  and  for  a  long  time  before  had 
been,  rightfully  doing  business. 

This  provision  in  section  16,  in  relation  to  something  to  be 
done  by  insurance  companies  thereafter  to  be  formed  as  an 
authority  for  them  to  commence  business,  would  not  properly 
11—100  III. 
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apply  to  preexisting  companies  which  were  already,  and  for  a 
long  time  before  had  been,  rightfully  doing  business.  The 
latter  needed  no  authority  to  commence  business  and  issue 
policies.  They  already  had  it.  But  it  was  future  companies, 
thereafter  to  be  organized  under  the  law,  that  were  required 
to  have  such  authority  to  commence  business  and  issue 
policies,  and  until  they  obtained  it  the  trustees  and  corpo- 
rators were  made  subject  to  this  liability  imposed  by  this 
16th  section  of  the  act. 

To  repeat,  in  short :  Previously  organized  companies, 
under  special  charters,  are  in  some  respects  brought  under 
the  provisions  of  the  general  Insurance  law.  *  The  bring- 
ing them  under  such  provisions  is  done  entirely  by  trie 
19th  section  of  the  act ;  but  this  section  carefully  enu- 
merates certain  exceptions  where  such  former  companies 
shall  not  be  brought  under  the  provisions  of  the  act. 
It  does  seem  to  me  that  the  case  of  this  insurance  com- 
pany, with  the  special  provision  of  its  charter  for  the  in- 
vestment of  the  unpaid  portion  of  subscriptions  in  certain 
enumerated  securities,  comes  within  these  exceptions  upon 
any  fair  reading  of  language.  To  apply,  here,  the  provision 
in  section  16  of  the  act,  and  make  the  stockholders  in  this 
company  liable  for  the  debts  of  the  company  to  the  amount 
of  their  subscriptions,  until  the  whole  amount  of  subscribed 
stock  of  the  company  shall  have  been  actually  paid  in,  in 
money,  and  a  certificate  thereof  obtained  and  recorded,  as 
provided  by  the  act,  would,  as  I  conceive,  be  in  contraven- 
tion of  such  exceptions  that  the  capitals  of  such  previously 
organized  companies  "may  continue  of  the  amounts  and  char- 
acter named  in  and  authorized  by  their  respective  charters, 
and  the  investments  of  the  capital  and  assets  of  such  com- 
panies may  remain  the  same  as  prescribed  by  their  charters, 
anything  in  this  act  to  the  contrary  notwithstanding ;  and 
such  companies  shall  also  be  entitled  to  all  the  privileges  and 
powers  granted  by  said  charters. "     And  it  would  seem,  fur- 
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ther,  as  before  said,  that  this  provision  as  to  the  whole  amount 
of  capital  being  paid  in,  and  a  certificate  thereof  being 
obtained  and  recorded,  which  is  made  the  authority  for  com- 
mencing business  and  issuing  policies,  is,  in  its  nature,  not 
properly  applicable  to  preexisting  companies  doing  business 
under  authority  of  law  theretofore  granted. 

These,  as  I  regard,  are  reasons  sufficient,  without  looking 
further,  for  sustaining  the  demurrer  to  the  declaration.  There 
is  no  previous  case  of  contrary  import  in  this  court  which 
should  have  any  binding  force  as  a  precedent. 

In  the  case  of  Butler  v.  Walker,  80  111.  345,  in  denying 
the  application  for  a  rehearing,  there  was  express  reservation 
made  that  the  grounds  of  the  decision  in  that  case  might  be 
reexaminable  in  any  subsequent  case  of  the  kind  that  should 
come  before  the  court.  The  special  provisions  of  the  charter 
of  the  insurance  company  there,  in  respect  of  the  authority 
for  the  taking  of  securities  for  the  unpaid  portion  of  its  sub- 
scribed stock,  were  not  at  all  considered  or  brought  to  the 
attention  of  the  court  in  that  case.  Subsequent  cases,  until 
the  present,  but  followed  Butler  v.  Walker,  there  having  been 
no  raising  or  consideration  of  the  questions  in  this  case  dis- 
cussed. Not  until  now  has  there  been  a  presentation  or  con- 
sideration of  these  questions. 

Mr.  Chief  Justice  Dickey  dissenting : 

I  concur  fully  in  the  views  presented  by  Mr.  Justice 
Sheldon,  and  will  acid  some  additional  reasons  why  I  think 
the  judgment  of  the  circuit  court  in  this  case  was  right,  and 
ought  to  be  affirmed. 

I  hold,  first,  that  the  16th  section  of  the  act  in  question 
has  no  application  to  mere  stockholders,  even  in  a  company 
organized  under  this  act,  but  refers  alone  to  the  officials  of 
such  company, — the  original  corporators  or  promoters,  and 
to  their  successors,  the  trustees  or  directors  of  such  a 
company. 
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I  hold,  secondly,  that  (assuming  the  word  corporators  in 
section  16  to  mean  mere  stockholders  in  a  new  company,  and 
disregarding  altogether  the  exceptions  in  section  19,  on  which 
Mr.  Justice  Sheldon  very  properly  relies,)  the  words  of  sec- 
tion 19,  wherein  it  is  said:  "All  insurance  companies  hereto- 
fore organized  in  the  State  of  Illinois,  and  now  doing  business 
in  this  State,  are  hereby  brought  under  all  the  provisions  of 
this  act, "  were  not  intended  to  make  the  provisions  of  section 
16  applicable  to  such  old  companies. 

And,  lastly,  if  this  statute  means  that  each  of  the  stock- 
holders in  such  old  companies,  although  he /paid  in  full  for 
his  stock  and  owed  nothing  for  it  to  his  company,  should 
be  personally  liable  to  the  extent  of  the  par  value  of  his 
stock  for  all  debts  of  his  company  thereafter  contracted, 
without  the  stock  of  others  being  all  paid  in,  in  cash,  and  so 
certified  by  the  directors  or  officers  of  their  company, 
although  not  contracted  with  the  personal  approbation  of 
such  stockholder,  I  hold  that  the  General  Assembly  had  no 
constitutional  power  to  enact  such  a  provision,  and  that  the 
statute  is  not  operative  to  sustain  such  a  liability. 

As  to  my  first  proposition,  I  concede  that  the  word  corpo- 
rator is  often  properly,  and  perhaps  usually,  used  to  mean 
"a  member  of  a  corporation,"  and  that  in  that  sense  stock- 
holders are  "corporators."  The  word  corporators  is,  however, 
often  used,  and  not  improperly,  in  a  more  limited  sense, 
meaning  only  those  persons  who  are  the  original  organizers 
or  the  promoters  of  a  new  corporation.  I  think  it  is  in  this, 
the  more  limited  sense,  this  word  "corporators"  is  used  in 
this  section  16  in  its  application  to  companies  formed  under 
this  act  of  1869. 

To  get  the  true  meaning  of  any  section  of  a  statute  it  must 
be  read  with  the  context.  Section  16,  by  its  very  terms,  refers 
us  to  previous  sections  for  its  full  meaning.  It  imposes  on 
somebody  a  liability,  until  the  whole  capital  shall  have  been 
paid  in  and  a  certificate  thereof  recorded,  "as  hereinbefore  pro- 
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vidcd. "  We  must  look  to  foregoing  sections  to  find  out  what 
capital  is  to  be  paid  in,  and  how  it  is  to  be  paid  in,  and  what 
certificate  of  such  paying  in  is  referred  to,  and  how  and  where 
it  is  to  be  recorded,  in  order  to  avoid  the  liability  intended  to 
be  imposed  by  this  section  16.  The  liability  mentioned  by 
this  section  is  plainly  imposed  as  a  penalty  on  somebody  for 
the  neglect  of  some  duty.  We  must,  therefore,  look  to  fore- 
going sections  to  learn  what  these  duties  are,  and  upon  whom 
these  duties  are  by  law  imposed.  It  is  a  mistake  to  say  that 
section  16  requires  the  paying  in  of  capital,  or  the  recording 
of  any  certificate.  It  does  not  purport  to  impose  any  duty 
upon  any  one.  It  merely  imposes  a  liability  for  a  neglect  of 
duties  referred  to,  "as  hereinbefore  provided, " — that  is,  for 
the  neglect  of  duties  imposed  by  the  provisions  of  some 
clauses  to  be  found  in  foregoing  sections. 

The  following  are  all  the  words  of  the  previous  sections 
which  can  have  any  bearing  upon  any  of  the  questions  dis- 
cussed in  this  case : 

Sec.  1.  "Any  number  of  persons,  not  less  than  thirteen, 
may  associate  and  form  an  incorporated  company,"  (to 
transact  insurance  business  named  in  that  section.) 

Sec.  3.  "Such  persons  shall  file  in  the  office  of  the  Audi- 
tor *  *  *  a  declaration,  signed  by  all  the  corporators, 
expressing  their  intention  to  form"  such  a  company,  "which 
declaration  shall  also  comprise  a  copy  of  the  charter  proposed 
to  be  adopted  by  them. " 

Sec.  4.  "The  charter  comprised  in  such  declaration  shall 
set  forth  the  name  of  the  company,  the  place"  of  the  principal 
office,  "the  mode  and  manner  in  which  the  corporate  powers 
granted  by  this  act  are  to  be  exercised,  the  mode  and  manner 
of  electing  trustees  or  directors, —  a  majority  of  whom  shall 
be  citizens  of  this  State, —  and  of  filling  vacancies;  but  each 
director  of  a  stock  company  shall  be  the  owner  of  at  least 
$500  worth  of  the  stock  of  such  company  at  its  par  value, 


166  Gulliver  v.  Boelle.  [Sept. 

Mr.  Chief  Justice  Dickey,  dissenting. 

*  *  *  and  the  amount  of  the  capital  to  be  employed  in 
the  transaction  of  its  business."      *      *      * 

Sec.  6.  "No  joint  stock  company  shall  be  incorporated 
under  this  act  in  the  city  of  Chicago  *  *  *  with  a 
smaller  capital  than  $150,000,  actually  paid  in,  in  cash,  nor 
in  any  other  county  in  this  State  with  a  smaller  capital  than 
$100,000,  actually  paid  in,  in  cash.  *  *  *  No  joint  stock 
fire  insurance  company  organized  under  this  act,  or  transact- 
ing business  in  this  State,  shall  expose  itself  to  any  loss  on  any 
one  *  *  *  rjsk  jn  amount  exceeding  ten  per  cent  of  its 
paid  up  capital." 

Sec.  7.  "It  shall  and  may  be  lawful  for  the  individuals 
associated  for  the  purpose  of  organizing  any  company 
under  this  act, "  (after  filing  certain  papers  and  giving  certain 
notices,)  "to  open  books  for  subscription  to  the  capital  stock 
of  the  company  so  intended  to  be  organized,  and  keep  the 
same  open  until  the  full  amount  specified  in  the  charter  is 
subscribed. " 

Sec.  8.     "It   shall  be  lawful  for  any  insurance  company 

*  *  *  incorporated  under  any  law  of  this  State,  to  invest 
its  capital,  *  *  *  or  any  part  thereof,  in  bonds  and 
mortgages"  (on  property  of  a  value  prescribed),  and  also  "in 
the  stocks  of  this  State,  or  stocks  or  treasury  notes  of  the 
United  States,  and  also  in  bank  stock  of  national  banks,  and 
also  in  the  stocks  and  bonds  of  any  county  or  incorporated 
city  in  this  State." 

Sec.  10.  "The  charter  *  *  *  herein  required  to  be 
filed  *  *  *  shall  be  examined  by  the  Attorney  General, 
and  if  found  conformable  to  this  act  *  *  *  shall  be 
certified  by  him  to  the  Auditor,  *  *  *  who  shall  there- 
upon cause  an  examination  to  be  made,  either  by  himself  or 
by  three  disinterested  persons  specially  appointed  by  him  for 
that  purpose,  who  shall  certify,  under  oath,  that  the  capital 
herein  required  of  the  company  named  in  the  charter  *  *  * 
has  been  paid  in,  and  is  possessed  by  it  in  money,  or  in  such 
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stocks  and  bonds  and  mortgages  as  are  required  by  the  8th 
section  of  this  act ;  *  *  *  and  the  corporators  and  offi- 
cers of  such  company  shall  be  required  to  certify,  under 
oath,  that  the  capital  exhibited  to  those  persons  is  bona  fide 
property  of  the  company.  Such  certificate  shall  be  filed  in 
the  office  of  the  Auditor,  who  shall  thereupon  deliver  to  such 
company  a  certified  copy  of  the  charter  and  of  said  certifi- 
cates, which,  on  being  filed  in  the  office  of  the  clerk  of  the 
county  where  the  company  is  to  be  located,  shall  be  their 
authority  to  commence  business  and  issue  policies ;  and  such 
certified  copy  of  the  charter,  and  of  said  certificates,  *  * 
shall  be  conclusive  evidence  of  the  fact  of  the  organization 
of  such  company." 

Sec.  11.  "The  corporators,  or  the  trustees,  or  directors, 
as  the  case  may  be,  of  any  company  organized  under  this 
act,  shall  have  power  to  make  such  by-laws  *  *  *  as 
may  be  necessary,  *  *  *  and  the  same,  when  necessary, 
to  alter  and  amend,  and  they  and  their  successors  may  have 
a  common  seal." 

Sec.  12.  "It  shall  not  be  lawful  for  any  directors,  trustees 
or  managers  of  any  insurance  company  to  make  any  divi- 
dend, except"  (under  certain  conditions  set  forth  in  the  sec- 
tion). "Any  dividend  made  contrary  to  these  provisions 
shall  subject  the  company  making  the  same  to  a  forfeiture  of 
its  charter,  and  each  stockholder  receiving  it  to  a  liability  to 
the  creditors  of  such  company  to  the  extent  of  the  dividend 
received,  in  addition  to  the  other  penalties  and  punishments 
in  such  case  made  and  provided." 

Sec.  13,  after  certain  provisions  in  relation  to  mutual 
insurance  companies,  says :  "Every  person  effecting  insur- 
ance in  any  mutual  company  organized  under  this  act,  *  * 
shall  thereby  become  members  of  said  corporation  during 
the  period  of  insurance.  *  *  *  The  directors  shall, 
*  *  after  receiving  notice  of  any  loss  or  damage  by 
fire  sustained  by  any  member,  settle  and  determine  the  sums 


168  Gulliver  v.  Eoelle.  [Sept. 

Mr.  Chief  Justice  Dickey,  dissenting. 

to  be  paid  by  the  several  members  thereof,  *  *  *  and 
the  sum  to  be  paid  by  each  member  shall  always  be  in  pro- 
portion to  the  original  amount  of  his  deposit  note  or  notes. 
*  *  *  And  if  any  member  shall,  for  the  space  of  thirty 
days  *  *  *  after  notice  upon  such  member,  *  *  * 
neglect  or  refuse  to  pay  the  sum  assessed  upon  him,  *  *  * 
the  directors  may  recover  the  whole  amount  of  his  deposit 
note ;  *  *  *  but  no  member  shall  ever  be  required  to 
pay  for  any  loss  *  *  *  more  than  the  amount  of  his 
deposit  note." 

Sec.  14.  "Every  company  doing  business  as  a  joint  stock 
company  shall,  upon  the  face  of  its  policy,  in  some  suitable 
manner  express  that  such  policy  is  a  stock  policy." 

Sec.  15.  "Suits  at  law  may  be  maintained  by  any  corpo- 
ration formed  under  this  act  against  its  members  or  stock- 
holders, for  any  acts  relating  to  the  business  of  such  corpora- 
tion ;  and  suits  at  law  may  be  prosecuted  *  *  *  by  any 
member  or  stockholder  against  such  corporation." 

A  careful  consideration  of  these  previous  sections  shows 
the  things  to  be  done  before  any  policies  •  can  lawfully  be 
issued,  and  are  in  their  order  the  following :  The  thirteen 
promoters  are  (by  the  first  section)  to  associate  and  form  an 
incorporated  company,  with  a  view  of  acquiring  lawful 
authority  to  issue  policies  of  insurance.  This  is  done  by 
agreeing  upon  and  preparing  a  charter,  and  preparing  and 
filing  with  the  Auditor  a  declaration  in  writing  (comprising  a 
copy  of  the  charter),  signed  by  all  the  "corporators,"  (that  is, 
by  the  thirteen  original  associates,)  as  provided  in  section  3. 
This  charter  must  set  forth,  among  other  things,  "the  amount 
of  the  capital  to  be  employed  in  the  transaction  of  its  busi- 
ness," and  "the  mode  and  manner  of  electing  trustees  or 
directors,"  as  required  in  section  4.  When  this  declaration 
(comprising  a  copy  of  the  charter)  has  been  filed  with  the 
Auditor,  thus  signed  by  these  original  thirteen  organizers, 
(called,  in  section  3,  "corporators,")  they  are  authorized,  by 
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section  7,  to  open  books  for  subscription  to  the  capital,  and 
keep  the  same  open  "until  the  full  amount  specified  in  the 
charter  is  subscribed. "  By  section  6,  this  amount  of  capital 
must  be  at  least  $150,000  for  a  company  to  do  business  in 
Chicago,  and  at  least  $100,000  for  a  company  to  operate  in 
any  other  county  in  this  State,  and  before  the  enterprise  is 
in  readiness  for  an  examination  by  the  Auditor,  all  of  this 
capital  must,  by  section  6,  be  "paid  in,  in  cash." 

Up  to  this  stage  there  are  no  duties  prescribed  to  be  per- 
formed by  directors  or  by  stockholders.  After  this  capital  is 
thus  paid  in,  in  cash,  it  may  (by  section  8)  be  invested  by 
these  thirteen  original  corporators,  in  part  or  in  whole,  in 
stocks  and  bonds,  such  as  are  set  forth  in  that  section. 

At  this  stage  of  the  proceedings,  the  affairs  of  the  company 
still  under  the  control  of  these  original  corporators,  every- 
thing is  ready  for  the  final  examination  to  be  made  under 
the  direction  of  the  Auditor.  The  charter,  and  proof  of  the 
publication  herein  required,  having  in  the  meantime  been 
examined  by  the  Attorney  General,  and  found  conformable  to 
the  statute,  and  so  certified  by  him  to  the  Auditor  (as  is  pro- 
vided in  section  10),  it  is  then  the  duty  of  the  Auditor  to 
cause  an  examination  to  be  made.  This  may  be  made  by 
hree  disinterested  persons  appointed  by  the  Auditor  for  that 
purpose.  Section  10  requires  that  the  examiners,  after  having 
made  their  investigation,  shall  "certify,  under  oath,  that  the 
capital  herein  required  of  the  company  named  in  the  charter 
*  *  *  has  been  paid  in,  and  is  possessed  by  it  in 
money,  or  in  such  stocks  and  bonds  and  mortgages  as  are 
required  by  the  8th  section  of  this  act."  And  the  same 
section  provides  that  "the  corporators  and  officers  of  such 
company  shall  be  required  to  certify,  under  oath,  that  the 
capital  exhibited  to  those  persons  is  bona  fide  property  of  the 
company. " 

It  is  thus  shown  that  at  the  time  of  this  examination  the 
custody  of  the  capital  is  still  in  the  hands  of  the   original 
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corporators,  and  their  officers.  From  this  it  appears  that 
they  had  power  to  appoint  officers  before  there  should  be  any 
directors.  They  would  need  a  clerk  or  secretary' to  open  the 
books  and  receive  the  subscriptions ;  they  would  need  a 
treasurer,  or  other  officer  authorized  to  receive  the  cash,  and 
safely  keep  it ;  they  would  need  some  executive  officer  or 
officers  to  invest  the  cash,  or  some  part  of  it,  if  they  chose  so 
to  do,  in  stocks  and  bonds,  as  authorized  in  section  8.  That 
they  had  authority  to  make  these  investments,  if  they  chose, 
is  apparent  from  the  fact  that  the  examiners  are  not  required 
to  certify  that  the  capital  is  possessed  by  the  company  in 
money  or  in  cash,  but  the  certificate  required  is,  that  it  is 
possessed  "in  money,  or  in  such  stocks  and  bonds  as  are 
required  by  the  8th  section  of  the  act."  That  the  act  con- 
templates the  appointment  of  officers  before  this  time,  is  plain 
from  the  language  of  section  10,  providing  that  the  capital 
thus  possessed  is  to  be  exhibited  to  the  examiners  by  "the 
corporators  and  officers  of  such  company." 

The  result  of  this  examination  being  duly  certified  by  two 
certificates  to  the  Auditor  of  Public  Accounts,  it  is  made  his 
duty  to  "deliver  to  such  company  a  certified  copy  of  the 
charter  and  of  said  certificates,  which,  on  being  filed  in  the 
office  of  the  clerk  of  the  county  where  the  company  is  to  be 
located,  shall  be  their  authority  to  commence  business  and 
issue  policies ;  and  such  certified  copy  of  the  charter  and  of 
said  certificates  *  *  *  shall  be  conclusive  evidence  of 
the  fact  of  the  organization  of  such  company. " 

All  things  are  now  in  readiness  for  the  management  of  this 
business  to  be  transferred  from  the  hands  of  the  original  cor- 
porators into  the  care  and  custody  of  trustees  or  directors, 
and  the  next  thing  in  order  would  seem  to  be  the  election  of 
trustees  or  directors  in  the  mode  prescribed  by  the  charter ; 
and  the  trustees  or  directors  being  elected  and  qualified, 
the  duties  of  the  promoters,  organizers  or  corporators  (by 
whatever  name  known)  there  end,  and  the  duties  of  trustees 
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or  directors  there  begin.  The  trustees  or  directors  are  the 
successors  of  the  original  managers,  called  sometimes  "cor- 
porators." 

In  the  transaction  of  the  business  required  to  be  done  by 
these  thirteen  promoters,  or  original  organizers,  or  "corpora- 
tors, "  there  might  be,  and  probably  would  be,  a  necessity  for 
by-laws,  to  regulate  the  meetings  of  the  promoters,  to  pre- 
scribe the  duties  of  officers  appointed  by  them,  or  for  other 
purposes  in  connection  with  the  collection  of  the  tax,  its  safe 
keeping,  its  investment,  and  its  exhibition  to  the  examiners 
appointed  by  the  Auditor. 

After  the  directors  or  trustees  assume  control,  other  by-laws 
might  be  needed,  or  the  by-laws  already  made  might  need 
amendment  or  alteration.  Accordingly  it  is  provided  in  sec- 
tion 11,  "the  corporators,  or  the  trustees  or  directors,  as  the 
case  may  he,  of  any  company  organized  under  this  act,  shall 
have  power  to  make  such  by-laws  *  *  *  as  may  be 
deemed  necessary  for  the  government  of  its  officers  and  the 
conduct  of  its  affairs,  and  the  same,  when  necessary,  to  alter 
and  amend ;  and  they  and  their  successors  may  have  a  com- 
mon seal,  and  may  change  and  alter  the  same  at  their 
pleasure." 

Attention  is  called  to  the  words  in  the  foregoing  section,  "as 
the  case  may  be. "  The  provision  plainly  means  that  either 
the  corporators  or  the  directors,  whichever  may  be  engaged  in 
the  management  of  the  business  of  the  company  for  the  time 
being,  shall  have  power  to  make  such  by-laws,  and  the  same 
to  alter  and  amend. 

By  these  provisions  of  the  statute  it  is  plainly  made  the 
duty  of  the  original  associates  or  corporators  to  take  care 
that  the  capital  of  the  company  is  all  paid  in,  in  cash,  and  a 
certificate  thereof  filed,  before  the  management  of  the  busi- 
ness is  passed  over  to  the  hands  of  directors,  and  it  is  equally 
plain  that  it  is  the  duty  of  the  directors  to  take  care  that  all 
this  has  been  done  before  they  enter  upon  the  regular   busi- 
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ness  of  the  corporation,  and  before  any  policies  are  issued, 
for  the  10th  section  of  the  act  says,  that  such  certificate,  on 
being  filed,  "shall  be  their  authority  to  commence  business 
and  issue  policies." 

Thus,  we  learn,  that  the  capital  mentioned  in  section  16, 
"as  hereinbefore  provided"  to  be  paid  in,  is  the  amount  of 
capital  to  be  stated  in  the  charter,  as  provided  in  section  4, 
and  is  that  which,  by  section  6,  is  to  consist  of  at  least 
$150,000  for  a  stock  company  in  Chicago;  and  is  that  which, 
by  section  7,  is  required  to  be  fully  subscribed  before  the  books 
for  subscriptions  are  to  be  closed  by  "the  individuals  asso- 
ciated for  the  purpose  of  organizing  any  company  under  this 
act;"  and  is  that  which,  by  section  8,  "may  be  lawfully 
invested  in  bonds,  mortgages  and  stocks  described  in  that 
section ;  and  is  that  which  the  examiners  appointed  by  the 
Auditor  are  required,  by  section  10,  "to  certify,  under  oath, 
that"  it  "has  been  paid  in  and  is  possessed  by"  the  company 
"in  money,  or  in  such  stocks  and  bonds  and  mortgages  as  are 
required  in  the  8th  section  of  this  act ; "  and  is  that  capital 
of  which,  by  the  10th  section,  it  is  said,  "the  corporators  and 
officers  of  such  company  shall  be  required  to  certify,  under 
oath,  that  the  capital  exhibited  to  those  persons"  (the  exami- 
ners) "is  bona  fide  property  of  the  company."  We  also  find, 
as  to  the  manner  of  its  being  paid  in,  that  by  section  6  it  is 
to  be  paid  in  in  cash. 

As  to  the  "certificate  thereof,"  mentioned  in  section  16,  it 
plainly  means  a  certificate  of  the  fact  that  the  capital  had  been 
paid  in,  in  cash.  This  must  refer  either  to  the  certificate  of 
the  examiners  to  be  made  to  the  Auditor,  or  to  the  certificate  of 
the  Auditor,  being  a  certified  copy  of  the  charter  and  of  the 
certificate  made  by  the  corporators  and  officers  as  to  the  capital 
exhibited  to  the  examiners,  and  of  the  certificate  of  the  exam- 
iners,— that  is,  the  document  which  is  to  be  filed  with  the 
county  clerk,  and  of  which  it  is  said,  it  "shall  be  their  author- 
ity to  commence  business  and  issue  policies."     In  my  judg- 
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ment  it  is  this  final  certificate  which  is  referred  to  in 
section  16. 

There  is  no  express  provision  for  the  recording  of  any  of 
these  certificates,  but  I  think  by  a  fair  construction  the  filing 
with  the  county  clerk  is  to  be  taken  to  be  the  thing  meant  by 
the  words,  "and  a  certificate  thereof  recorded,"  found  in  sec- 
tion 16. 

We  find,  also,  that  the  duties — for  the  failure  in  the  perform- 
ance of  which  the  penalty  in  section  16  is  imposed — consist, 
first,  of  the  duty  to  see  to  it  that  all  the  capital  mentioned  in 
the  charter  was  actually  paid  in,  in  cash ;  and  next,  to  see  to 
it  that  the  proper  certificate  thereof  was  filed  with  the  clerk 
before  any  policies  were  issued.  We  find,  also,  that  no  part 
of  these  duties  was  imposed  upon  the  mere  stockholder,  but 
we  do  find  these  duties  are  imposed  upon  the  original  thirteen 
organizers,  and  upon  the  trustees  or  directors. 

From  this  review  of  the  provisions  of  the  foregoing  section 
I  am  led  to  the  conclusion  that  the  liability  imposed  in 
section  16  for  a  failure  to  see  that  the  capital  is  all  paid  in, 
in  cash,  and  a  certificate  thereof  recorded  as  thereinbefore 
provided,  upon  the  trustees  and  corporators  of  any  company 
formed  under  this  act,  was  intended  to  be  imposed  upon  the 
original  associates,  who  had  authority  "to  associate  and  form 
an  incorporated  company, "  and  upon  the  trustees  or  direc- 
tors who  succeed  them  in  the  management,  these  being  the 
only  persons  upon  whom  the  previous  sections  had  cast  any 
duties  in  relation  to  the  matter  in  question. 

The  chief  object  of  this  section  16  was  evidently  to  furnish, 
in  the  organization  of  such  new  companies,  additional  safe- 
guards that  no  policies  should  be  issued  until  the  capital  had 
all  been  actually  paid  in,  in  cash,  and  so  a  penalty  is  provided, 
to  be  borne  by  those  through  whose  wrong  the  general  busi- 
ness should  be  begun  in  violation  of  law.  If  punishment  is 
to  be  imposed  for  a  default,  it  must  be  taken  (unless  the  con- 
trary is  expressly  declared  or  shown  by  clear  and  necessary 
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implication)  that  the  punishment  is  to  be  imposed  upon  the 
persons  in  default,  and  not  upon  those  who  have  no  duty 
imposed  upon  them  in  relation  to  the  matter  to  which  the 
penalty  relates. 

The  original  corporators,  whose  duty  it  is  to  receive  the 
capital  in  cash  and  procure  the  final  certificate  from  the 
Auditor,  necessarily  know  whether  these  duties  have  been 
performed.  The  trustees  or  directors,  when  they  take  charge 
of  the  capital,  receiving  it  from  the  corporators,  have  the 
means  of  ascertaining  whether  the  capital  has  been  in  fact 
all  paid  in,  and  whether  the  necessary  final  certificate  has 
been  procured  and  filed  with  the  county  clerk.  When  they 
receive  the  custody  of  the  capital  from  the  corporators,  they 
can  examine  the  cash,  and  the  investments,  if  any  part  of  it 
has  been  invested  in  stocks  or  bonds.  If  they  go  on  without 
knowing  that  all  this  has  been  done,  and  that  it  has  been  so 
certified,  it  is  reasonable  that  they  should  be  made  responsi- 
ble, until  the  affairs  of  the  company  are  put  in  the  condition 
required  by  the  statute.  But  it  is  not  reasonable  that  a  man 
who  has  merely  subscribed  for  certain  shares  of  stock,  and 
has  paid  in  the  cash  for  such  shares,  should  be  thus  charged, 
when  he  has  neglected  no  duty  imposed  upon  him  by  law. 
It  is  true,  he  might  look  in  the  clerk's  office  and  see  whether 
the  certificate  required  has  been  filed,  but  such  is  not  usually 
regarded  as  the  duty  of  a  mere  stockholder.  He  may  have 
the  right  to  inspect  the  books,  but  he  has  no  right  to  count 
the  money  in  the  safe,  so  as  to  determine  whether  or  not  all 
other  stockholders  have  in  fact  paid  in  their  dues. 

There  is  another  reason  which  leads  me  to  think  that  the 
word  "corporators,"  as  used  in  section  16,  is  not  intended  to 
mean  stockholders.  This  word  "corporators"  is  used  in  many 
parts  of  this  statute,  and  in  no  instance,  in  any  provision  in 
relation  to  a  stock  company,  is  this  word  "corporator"  used 
to  mean  stockholder,  unless  it  be  in  this  section  16,  and  in 
many  parts  of  the  act  provisions  are  found  which  do  relate 
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to  the  mere  owners  of  stock  in  a  stock  company,  and  in  every 
instance  where  mere  shareholders  are  spoken  of  they  are 
designated  as  "stockholders."  They  are  spoken  of  by  that 
designation  in  twelve  different  places  in  the  act,  and  mere 
shareholders  are  not  mentioned  in  any  part  of  the  act  by  any 
other  description,  unless  it  be  by  the  term  "corporators,"  as 
found  in  this  section  16.  If  my  construction  of  the  meaning 
of  the  word  "corporators"  in  section  16  be  right,  it  will  then 
be  found  that  the  word  "corporators"  in  this  act,  in  every 
single  instance,  is  used  to  mean  the  original  associates  or 
promoters  of  a  new  corporation,  and  is  nowhere  used  in  the 
act  in  any  other  sense.  It  is  also  true,  that  wherever  in  the 
act  reference  is  had  to  a  mere  member  of  a  corporation,  if 
the  reference  relates  to  a  stock  company,  they  are  everywhere 
called  "stockholders,"  and  where  the  reference  relates  to  a 
mutual  company,  they  are  everywhere  called  "members  of" 
the  corporation. 

My  construction  of  the  meaning  of  this  word  "corporators" 
is  fortified  by  the  decision  in  the  case  of  Chase  v.  Lord,  6 
Abbott,  (N.  C.)  268,  made  by  the  court  of  last  resort  in  the 
State  of  New  York, — the  Court  of  Appeals. 

Our  statute  of  March  11,  1869,  is  plainly  modeled  after 
the  statutes  of  New  York,  in  force  at  the  time  of  its  passage. 
In  fact,  most  of  its  sections,  and  clauses  in  nearly  all  of  its 
sections,  are  copied  verbatim  from  the  statutes  of  New  York. 
In  New  York  the  comptroller  performs  the  duties  imposed  on 
the  Auditor  by  our  statute.  In  New  York  only  a  given  por- 
tion of  the  capital  of  joint  stock  companies  is  required  to  be 
"raised"  in  cash  before  the  commencement  of  ordinary  busi- 
ness. By  the  statute  of  New  York  there  is  a  preliminary 
inspection  by  examiners  appointed  by  the  comptroller,  and  a 
filing  of  certificates  as  required  in  our  statute.  In  the  sec- 
tions directing  the  mode  of  organization,  in  their  statute,  as 
in  ours,  there  is  no  express  provision  directing  any  certificate 
to  be  recorded.     In  New  York  the  statute  has  a  section  say- 
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ing :  "The  trustees  and  corporators  of  any  company  organized 
under  this  act  *  *  *  shall  be  jointly  and  sever- 
ally liable  until  the  whole  amount  of  the  capital  raised 
*  *  *  shall  have  been  paid  in,  and  a  certificate  thereof 
recorded  as  hereinbefore  provided." 

It  will  be  observed  that  we  have  copied  even  the  blemishes 
of  the  New  York  statute,  by  speaking  of  a  recording  as  being 
"hereinbefore  provided,"  when  in  neither  statute  is  anything 
but  filing  spoken  of  in  the  previous  sections. 

It  was  sought  in  Chase  v.  Lord,  supra,  to  charge  a  stock- 
holder of  a  company  formed  under  their  general  statute  with 
a  debt  of  the  corporation,  incurred  when  the  whole  of  that 
part  of  the  capital  required  to  be  paid  in,  in  cash,  or  "raised," 
had  not  been  so  paid  in.  The  Court  of  Appeals  held  that  the 
word  "corporators,"  in  their  statute,  did  not  signify  "stock- 
holders," and  said:  "The  corporators  are  the  associates  who 
are  the  getters  up  of  the  company,  and  whose  functions  cease 
with  its  organization.  *  *  *  Corporators  exist  before 
stockholders,  and  do  not  exist  with  them.  When  stock- 
holders come  in,  corporators  cease  to  be..  Corporators  are 
liable  if  they  launch  the  company  without  complying  with 
the  law." 

Now,  what  are  the  reasons  suggested  for  a  different  con- 
struction of  the  word  corporators  in  this  section  16?  It  is 
first  said,  that  the  constitution  of  1848  (in  force  when  this 
act  of  1869  was  passed)  declares,  that  "dues  from  corpora- 
tions *  *  *  shall  be  secured  by  such  individual  liabili- 
ties of  the  corporators,  or  other  means,  as  may  be  prescribed 
by  law ; "  that  this  constitutional  requirement  operates  as  an 
imperative  command  on  the  General  Assembly ;  that  being 
under  this  obligation,  that  body  endeavored  to  discharge  the 
duty  thus  imposed;  and  it  is  argued,  that  liability  of  pro- 
moters (or  corporators,  in  the  sense  I  understand  this  term 
to  have  been  used,)  would  be  very  inadequate  security  for  the 
vast  dues  from  corporations  ;  and  hence  the  General  Assembly, 
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it  must  be  assumed,  used  this  term  in  the  broad  sense  of 
stockholders. 

This  argument  takes  no  notice  of  the  words,  "or  other  means, 
as  may  be  prescribed  by  law, "  found  in  that  clause  in  the 
constitution.  The  mandate  of  the  constitution  is  not  that 
such  dues  shall  be  secured  by  individual  liability  of  the 
corporators,  "but  by  such  individual  liabilities  of  the  corpo- 
rators, or  such  other  means,  as  may  be  prescribed  by  law." 
By  this  provision  of  that  constitution  the  General  Assembly 
is  commanded  to  provide  by  law  for  the  securing  of  dues 
from  corporations.  This  is  the  mandate.  The  clause  con- 
tains a  suggestion  that  this  may  be  done  "by  such  individual 
liabilities  of  the  corporators  as  may  be  prescribed  by  law,  or 
by  such  other  means  as  may  be  prescribed  by  law."  This  man- 
date and  these  suggestions  the  General  Assembly  fully  recog- 
nized and  strictly  obeyed  in  passing  this  general  Insurance 
act.  To  prevent  the  issuing  of  policies  before  the  capital 
should  be  all  paid  in,  in  cash,  and  so  certified,  it  provided  that 
the  managers  thus  violating  the  law  should  be  liable  to  the 
limit  of  the  amount  of  their  stock.  Thus  a  cash  capital  was 
insured,  and  to  provide  against  loss  by  improvident  invest- 
ments, the  8th  section  directs  in  what  bonds  and  stocks  this 
capital  may  be  invested ;  and  by  the  last  clause  of  the  6th 
section  such  companies  are  forbidden  to  expose  themselves, 
upon  any  one  risk,  to  the  chance  of  a  loss  of  over  ten  per  cent 
of  their  paid  up  capital ;  and  section  12  forbids  the  making 
of  dividends  where  the  making  of  the  same  can  injure  the 
creditors,  and  imposes  upon  all  stockholders  receiving  any  such 
forbidden  dividends,  a  liability  to  the  creditors  to  the  extent 
of  the  dividend  received  by  them  respectively ;  and  by  sec- 
tion 21  the  officers  are  required  to  make  annual  reports  to 
the  Auditor  of  the  condition  of  the  financial  affairs  of  the 
company,  showing,  first,  the  capital  stock  of  the  company 
actually  paid  in;  second,  the  property  and  assets  held  by  the 
company,  specifying  in  detail  the  nature  and  amount  and 
12—100  III. 
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value  of  each  kind  of  property  so  held,  under  twelve  different 
heads ;  third,  the  liabilities  of  the  company,  specifying  each 
in  detail,  as  therein  stated,  under  seven  different  heads; 
fourth,  the  income  of  the  company  during  the  preceding 
year,  specifying  the  source  of  such  income,  under  four  differ- 
ent heads  named  in  the  clause ;  fifth,  all  expenditures  within 
the  same  year,  specifying  in  detail  the  nature,  amount  and 
purpose  of  each  expenditure.  By  the  same  section  the  offi- 
cers of  such  corporations  are  required  to  promptly  reply  to 
any  inquiries  made  by  the  Auditor  in  relation  to  its  doings 
or  condition,  or  any  other  matter  connected  with  its  transac- 
tions, and  this  duty  is  enforced  by  heavy  penalties  for  neg- 
lect. By  section  23  it  is  made  the  duty  of  the  Auditor  to 
examine,  from  time  to  time,  in  person  or  otherwise,  when- 
ever he  shall  deem  it  expedient,  into  the  affairs  of  such  com- 
panies, with  full  authority  to  inspect  the  books  and  the 
assets,  and  to  examine,  under  oath,  any  officer  of  the  com- 
pany touching  the  affairs  or  condition  of  the  company,  and 
when  the  public  interest  requires,  the  Auditor  must  publish 
the  result  of  such  investigation ;  and  if,  whenever  the  assets 
are  insufficient  in  value  to  render  it  safe  to  permit  the  com- 
pany to  continue  business, — unless  the  stockholders  will  come 
forward  with  enough  to  make  good  such  deficiency, — the  busi- 
ness is  to  be  closed,  and  the  affairs  wound  up  under  the 
direction  of  the  courts.  Other  safeguards,  calculated  to 
secure  dues  from  such  corporations,  are  found  in  the  act,  not 
here  mentioned. 

If  the  word  "corporators,"  in  section  16,  shall  be  held  to 
mean  the  first  managers  of  the  company,  and  not  to  mean 
and  embrace  mere  stockholders,  can  it  be  said,  with  any 
reason,  that  such  construction  would  convict  the  General 
Assembly  of  a  failure  to  prescribe  by  law,  as  commanded  by 
the  constitution,  security  for  dues  of  corporations,  by  any 
liability  of  the  shareholders,  or  by  any  other  means?  I  think 
not.     Shareholders  in  other  parts  of  the  act  are  subjected  to 


1881.]  Gulliver  v.  Koelle.  179 

Mr.  Chief  Justice  Dickey,  dissenting. 

certain  "individual  liabilities,"  and  "other  means"  in  abund- 
ance are  prescribed  for  the  purpose  in  question.  When  the 
General  Assembly  has  so  met  the  behests  of  the  constitution, 
this  court  can  not,  as  I  think,  properly  say  they  have  not 
done  their  full  duty ;  nor  can  it  properly  supply  any  supposed 
default  in  that  branch  of  the  government  by  stretching  one 
of  its  enactments  beyond  its  true  meaning,  by  (what  seems 
to  me  to  be)  unwarrantable  construction.  I  derive  no  light 
on  this  question  from  this  reference  to  the  constitution. 

Section  11  says  :  "The  corporators,  or  trustees,  or  directors, 
as  the  case  may  be,  *  *  *  shall  have  power  to  make 
such  by-laws  *  *  *  as  may  be  deemed  necessary  for  the 
government  of  its  officers  and  the  conduct  of  its  affairs,  and 
the  same,  when  necessary,  to  alter  or  amend."  It  seems  to 
me  a  mistake  to  say  of  this  section,  "manifestly  corporators 
here  mean  shareholders."  I  think  the  word  "corporators" 
in  section  11  means  the  original  associates,  and  not  share- 
holders. I  call  attention  to  the  words,  "as  the  case  may  be." 
This  phrase  necessarily  implies  that  by-laws  may  be  made 
or  amended  in  the  early  stage  of  the  business,  when  the 
corporators  or  promoters  have  the  custody  of  the  books  and 
assets,  or  at  a  later  stage  of  the  business,  when  the  manage- 
ment is  in  the  hands  of  trustees  or  directors  chosen  in 
such  manner  and  at  such  time  as  the  charter  prescribes. 
So  this  section  11  provides  that  by-laws  may  be  made,  or 
amended,  or  altered  by  the  corporators,  or  by  the  trustees 
or  directors,  "as  the  case  may  be," — that  is,  in  case  the 
corporators  are  in  the  management,  then  by  the  corporators, 
and  in  case  the  affairs  have  been  turned  over  to  trustees  or 
directors  by  the  original  corporators,  then  the  by-laws  may 
be  made  or  changed  by  the  trustees  or  directors,  and 
hence  the  words,  "the  corporators,  or  the  trustees  or  directors, 
as  the  case  may  be." 

I  think,  too,  it  is  a  mistake  to  say  a  corporation,  under 
this  act,  can  not  be  liable  for  expenses  preliminary  to  the 
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getting  and  filing  its  final  certificate,  constituting  the 
authority  of  its  directors  and  officers  to  commence  business 
and  issue  policies.  Under  this  act,  I  think  that  as  soon  as 
the  articles  of  association,  containing  a  copy  of  the  charter, 
is  signed  by  the  associates,  or  by  all  the  corporators,  they 
become  a  body  politic,  capable  of  making  all  the  contracts 
and  incurring  all  the  liabilities  incident  to  the  obtaining  of 
the  right  or  lawful  authority  to  issue  policies.  This  is  mani- 
fest from  the  language  of  the  10th  section,  in  connection  with 
the  provisions  of  section  8.  By  section  10,  when  the  exam- 
iners are  appointed  by  the  Auditor  to  examine  the  capital,  it 
is  said,  they  "shall  certify,  under  oath,  that  the  capital  herein 
required  of  the  company  named  in  the  charter  has  been  paid 
in,  and  is  possessed  by  it  in  money,  or  in  such  stocks  and 
bonds  and  mortgages  as  are  required  by  section  8  of  this  act ; 
*  *  *  and  the  corporators  and  officers  of  such  company 
shall  be  required  to  certify,  under  oath,  that  the  capital 
exhibited  to  those  persons  (the  examiners)  is  bona  fide  prop- 
erty of  the  company."  Looking  at  section  8,  provision  is 
found  making  it  lawful  for  such  company  to  invest  its  capital, 
or  any  part  thereof,  in  certain  kinds  of  stocks,  or  bonds  and 
mortgages.  It  is  thus  shown  that  it  is  assumed  in  this  statute 
that  before  the  Auditor's  examiners  come  to  inspect,  there  is 
a  corporation  capable  of  owning  money  and  property,  and  a 
corporation  which  has  had  before  that  time  the  capacity  to 
receive  money  and  invest  it  in  stocks  and  bonds.  To  do  this 
it  must  have  had  some  officers  or  agents  capable  of  acting  for 
this  corporation,  and  of  incurring  any  and  all  liabilities,  debts 
^nd  responsibilities  necessary  to  the  attainment  of  the  object 
of  the  association.  I  think,  for  all  such  purposes,  "the 
associates"  become  a  corporation  the  moment  the  articles  of 
association  are  signed  by  the  corporators. 

Chief  Justice  Shaw,  in  Gray  v.  Coffin,  9  Cush.  199,  said : 
"To  create  any  individual  liability  of  members  for  the  debt 
of  a  corporation     *     *      *      is  a  wide  departure  from  estab- 
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lished  rules  of  law,  *  *  *  and  depending  solely  upon 
provisions  of  jiositlve  law.  It  is,  therefore,  to  be  construed 
strictly,  and  not  extended  beyond  the  limits  to  which  it  is 
plainly  carried  by  such  provisions  of  statute." 

Can  it  reasonably  be  said,  in  view  of  all  the  provisions  of  this 
statute,  that  it  appears  plainly  from  the  provisions  of  this 
statute  that  it  was  the  intention  to  impose  this  penalty  upon 
the  mere  stockholders  ? 

My  second  proposition  is,  that  even  if  the  word  "corpora- 
tors," in  section  16,  be  held  to  mean  "stockholders"  in  a  cor- 
poration organized  under  this  general  act,  still,  the  provisions 
of  section  16  are  not  made  applicable  to  companies  organ- 
ized before  the  passage  of  that  act,  and  doing  business 
properly  under  their  charters.  In  other  words,  the  provisions 
of  section  19  (even  if  that  section  did  not  contain  the  excep- 
tions on  which  Mr.  Justice  Sheldon  very  properly  relies)  were 
not  intended  to,  and,  taken  without  the  exceptions,  do  not, 
upon  fair  construction,  render  the  provisions  of  section  16  or 
of  section  10  applicable  to  such  old  companies. 

Chief  Justice  Marshall,  in  Woods  v.  Adams,  2  Cranch, 
341,  said:  "General  expressions  may  be  restrained  by  subse- 
quent particular  words,  which  show  that  in  the  intention  of 
the  legislature  those  general  expressions  are  used  in  a  par- 
ticular sense." 

Section  19,  as  to  these  old  companies,  says,  they  "are 
hereby  brought  under  all  the  provisions  of  this  act. "  These 
are  the  talismanic  words  on  which  the  plaintiff  in  this  case 
relies.     These  words  do  not  make  every  provision  of  the  act 

I  applicable  to  old  companies.  It  is  one  thing  to  be  brought 
under  the  laws  of  a  country,  and  it  is  quite  another  thing  to 
have  all  such  laws  made  applicable  to  the  person  or  corpora- 
tion thus  brought  under  such  laws.  Every  man  coming  into 
a  State  to  reside  is  "brought  under"  all  the  laws  of  such 
State,  but  all  the   provisions  of  such  laws  are  not  thereby 
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safeguards  provided  for  the  safety  of  laborers  in  mines  can 
have  no  application  to  him.  If  he  be  of  full  age,  statutes  as 
to  minors  can  have  no  application  to  him.  If,  then,  section 
16  imposes  a  liability  on  stockholders  of  a  corporation  which 
is  to  be  organized  under  that  act,  and  such  corporation  is  not 
to  be  allowed  to  transact  the  business  of  issuing  policies 
until  the  provisions  of  section  10  and  of  section  6  of  that 
act  have  been  complied  with,  it  by  no  means  follows  that 
sections  10  and  6  or  16  are  to  have  any  application  to  the 
stockholders  of  a  company  not  organized  under  that  act,  and 
which  was  not  required  by  any  provision  of  law  to  comply 
with  the  provisions  of  section  10  or  of  section  6  of  that  act. 
It  is  not,  however,  claimed,  as  I  understand  it,  by  the 
plaintiff  in  this  case,  or  held  by  the  court,  that  all  the  pro- 
visions of  this  act  can  properly  be  regarded  as  made  applica- 
ble to  then  existing  companies.  It  is  not  claimed  that  a  then 
existing  company  was  required  to  have  its  stockholders,  or 
members,  or  officers  "associate  and  form  an  incorporated  com- 
jDany, "  as  provided  in  section  1 ;  or  to  file  with  the  Auditor 
a  declaration  comprising  a  copy  of  the  charter  "signed  by  all 
the  corporators, "  as  required  by  section  3 ;  or  to  change  the 
amount  of  its  capital  so  as  to  conform  with  the  requirements 
of  section  6 ;  or  to  comply  with  section  7  by  opening  books 
for  stock  subscriptions ;  or  to  comply  with  the  provisions  of 
section  10,  as  to  having  its  charter  examined  by  the  Attorney 
General,  and  duly  certified  by  him  to  the  Auditor.  If  all  this 
be  so,  by  what  reasoning  or  authority  can  it  be  said  that 
these  general  words  of  section  19  did  make  applicable  to  a 
then  existing  company  the  other  provisions  of  section  10, 
requiring  that  the  capital  of  such  companies  should  be 
exhibited  to  examiners  appointed  by  the  Auditor,'  and  requir- 
ing the  filing  of  certificates  that  the  capital  had  "all  been 
paid  in,"  and  was  then  "possessed"  by  such  companies  "in 
money,  or  in  stocks"  and  bonds,  as  provided  in  section  8? 
There  is  no  intention  expressed  in  the  act  of  1869,  or  else- 
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where,  to  require  that  this  should  be  clone.  There  is  no  pro- 
vision in  the  charter  of  this  company  requiring  that  it  should 
be  done.  There  are  provisions  found  in  this  statute  stating 
expressly  under  what  circumstances  the  provisions  of  section 
10  may  be  made  applicable  to  a  then  existing  insurance 
company.  By  section  17  it  is  enacted,  that  "any  existing 
joint  stock  fire  insurance  company,  heretofore  incorporated 
under  the  laws  of  this  State,  *  *  *  having  a  capital  of 
at  least  $100,000,  may,  without  increasing  its  capital,  at  any 
time  within  two  years  previous  to  the  termination  of  its 
charter, "  by  giving  notice  and  making  a  declaration  of  such 
intention,  "signed  by  the  president  and  two-thirds  of  its 
directors,  of  their  desire  for  such  extension,  extend  the  term 
of  its  original  charter,  *  *  *  by  altering  and  amending 
the  same  so  as  to  accord  with  the  provisions  of  this  act,  and 
filing  a  copy  of  such  amended  charter,  with  the  declaration 
aforesaid,  in  the  office  of  the  Auditor  of  Public  Accounts ; 
whereupon  the  same  proceedings  shall  he  had  as  are  required 
in  the  10th  section  of  this  act."  It  is  also  provided  in  the  18th 
section,  that  "any  existing  fire  insurance  company  *  *  * 
may,  at  any  time,  increase  the  amount  of  its  capital  stock, " 
upon  giving  certain  notice  of  such  intention,  "with  the 
written  consent  of  three-fourths  in  amount  of  its  stockholders, 

*  *  *  by  altering  and  amending  their  charter  in  this 
respect,  and  by  filing  a  copy  o'f  their  charter,  so  amended, 
together  with  a  declaration  under  its  corporate  seal,  signed 
by    its    president    and  directors,   of   their    desire  so    to   do, 

*  *  *  in  the  office  of  the  Auditor  of  Public  Accounts,  and 
upon  the  same  proceedings  had  as  are  required  in  the  10th 
section  of  this  act. " 

It  would  seem  that,  inasmuch  as  this  statute  has  expressly 
provided  for  the  cases  in  which  a  then  existing  company  may 
be  required  to  conform  to  the  proceedings  required  in  the  10th 
section  of  the  act,  it  should  be  inferred  that  then  existing 
companies  were  not  understood  to  be  required  to   conform  to 
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any  of  the  provisions  of  this  10th  section,  except  in  the 
cases  thus  expressly  pointed  out.  The  expression  of  the  one 
is  the  exclusion  of  the  other.  I  can  find  no  warrant  for 
saying  that  section  19  was  intended  to  require  any  then 
existing  company,  except  upon  its  own  will,  to  conform  to 
any  of  the  requirements  of  section  10. 

I  confess  that  I  am  unable  to  understand  exactly  with  what 
provisions  of  this  general  act  then  existing  companies  are 
held,  by  this  court,  to  be  required  to  comply.  It  is  said  in 
substance,  that  this  company,  by  its  charter,  was  authorized 
to  invest  its  capital  in  certain  stocks  and  in  certain  bonds 
and  mortgages,  and  that  under  this  act,  "if  its  capital  was 
thus  invested,  *  *  *  it  could  so  remain."  And  again, 
"if  the  stock  was  paid  in  and  invested  as  authorized  by  the 
charter,  the  19th  section  in  terms  permits  it  to  so  remain, 
unaffected  in  the  slightest  degree."  And  again  it  is  said,  if 
the  capital  of  this  company  had  been  invested  in  the  securi- 
ties mentioned  in  the  charter,  "that  investment  was  protected, 
and  nothing  further  was  required  to  be  done  in  regard  to  the 
investment  of  the  capital. " 

On  the  other  hand  it  is  said,  "it  seems  to  have  been  one 
of  the  obvious  purposes  of  the  statute  to  require  the  entire 
capital  to  be  paid  in  and  invested  in  the  manner  prescribed 
by  the  8th  section,  where  companies  are  organized  under  the 
act,  *  *  *  and  if  acting  under  a  special  charter,  that 
the  capital  should  be  paid  and  invested  as  required  by  its 
provisions,  as  a  condition  to  its  continuing  to  do  business." 
And  again  it  is  said,  "it  was  intended  that  such  companies 
should  conform  their  business,  pay  and  invest  their  capital, " 
as  required  by  the  general  law. 

Now,  the  capital  of  this  Germania  company,  we  must  infer 
from  the  pleadings  in  this  case,  had  been  paid  up  in  cash  to 
the  extent  required  by  its  charter,  and  the  residue  of  its  capi- 
tal consisted  of  stock  notes,  secured  in  the  manner  required 
by  its  charter,  and  its  moneys  were  invested  in  the  class  of 
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securities  that  were  prescribed  by  its  charter.  If  so,  then 
"the  stock  was  paid  in  and  invested  as  authorized  by  the 
charter,"  and  it  is  conceded  that  "the  19th  section  in  terms 
permits  it  to  so  remain,  unaffected  in  the  slightest  degree." 
And  it  is  said,  "if  so,  that  investment  was  protected,  and 
nothing  further  was  required  by  the  act  to  be  done  in  regard 
to  the  investment  as  capital. "  Now,  how  can  this  be,  if  it  is 
"the  obvious  purpose  of  the  statute  to  require"  of  companies 
acting  under  a  special  charter  "that  the  capital  should  be 
paid  and  invested  as  required  by"  the  provisions  of  section  8, 
"as  a  condition  to  its  continuing  to  do  business?"  or,  if  "it 
was  intended  that  such  companies  should  conform  their  busi- 
ness, pay  and  invest  their  capital,"  as  required  by  the  general 
law? 

How  can  the  stock  of  this  company,  paid  in  and  invested 
as  authorized  by  its  charter,  remain  unaffected  in  the  slight- 
est degree,  and  how  can  such  investment  be  protected,  and 
nothing  further  required  by  the  act  to  be  done  in  regard  to 
this  investment,  if  at  the  same  time  this  statute  requires  that 
the  capital  shall  be  paid  and  invested  as  required  by  the  pro- 
visions of  section  8  ?  The  provisions  of  section  8,  and  the 
provisions  of  the  charter  of  this  company  as  to  investments, 
are  not  identical.  If  the  capital  of  this  company  is  required 
by  the  statute  to  be  all  paid  in  and  invested  in  the  securities 
named  in  section  8,  it  would  be  necessary  that  the  present 
investments  should  not  remain,  but  that  they  should  be  con- 
verted into  the  securities  specified  in  section  8. 

It  seems  to  me  that  if  the  General  Assembly  had  intended 
to  provide  by  this  statute  that  all  then  existing  insurance 
companies  acting  under  special  charters  should  at  once  sus- 
pend business  and  issue  no  further  policies  until,  if  the  capi- 
tal had  not  all  been  paid  in,  in  cash,  each  subscriber  had 
been  required  to  pay  up  his  subscription  in  cash,  and  that 
the  same  should  be  reinvested  in  securities  prescribed  in  sec- 
tion 8  of  this  act,  and  that  then,   after  the  investment  was 
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thus  made,  whether  in  conformity  to  the  8th  section  of  the 
general  law,  or  in  conformity  to  the  charter  of  the  company 
in  question,  should,  before  proceeding  to  issue  policies,  pro- 
cure the  appointment  of  examiners,  submit  their  capital  to 
examination  and  investigation,  and  otherwise  comply  with 
the  provisions  of  section  10  of  this  act,  some  means  or 
specific  mode  or  process  would  have  been  pointed  out  in  the 
statute  by  which  this  end  should  be  accomplished.  The 
stockholders  of  such  corporations  were  very  numerous,  and 
the  residence  of  many  of  them,  no  doubt,  very  remote.  If  it 
were  required  that  the  officers  of  the  company  and  the  stock- 
holders of  the  company  should  exhibit  the  capital  of  the  com- 
pany to  such  examiners,  and  certify  under  oath  that  this 
capital  is  bona  fide  property  of  the  company,  it  would  be  a 
wonderful  tax  upon  the  stockholders  of  such  corporations, 
and  it  is  difficult  to  conceive  how  each  stockholder  could  have 
the  necessary  knowledge  of  the  details  as  to  the  condition  of 
the  company  to  enable  him  to  swear  that  the  capital  exhib- 
ited is  bona  fide  property  of  the  company.  If  the  General 
Assembly  intended  to  produce  a  revolution  so  radical,  it 
would  certainly  have  made  a  specific  declaration  to  that 
effect,  and  would  not  have  left  it  to  implication. 

In  answer  to  a  suggestion  of  this  kind  it  is  said,  "the 
means,  we  think,  are  'ample  and  easy  of  application'  to 
enable  then  existing  companies  to  'procure  and  record  the 
certificate  required  by  the  16th  section.'  "  In  this  connec- 
tion it  is  also  said,  as  to  such  then  existing  companies,  that 
"under  the  10th  section  they  were  required  to  make  a  report 
to  the  Auditor  of  the  fact  of  their  organization,  and  amount 
of  capital  paid  in,"  etc. ;  and  that  "it  would  thereupon  have 
become  his  duty  to  have  examined  in  person,  or  by  three 
persons  he  is  authorized  to  appoint,  the  amount  of  the  cap- 
ital stock  paid  in,  and  whether  any  portion  was  unpaid,  and 
whether  it  was  invested  as  required  by  the  charter  or  the 
provisions  of  the  general  law,  and  if  found  to   be   all  paid 
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in  and  invested,  and  actually  owned  by  the  company  as 
required,  then  to  give  a  certificate  of  the  fact,  as  required  by 
the  10th  and  16th  sections,  which  could  be  recorded  as 
required. "  It  seems  to  me  this  is  wholly  unwarranted,  hav- 
ing no  support  in  the  words  of  the  statute.  I  have  read 
again  the  10th  section  of  this  statute  with  care,  and  I 
find  no  provision  in  that  section  whatever  requiring  any 
company,  whether  new  or  old,  to  make  a  report  to  the  Auditor 
of  the  fact  of  their  organization  and  the  amount  of  capital 
paid  in,  and  I  can  not  conceive  upon  what  authority  it  can 
be  said  that  "under  the  10th  section  they  were  required  to 
make  a  report  to  the  Auditor"  of  that  character,  or,  in  fact, 
any  report  at  all.  The  examiners,  in  dealing  with  "the  origi- 
nal corporators  of  new  companies,  are  required  to  certify, 
under  oath,  "that  the  capital  required  of  the  company  named 
in  the  charter  has  been  paid  in,  and  is  possessed  by  it  in 
money  or  in  stocks,"  etc.,  "as  are  required  by  the  8th  section 
of  this  act."  And  the  corporators  and  officers  of  such  com- 
pany are  required  to  certify,  under  oath,  that  the  capital 
exhibited  to  those  persons  is  bona  fide  property  of  the  com- 
pany. If  corporators  here  mean  stockholders,  and  if  sec- 
tion 10  be  applied  to  them,  it  involves,  as  I  have  suggested, 
if  applied  to  old  companies,  the  necessity  of  gathering  all  of 
the  stockholders  from  all  parts  of  the  country  to  witness  the 
exhibition  of  the  capital,  and  to  swear  that  it  is  bona  fide 
property  of  the  company.  Nor  is  the  Auditor  required  by 
section  10,  either  in  the  case  of  a  new  company  or  an  old 
company,  to  give  a  certificate  of  the  fact  that  the  capital 
was  "all  paid  in  and  invested,  and  actually  owned  by  the  com- 
pany." The  requirement  on  that  subject  is,  in  the  case  of  a 
new  company,  that  he  shall  "deliver  to  such  company  a  cer- 
tified copy  of  the  charter  and  of  the  said  certificates," 
(meaning  the  certificate  of  the  examiners  and  the  certificate 
of  the  corporators  and  officers) ;  but  neither  section  10  nor 
section  16  provides  for  a   certificate  by  the   Auditor  of  this 
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kind,  or  of  any  kind  pertaining  to  this  subject,  to  be  made 
by  the  Auditor  in  relation  to  a  then  existing  corporation. 

It  is  said  old  companies  are  brought  under  only  such  pro- 
visions as  are  "practical,"  or  may  practicably  be  applied  to 
them.  It  is  expressly  conceded  that  such  companies  need 
not  comply  with  the  provisions  of  sections  1,  3,  4,  6,  7  or  8, 
or  to  the  provision  in  section  10  requiring  charters  to  be  sub- 
mitted to  the  Attorney  General  for  approval,  because,  as  is 
said,  none  of  these  things  are  necessary  or  practicable.  It 
seems,  by  implication,  to  be  conceded  that  the  provision 
requiring  the  "corporators"  to  certify  to  the  Auditor  the  title 
of  the  company  to  the  capital  exhibited  to  the  examiners, 
need  not  be  observed,  and  that  it  is  not  necessary  for  the 
Auditor  to  give  a  "certified  copy  of  the  charter,"  and  of  the 
certificate  of  the  examiners  and  that  of  the  corporators,  as 
prescribed  in  section  10 ;  and  this,  I  suppose,  because  it 
would  not  be  practicable  or  necessary.  But  it  is  suggested 
that,  instead  of  conforming  to  these  provisions,  another  course, 
not  pointed  out  in  the  statute,  might  be  adopted,  and  it  is 
for  not  conforming  to  that  course  (not  provided  in  the 
statute,  but  now  for  the  first  time  suggested,)  that  judgment 
must  go  against  these  stockholders.  This  course,  in  short, 
as  suggested,  is  to  consist .  in  a  report  to  the  Auditor,  at 
once,  by  the  officers  of  the  company,  of  the  fact  of  the  organ- 
ization of  such  company,  and  of  the  condition  of  the  capi- 
tal and  assets,  and  then  an  examination  by  persons  appointed 
by  the  Auditor,  and  a  report  by  the  examiners  to  the  Auditor, 
and  then  to  have  the  Auditor  "give  a  certificate  of  the  fact, 
as  required  by  the  10th  and  16th  sections,  which  could  be 
recorded  as  required."  Such  a  certificate  would  not  be 
worth  a  rush.  The  certificate  of  an  officer  to  a  fact 
is  not  even  prima  facie  evidence  of  such  fact,  unless  he 
has  express  statute  authority  to  certify  such  fact. 
Neither  section  10,  nor  section  16,  nor  any  other  statute, 
requires  or  authorizes  the  Auditor  to  certify  to  the  fact  that 
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the  capital  has  all  been  paid  in.  The  only  certificate  required 
of  the  Auditor  or  authorized  by  statute  relating  to  this  sub- 
ject, is  "a  certified  copy  of  the  charter  and  of  said  certifi- 
cates"— meaning  the  certificate  by  the  corporators  and 
officers  of  the  company,  and  the  certificate  of  the  examiners 
to  the  Auditor.  This  kind  of  certificate,  as  I  understand,  is 
considered  impracticable,  for  the  reason,  as  I  suppose,  that 
it  would  be  impracticable  to  get  the  certificate  under  oath  of 
the  corporators,  so  that  the  Auditor  could  give  a  certified 
copy  of  the  same. 

If  we  are  allowed  to  say  that  conformity  to  sections  1,  3, 
4,  6,  7  and  8  is  not  required,  because  it  would  be  impracti- 
cable, we  should  be  allowed  to  say  the  same  as  to  compliance 
with  section  10.  There  is  no  authority  for  us,  or  any  one 
else,  to  invent  a  substitute  and  prescribe  it  as  law. 
The  idea  that  then  existing  companies,  organized  under 
special  charters  granted  by  this  State,  were  all  intended  by 
the  General  Assembly  to  be  compelled  to  stop  business, 
make  a  report  to  the  Auditor  and  ask  examination,  and 
gather  all  their  stockholders  to  be  present  and  verify  the 
exhibit  of  paid  in  capital,  and  get  a  special  kind  of  certifi- 
cate of  its  condition,  and  record  the  same,  before  they  could 
resume  business,  is  repelled  by  other  provisions  of  the  act. 
The  act  went  into  force  March  11,  1869. 

As  already  mentioned  in  another  connection,  section  21 
provides  that  each  company,  new  and  old,  formed  under  laws 
of  Illinois,  should,  in  January  of  each  year,  deposit  in  the 
office  of  the  Auditor  a  statement,  sworn  to  by  its  officers,  of 
the  condition  of  such  company  on  the  1st  of  December  then 
next  preceding,  exhibit  the  facts  and  items  in  minute  detail, 
as  set  out  at  large  and  in  detail  in  that  section ;  and  the 
Auditor  is  then  authorized  to  probe  the  truth  by  cross-exam- 
ination through  specific  questions,  to  be  answered  promptly 
by  the  officers,  under  heavy  penalties.  And  section  23 
authorizes  the  Auditor,  at  any  time,  in  person  or  by  one  or 
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more  examiners  appointed  for  the  purpose,  to  examine  the 
affairs  of  such  company,  with  the  right  to  examine  books  and 
assets,  and  to  examine  the  officers  under  oath.  Section  32 
says  the  examination  of  companies  already  organized  under 
laws  of  this  State  shall,  for  1869,  be  made  in  the  month  of 
July,  1869.  And  section  26  provides  expressly  that  foreign 
companies  doing  business  in  this  State,  having  certificates  of 
authority  for  1869,  might  continue  to  transact  business  of 
insurance,  without  further  statement,  until  the  31st  of  Jan- 
uary, 1870. 

Can  it  be  believed  that  it  was  the  policy  of  the  General 
Assembly,  that  on  the  11th  of  March,  1869,' every  organized 
company  should  stop  business  at  once,  and  lie  idle  until  it 
could  get  a  new  license  to  go  on,  in  the  way  suggested  in 
the  opinion  of  the  court  in  this  case,  when  the  examination 
of  each  was  to  be  made  within  four  months  of  that  time, 
and  at  the  same  time  permit  foreign  companies  doing  busi- 
ness in  this  State  to  keep  right  on  in  business  upon  their  old 
licenses  until  January,  1870?     I  think  not. 

Again,  new  companies  formed  under  this  act,  all  agree,  can 
not  lawfully  have  any  stock  notes  on  hand,  for  their  capital 
was  all  to  be  paid  in,  in  cash,  and  with  them  there  could  be  no 
stock  notes.  If,  by  section  19,  old  companies  are  put  on  the 
same  basis,  they  could  do  no  business  lawfully  until  their 
capital  was  also  all  paid  in,  in  cash,  and,  of  course,  they  could 
have  no  stock  notes.  Now,  section  21,  speaking  of  the 
statement  to  be  annually  returned  to  the  Auditor  by  every 
Illinois  company,  says:  "The  statement  of  any  company, 
the  capital  of  which  is  composed  in  whole  or  in  part,  *  *  * 
shall  in  addition  exhibit  the  notes  originally  forming  the 
capital,  and  also  what  proportion  of  said  notes"  is  still  held 
by  such  company  and  considered  capital.  Notes  originally 
forming  a  part  of  the  capital  can  be  none  other  than  stock 
notes, — notes  given  by  stockholders  to  the  company  for  the 
part  of  their  stock  not  paid  in,  in  cash.     So  it  appears  that 
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it  was  contemplated  by  the  statute  that  some  of  the  compa- 
nies formed  under  the  laws  of  this  State  should  lawfully 
continue  to  do  an  insurance  business  without  having  all  their 
capital  paid  in,  in  cash,  but  might  continue  business  with 
part  of  their  capital  still  remaining  in  stock  notes.  Again,  in 
this  section  21,  there  are  enumerated  twelve  classes  of  assets, 
in  relation  to  which  an  annual  report  to  the  Auditor  is 
required.  The  ninth  class  requires  a  statement  in  this 
annual  report  of  "the  amount  of  assessments  on  stock  or 
premium  notes,  paid  and  unpaid,  specifying  each. "  If,  as  is 
contended,  the  capital  of  all  such  companies,  old  as  well  as 
new,  was  to  be  paid  in,  in  cash,  before  any  more  business 
should  be  done,  there  could  not  lawfully  be  any  stock  notes 
on  which  to  make  assessments. 

My  view  of  the  meaning  and  effect  of  the  words  of  section 
19,  under  consideration,  is,  that  it  was  intended  thereby  to 
make  applicable  to  then  existing  companies  all  the  provisions 
contained  in  this  statute  which  relate  to  the  mode  of  conduct- 
ing business  by  a  company  having  full  authority  to  enter 
upon  an  insurance  business  and  to  issue  policies ;  and  that  it 
was  not  intended  to  make  applicable  to  such  old  companies 
any  provision  of  this  statute  made  prescribing  the  thing  to 
be  clone  by  the  corporators  of  a  new  company,  and  by  the 
public  officers,  in  order  to  clothe  the  new  company  with 
power  and  authority  to  commence  an  insurance  business  and 
issue  policies.  This  view  of  the  subject  is  warranted  by  the 
fact  (which  may  be  seen  by  an  examination  of  the  act)  that 
every  part  of  the  provisions  relating  to  the  mode  of  organiz- 
ing new  companies  under  the  act,  and  putting  them  in  a 
condition  to  lawfully  commence  the  issuing  of  policies,  and 
every  clause  in  the  act  which  relates  to  duties  to  be  performed 
in  the  commencement  and  organization  of  a  new  company 
before  it  shall  be  lawful  for  it  to  commence  business  and  issue 
policies,  are  limited  in  their  application,  either  absolutely, 
by  the  nature  of  their  provisions,  or  by  express  words  on  their 
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face,  to  companies  "organized  under  this  act,"  or  "to  be 
organized  hereafter ; "  and  that,  on  the  other  hand,  no  one  of 
the  clauses  of  the  act  which  relates  to  duties  to  be  performed 
in  the  management  of  the  affairs  of  a  company,  after  it  is 
authorized  to  issue  policies,  is  limited  on  its  face,  in  terms, 
to  new  companies,  and  every  one  of  such  clauses  is  either 
silent  as  to  the  class  of  companies  to  which  it  applies,  or  else 
by  its  terms,  upon  its  face,  is  made  to  embrace  then  existing 
companies.  The  fair  inference  is,  that  although  old  compa- 
nies are  brought  under  all  the  provisions  of  this  act,  yet  none 
of  these  provisions  are  to  be  considered  applicable  to  old 
companies  which,  on  their  face,  and  by  their  very  words,  are 
expressly  limited  in  their  application  to  companies  to  be 
formed  under  the  act,  or  to  be  hereafter  formed. 

When,  therefore,  we  find  that  section  16,  by  its  very  terms, 
relates  only  to  companies  "organized  under  this  act,"  and 
that  the  duties  alluded  to  in  that  section  as  hereinbefore 
provided,  are  duties  prescribed  in  sections  which  by  their 
terms  are  confined  to  new  companies,  and  are  duties  which 
are  to  be  performed  in  the  organization  of  the  new  company 
before  it  can  lawfully  issue  policies,  the  inference  is  irresist- 
ible that  section  16  was  not  intended  to  be  made  applicable 
to  then  existing  companies,  in  any  sense  whatever. 

It  is  a  well  recognized  rule  of  construction  that  where  there 
are  general  words  in  the  statute,  and  at  the  same  time  there 
are  special  provisions  in  the  same  statute  that  seem  incon- 
sistent with  the  general  words  when  literally  construed,  the 
special  provision  shall  prevail,  and  the  general  provision 
shall  yield  to  that  extent.  The  words  in  section  19  are  broad 
and  general  wherein  it  speaks  of  all  the  provisions  of  this 
act.  The  words  of  section  16  are  express  in  confining  its 
application  to  companies  formed  under  this  act.  By  this 
rule  of  construction  section  16  has  no  application  to  com- 
panies existing  and  doing  business  at  the  time  of  the  passage 
of  the  act. 
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If,  therefore,  there  are  no  qualifying  words  attached  to 
section  19,  by  way  of  exception  or  limitation,  it  seems  to  me 
plain  that  the  declaration  in  that  section,  saying  they  "are 
hereby  brought  under  all  the  provisions  of  this  act, "  ought 
not  to  be  construed  as  so  far  amending  their  charters  as  to 
require  them  to  comply  with  the  provisions  of  section  10,  as 
to  what  must  be  done  to  accomplish  a  full,  lawful  organization 
by  a  new  company  formed  under  that  act.  When  the  quali- 
fying words  discussed  by  Mr.  Justice  Sheldon  are  considered 
in  support  of  the  same  conclusion,  the  argument,  to  my  mind, 
is  irresistible. 

I  am  forced  to  the  conclusion  that  it  was  the  intention  of 
the  General  Assembly,  by  the  passage  of  the  act  of  March 
11,  1869,  to  prescribe,  as  to  new  companies,  a  mode  of 
organization,  with  a  capital  full  paid,  in  cash,  before  they 
should  begin  to  issue  policies,  and  to  establish  police  regula- 
tions for  them  in  the  management  of  their  business  after- 
wards, which  should  protect  the  public  from  imposition ;  and 
that  as  to  old  companies,  it  was  intended  to  make  applicable 
to  them  all  such  police  regulations  as  to  the  conduct  of  com- 
panies having  lawful  right  to  issue  policies,  and  it  was  not 
the  intention  to  apply  to  these  old  companies  any  of  the 
requirements  provided  as  to  new  companies  to  enable  them 
to  get  lawful  authority  to  issue  policies,  for  the  old  companies 
possessed  that  lawful  authority  by  their  charters.  Any  other 
construction  seems  to  me  to  be,  in  the  language  of  Chief 
Justice  Shaw,  supra,  extending  the  meaning  of  this  statute 
"bejond  the  limits  to  which  it  is  plainly  carried  by  the  pro- 
visions" of  the  same. 

Lastly,  suppose  this  statute  had  declared,  in  so  many 
words,  that  "all  existing  insurance  companies  shall  at  once 
suspend  business  until  all  its  capital  shall  be  paid  in,  in 
cash,  and  until  the  same  shall  be  found  by  the  Auditor  on 
examination  to  have  been  so  paid  in,  and  until  a  certificate 
by  the  Auditor  to  that  effect  shall  have  been  filed  with  the 
13—100  III. 
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county  clerk,  and  by  him  recorded ;  and  if  any  such  company 
shall  hereafter  incur  any  debts  or  responsibilities  before  such 
capital  stock  is  all  paid  in,  in  cash,  and  a  certificate  thereof 
filed  and  recorded,  as  herein  required,  each  stockholder  of 
such  company  shall  be  liable  for  such  debts  and  responsi- 
bilities to  the  amount  by  him  subscribed,  whether  he  has  or 
has  not  paid  in  full,  in  cash,  for  his  own  stock,  although  he 
may  not  have  consented  to  or  aided  in  the  making  of  such 
debts  and  responsibilities  in  any  way,  except  by  simply  being 
the  owner  of  the  stock  subscribed  by  him," — in  such  case  I 
hold  the  provision  charging  such  stockholder  would  have 
been  unconstitutional,  inoperative  and  void.  It  may  be  con- 
ceded, that  under  the  power  to  amend  the  charter  the  Gen- 
eral Assembly  might  require  such  companies  to  comply  with 
such  a  provision,  and  might  punish  a  violation  of  such  pro- 
vision by  a  forfeiture  of  the  charter,  and  even  by  the  forfeit- 
ure of  all  the  corporate  property  and  capital.  It  may  be 
conceded  that  by  becoming  a  member  of  the  corporation 
the  stockholder  entrusted  the  care  and  management  of  his 
interest  in  the  charter  and  in  the  capital  of  the  company  to 
the  directors  and  officers,  and  to  that  extent  agreed,  by  his 
contract  of  subscription,  to  give,  and  so  gave,  them  the  power 
to  destroy  the  value  of  his  stock  and  his  interest  in  the  prop- 
erty or  capital  of  the  company.  But  all  this  falls  far  short 
of  putting  it  in  the  power  of  the  officers  of  the  company  to 
take  or  charge  any  part  of  the  residue  of  his  estate,  and 
far  short  of  clothing  the  General  Assembly  with  legislative 
authority  to  put  it  in  the  power  of  the  directors  to  render  the 
rest  of  the  stockholders'  estate  liable  to  forfeiture,  or  liable 
to  be  taken  or  charged  to  any  extent  whatever.  When  power 
to  amend  a  charter  of  a  corporation  is  given  or  reserved  to 
the  legislature,  it  does  not  imply  power  to  confiscate  any  part 
of  the  estate  of  the  mere  stockholder  not  invested  or  agreed 
to  be  invested  in  the  capital  of  the  corporation,  unless  it  be 
by  way  of  punishment  for  some  violation  of  law  done  by  the 
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stockholder  himself,  or  with  his  aid,  advice  or  consent.  The 
law  makers  can  not  punish  one  man  for  the  offence  solely 
of  another.  I  deem  it  sufficient  to  call  attention  to  these 
elementary  principles,  without  offering  any  argument  or 
authority  at  present  in  their  support. 

Subsequently,  an  application  for  a  rehearing  was  made, 
and  denied. 

Mr.  Justice  Dickey,*  dissenting  to  the  order  denying  a 
rehearing : 

I  can  not  concur  in  the  order  of  this  court  denying  a  rehear- 
ing, as  sought  by  appellee.  My  views  were  given  at  large  on 
this  subject  when  the  judgment  of  this  court  was  rendered 
reversing  the  judgment  of  the  circuit  court. 

In  refusing  the  petition  for  a  rehearing,  this  court  has 
taken  occasion  to  modify  the  opinion  of  the  court  originally 
filed,  so  as  to  change,  in  some  respects,  the  argument  therein 
presented  in  support  of  the  judgment.  This  change  renders 
some  things  said  by  me  in  my  former  opinion  superfluous, 
and  perhaps  inapplicable  to  the  case  as  now  presented. 

In  the  opinion,  as  originally  filed,  the  position  was  taken 
that  section  10  of  the  act'  contained  provisions  requiring 
companies  formed  under  the  act  "to  make  a  report  to  the 
Auditor  of  the  fact  of  their  organization,  and  amount  of  cap- 
ital paid  in,"  etc.,  and  that  this  provision,  by  section  19,  was 
made  applicable  to  old  corporations,  and  thus  furnished  the 
mode  in  which  old  companies  could  comply  with  the  require- 
ments of  section  16.  It  was  also  said,  it  was  the  purpose  of 
the  statute  to  require  of  new  companies  that  as  a  condition 
to  beginning  business  the  entire  capital  should  be  paid  in, 
and  invested  as  required  in  section  8  of  the  act ;  and  of  old 

*At  the  time  of  filing  his  dissent  to  the  governing  opinion  in  this  case 
Mr.  Justice  Dickey  was  Chief  Justice,  as  there  designated,  but  at  the  Sep- 
tember Term,  1881,  when  his  dissent  to  the  order  denying  a  rehearing  was 
filed,  the  Hon.  A.  M.  Ckaig  was  the  Chief  Justice. 
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companies,  that  as  a  condition  to  continuing  business  the 
capital  should  be  paid,  and  invested  as  required  by  their 
respective  charters.  The  opinion  as  modified  omits  the  above 
statement  as  to  provisions  contained  in  section  10,  and  con- 
tains no  statement  as  to  what  section  10  does  require.  But 
section  21  is  referred  to  as  imposing  upon  old  companies  the 
duty  to  report  to  the  Auditor  the  condition  of  these  compa- 
nies on  the  first  day  of  January  of  each  year,  giving  the 
amount  of  capital  paid  in,  in  what  manner  invested,  together 
with  other  information,  and  it  is  added :  "from  this  it  is  clear 
that  in  these  several  respects  the  intention  was  to  place  both 
classes  on  precisely  the  same  footing, "  and  from  this  it  is 
inferred  that  old  companies,  from  the  passage  of  the  act, 
were  to  stop  business  until  their  entire  capital  should  be  paid 
in,  and  a  certificate  thereof  made  by  the  Auditor,  and  duly 
recorded.  I  grant  that  "in  these  several  respects, "  (that  is,  in 
respect  to  the  several  matters  named  in  section  21,)  it  was 
the  intention  to  place  old  and  new  companies  upon  the  same 
footing.  In  fact,  as  heretofore  stated,  section  21,  by  its  own 
terms,  is  made  applicable  to  "each  company  organized  under 
this  act  or  incorporated  under  any  law  of  this  State. " 

Examining  the  contents  of  section  21,  it  is  found  it  relates 
exclusively  to  matters  to  occur  after  the  company  in  question 
is  authorized  to  go  on  with  its  business,  and  has  no  reference 
whatever  to  anything  to  be  done  before  beginning  business  or 
before  continuing  business.  And  as  I  said  before,  several  of 
the  items  to  be  reported  show  that  such  companies  were  not 
all  expected  to  have  all  their  capital  paid  in,  in  cash,  for 
some  of  them  were  to  report  every  January  "the  amount  of 
assessments  on  stock  notes  paid  or  unpaid;"  and  in  this 
same  section  21  it  is  said:  "The  statement  of  any  company, 
the  capital  of  which  is  composed  in  whole  or  in  part  of  notes, 
shall  exhibit  the  amount  of  notes  originally  forming  the  capital, 
and  also  what  proportion  of  said  notes"  (that  is,  original  stock 
notes,)  "is  still  held  by  said  company  and  considered  as  capital". 
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If,  in  contemplation  of  this  section,  there  were,  after  the  pas- 
sage of  the  act,  expected  to  be  companies  lawfully  doing 
business  with  a  part  of  their  capital  still  consisting  of  original 
stock  notes,  it  is  beyond  my  comprehension  how  the  provisions 
of  this  section  can  be  successfully  brought  into  service  to 
prove  that  no  company  in  such  condition  could  lawfully  do 
business. 

I  can  not  see  that  the  modification  of  the  opinion  in  the 
slightest  degree  tends  to  support  the  judgment.  I  think  the 
rehearing  ought  to  be  granted. 


Benevolent  Ass'n  op  the  Paid  Fire  Department  of  Chicago 

v. 
John  A.  Farwell,  Comptroller,  etc. 

Filed  at  Ottawa  September  26,  1881. 

1.  Disabled  fikemen  and  policemen— as  to  the  management  of  the 
fund  created  by  law  for  their  benefit — "Benevolent  Association  of  the  Paid 
Fire  Department  of  Chicago.''''  The  various  provisions  in  the  charter  of  the 
city  of  Chicago,  and  amendments  thereto,  for  the  setting  apart  a  portion  of 
the  fire  insurance  rates  annually  received  by  the  city,  and  the  act  of  March  5, 
1867,  creating  the  Benevolent  Association  of  the  Paid  Fire  Department  of 
Chicago,  and  giving  it  the  management  of  the  fund  arising  from  such  source, 
etc.,  if  not  otherwise  repealed  before  that  time,  have  all  been  superseded 
by  the  act  of  May  24,  1877,  entitled  "An  act  for  the  relief  of  disabled  mem- 
bers of  the  police  and  fire  departments  in  cities  and  villages,"  which  was 
intended  as  a  revision  of  all  the  statutes  on  that  subject. 

2.  This  association  never  had  a  vested  right  to  the  fund,  which,  by  a 
clause  in  its  charter,  was  directed  to  be  paid  over  to  it  by  the  comptroller  of 
the  city.  As  to  that  fund,  this  corporation  was  merely  created  or  selected  as 
a  public  functionary  to  manage  and  apply  the  same,  and  it  was  liable  to  be 
cut  off  or  changed  at  the  will  of  the  State. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  John  (j.  Eogers,  Judge,  presiding. 
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Mr.  Egbert  Jamieson,  and  Mr.  W.  C.  Goudy,  for  the  appel- 
lant: 

As  said  by  the  Appellate  Court  when  the  case  was  first 
before  it,  the  questions  presented  are : 

First — Whether  the  law  requiring  the  moneys  in  question 
to  be  paid  to  the  petitioner  has  been  repealed  by  subsequent 
legislation ;  and 

Seco?id — Whether  the  petitioner  obtained  by  its  charter  a 
vested  right  to  receive  said  moneys  which  is  irrepealable,  and 
which  the  legislature  has  no  power  to  divest. 

The  provisions  of  the  revised  charter  of  1863  were  not 
repealed  by  section  30  of  the  act  of  March  10,  1869.  See 
Van  Inwagen  v.  City  of  Chicago,  61  111.  31. 

The  law  does  not  favor  repeals  by  implication.  Town  of 
Ottawa  v.  LaSalle  County,  12  111.  341 ;  Dwarris  on  Statutes, 
673 ;  Bowen  v.  Lease,  5  Hill,  221 ;  Bruce  v.  Schuyler,  4  Gilm. 
221 ;  Kinney  v.  Mallery,  3  Ala.  626 ;  Planters'  Bank  v.  State, 
6  Sme.  &  M.  628. 

Section  3  of  the  petitioner's  charter,  act  of  1867,  was  not 
repealed,  directly  nor  by  implication,  by  the  act  of  1877. 
The  first  was  and  is  a  special  local  act,  and  could  not,  by 
implication,  be  repealed  by  the  general  act  of  May  24,  1877, 
which  is  a  general  law.  Dwarris  on  Statutes,  674 ;  4  Pike, 
410;   Town  of  Ottawa  v.  LaSalle  County,  12  111.  341. 

The  legislature  could  not  repeal  or  amend  the  act  of  1867 
without  the  consent  of  the  corporation,  which  is  a  private 
one.  See  Home  of  the  Friendless  v.  Rouse,  8  Wall.  430 ; 
Washington  University  v.  Bouse,  id.  439 ;  Bouffett  v.  Great 
Western  R.  R.  Co.,  25  111.  355. 

Mr.  Francis  Adams,  for  the  appellee,  after  stating  the  case, 
made  the  following  points  : 

1.  Section  5,  chapter  8,  of  the  act  of  1863,  was  repealed  by 
section  30  of  the  act  of  March  11,  1869,  in  relation  to  insur- 
ance companies.     Van  Inwagen  v.  City  of  Chicago,  61  111.  31. 
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2.  If  not  so  repealed,  it  is  repealed  by  section  110  of  the 
general  law  for  the  incorporation  of  cities  and  villages,  which 
is  a  revision  of  the  whole  subject  matter  of  the  section  in 
the  act  of  1863,  and  was  intended  as  a  substitute  for  all 
prior  laws  on  the  subject  as  to  cities  organized  under  the 
general  law.  Sedgwick  on  Const.  Stat,  and  Const.  Law,  104 ; 
Illinois  and  Michigan  Canal  v.  City  of  Chicago,  14  111.  334 ; 
Culver  v.  Third  National  Bank,  64  id.  534;  Andrews  v.  People, 
75  id.  613 ;  Devine  v.  Board,  etc.  of  Cook  County,  84  id.  590. 

3.  Section  3  of  appellant's  charter  was  repealed  by  the 
act  for  the  relief  of  disabled  members  of  the  police  and  fire 
departments  in  cities  and  villages.   (Hurd's  Stat.  1877,  p.  239.) 

4.  Section  3  of  appellant's  charter  is  not  a  contract, 
within  the  meaning  of  the  constitution  of  the  United  States 
or  of  this  State.  Fireman's  Benevolent  Association  v.  Launs- 
bury,  21  111.  515. 

The  money  derived  as  license  fees  from  foreign  insurance 
companies  is  public  revenue  of  the  city,  and  as  such  is  sub- 
ject to  legislative  control.  County  of  Pike  v.  State,  11  111. 
202 ;  County  of  Richland  v.  County  of  Lawrence,  12  .id.  1 ; 
People  v.  Power,  25  id.  187;  Board  of  Supervisors  v.  City  of 
Springfield,  63  id.  66. 

This  is  equally  true  of  the  revenue  of  incorporated  cities, 
which  are  but  subordinate  departments  of  government  of  the 
State.  1  Dillon  on  Mun.  Corp.  sec.  35 ;  Gretzweller  v.  Peo- 
ple, 14  111.  142 ;  People   v.  Mayor,  etc.  of  Chicago,  51   id.  31. 

This  is  a  power  which  can  not  be  abridged  or  bartered 
away  by  legislative  enactment.  Cooley  on  Const.  Lim.  206, 
283 ;  Thorpe  v.  R.  and  B.  R.  R.  Co.  27  Vt.  149 ;  Dingman  v. 
People,  51  111.  277. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  petition  for  mandamus,  filed  in  the  circuit  court 
of  Cook  county,  by  appellant  against  the  comptroller  of  the 
city  of  Chicago,  to  compel  him  to  pay  over  to  petitioner  one- 
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eighth  of  the  amount  of  all  fire  insurance  rates  which  had  been 
paid  into  the  city  treasury  after  the  act  of  May  24,  1877, 
came  into  force,  entitled  "An  act  for  the  relief  of  disabled 
members  of  the  police  and  fire  departments  in  cities  and  vil- 
lages." A  demurrer  was  sustained  to  the  petition  by  the 
circuit  court,  and  judgment  rendered  thereupon  against  the 
petitioner.  This  judgment  was,  on  appeal,  affirmed  by  the 
Appellate  Court  for  the  First  District,  and  the  petitioner 
appeals  from  that  judgment  to  this  court. 

By  the  old  charter  of  Chicago,  enacted  in  1863,  all  foreign 
fire  insurance  companies  doing  business  in  the  city  were 
required  to  pay  into  the  city  treasury,  semi-annually,  two 
per  cent  "upon  the  amount  of  all  premiums  which, "  in  the 
preceding  half  year,  had  been  received,  or  had  "been  agreed 
to  be  effected  in  said  city, "  by  such  companies,  respectively ; 
and  moneys  so  received  were  to  be  used  only  for  the  promo- 
tion of  the  efficiency  of  the  fire  department,  and  for  providing 
a  fund  for  the  relief  of  disabled  firemen ;  and  one-eighth  of 
all  fire  insurance  rates  annually  received  by  the  city  was  to 
be  set  apart  as  a  fund  for  the  relief  of  such  disabled  firemen, 
to  be  disbursed  under  such  regulations  as  the  council  might 
prescribe. 

On  March  5,  1867,  an  act  was  passed  constituting  "all 
such  persons  as  now  are,  or  hereafter  may  become,  members 
of  the  Benevolent  Association  of  the  Paid  Fire  Department 
of  Chicago,  in  accordance  with  the  constitution  and  by-laws 
thereof,  a  body  corporate,  with  power  to  prescribe  for  the 
management  of  its  affairs  and  the  disposition  of  its  funds 
such  constitution  and  by-laws  as  might  seem  proper  and 
needful  for  the  purposes  of  the  incorporation;"  and  that  act 
declared  the  object  of  the  corporation  to  be  to  create  a  fund 
and  provide  means  for  the  relief  of  distressed,  sick,  injured 
and  disabled  members  thereof  and  their  immediate  families — 
such  fund  to  be  managed  by  the  association,  and  disbursed 
for  that  purpose  only ;  and  it  was  further  provided,  that  "the 
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one-eighth  of  the  amount  of  all  fire  rates  now  annually  paid 
into  the  city  treasury  *  *  *  shall  annually  be  paid  by 
the  comptroller  of  the  city  to  the  association,  to  be  held  and 
invested  by  them  as  a  trust  fund  for  the  benefit  of  firemen 
who  shall  or  may  become  disabled  while  in  the  service  of  the 
city." 

It  is  upon  these  provisions  of  the  statutes  of  1863  and  of 
1867  that  appellant  rests  its  alleged  rights  sought  to  be 
enforced  in  this  proceeding. 

In  behalf  of  the  appellee  it  is  contended  that  the  statutes 
in  question  have  been  repealed.  The  contention  is,  that  the 
provisions  of  the  act  of  1863  were  repealed  by  section  30  of 
the  general  law  in  relation  to  insurance  companies,  passed 
March  11,  1869,  and  if  not  repealed  by  the  act  of  1869,  the 
provisions  became  inoperative  in  Chicago  in  1875,  when  the 
city  was  reorganized  under  the  general  law  of  1872  as  to 
"cities  and  villages,"  by  reason  of  section  110  of  that  act; 
and  lastly,  counsel  for  the  city  insists  that  even  if  the  pro- 
visions of  the  old  charter  in  this  regard  remained  unaffected 
by  the  acts  of  1869  and  1872,  still  the  rights  asserted  by  the 
petitioner  were  terminated  by  the  act  of  May  24,  1877,  enti- 
tled "An  act  for  the  relief  of  disabled  members  of  the  police 
and  fire  departments  in  cities  and  villages. "  (Laws  1877, 
p.  62.) 

In  this  latter  position,  taken  by  counsel  for  appellee,  we 
concur.  Assuming,  as  claimed  by  appellant,  that  the  act  of 
1869  was  intended  to  provide  for  merely  general  taxation  (for 
State,  county  and  municipal  purposes,  at  the  rate  at  which 
personal  property  was  taxed  for  such  purposes,)  of  two  per 
cent  upon  the  local  net  receipts  of  foreign  fire  insurance  com- 
panies ;  and  that  in  cities  having  an  organized  fire  depart- 
ment, such  companies  were  to  remain  bound  by  law  to 
contribute  also  a  special  amount  for  the  promotion  of  the 
efficiency  of  the  fire  department,  at  the  rate  and  in  the  mode 
required  in  each  charter  imposing  that  burden ;  and  assuming, 
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as  claimed  by  appellant,  that  section  110  of  the  City  act  of  1872 
is  to  be  treated  as  a  mere  amendment  of  the  charter  of  1863, 
affecting  only  the  amount  to  be  paid, — still  we  can  not  avoid 
the  conclusion  that  the  act  of  1877  was  intended  as  a  revision 
of  all  statutes  on  that  subject,  and  as  a  complete  substitute  for 
all  former  laws  on  that  subject.  If  so,  they  all  ceased  to 
have  force  when  the  substitute  came  into  force. 

If  the  petitioner's  views  are  sound,  at  and  before  the 
passage  of  the  act  of  May  24,  1877,  foreign  insurance  com- 
panies doing  business  in  Chicago  were  liable  to  taxation  (as 
upon  personal  property)  upon  the  amount  of  the  net  receipts 
at  their  agencies  in  Chicago,  no  matter  whether  such  receipts 
arose  from  premiums,  or  from  interest  on  money  loaned,  or 
from  any  other  source,  and  were  also  liable  to  contribute,  in 
addition,  two  per  cent  annually  on  these  same  "net  receipts, " 
and  also  two  per  cent  upon  the  amount  of  all  premiums 
received  or  agreed  to  be  effected, — the  latter  being  not  strictly 
taxation,  but  demanded  by  law  as  a  just  contribution  to  a 
special  fund,  which  was  to  be  appropriated  exclusively  to  the 
object  of  promoting  the  efficiency  of  the  fire  department,  in 
which  fire  insurance  companies  had  a  special  interest ;  and 
if  petitioner's  views  are  right,  one-eighth  of  the  fund  arising 
from  the  latter  class  of  contributions  was  by  law  to  be  paid 
over  to  the  petitioner,  for  the  mere  purpose  of  application  to 
one  means  of  rendering  efficient  the  fire  department.  No 
share  of  taxes  proper,  paid  in  by  such  companies,  was  at 
that  time  applicable  by  law  specially  to  the  fire  department 
of  any  city. 

Now,  the  act  of  May  24,  1877,  sets  apart  not  only  the  one- 
eighth  of  this  fund  (which  in  Chicago  was  administered  by 
this  corporation),  but  one-fourth  of  the  same,  and  also  one- 
fourth  of  the  taxes  which  are  or  may  hereafter  be  required 
by  law  to  be  paid  by  all  foreign  fire  insurance  companies, 
and  also  one-fourth  of  all  fines  inflicted  upon  firemen  or 
policemen,  and  also  one-fourth  of  all  moneys  received  by  the 
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city  as  fines  for  violation  of  fire  ordinances,  and  also  of  all 
moneys  arising  from  sale  of  unclaimed  stolen  property,  as  a 
general  fund  for  disabled  members  of  the  police  and  fire 
departments,  and  places  the  control  of  this  entire  fund  in  the 
custody  of  a  board  of  public  officers,  to  be  applied  to  the 
relief  of  disabled  firemen  and  policemen ;  to  which  fund  is 
to  be  added  a  contribution  of  five  dollars  annually  from  each 
policeman  and  fireman. 

When  we  consider  the  object  and  purposes  of  the  provi- 
sions of  the  old  charter  of  Chicago,  and  of  the  act  of  1872, 
and  the  object  of  the  clause  in  the  charter  of  this  associa- 
tion, giving  it  the  management  of  the  fund  in  question,  and 
at  the  same  time  examine  the  provisions  of  this  act  of  May 
24,  1877,  we  are  fully  satisfied  the  latter  was  intended  to 
supersede  and  take  the  place  of  the  former. 

There  is  no  force  in  the  suggestion  that  this  association 
has  a  vested  right  to  the  fund,  which,  by  one  clause  in  its 
charter,  was  directed  to  be  paid  over  to  it  by  the  comptroller. 
As  to  that  fund,  this  corporation  was  merely  created  or 
selected  as  a  public  functionary  to  manage  and  apply  the 
same.  This  is  manifest  from  the  nature  of  the  provisions 
and  from  the  phraseology  of  the  act.  The  moneys  to  be 
paid  were  designated  as  a  portion  of  certain  "insurance 
rates,  now  annually  paid  into  the  city  treasury, "  for  a  given 
purpose.  The  use  of  the  word  "now"  shows  clearly  that  this 
fund  was  liable  to  be  cut  off  or  changed  at  the  will  of  the 
State,  and  that  there  was  no  undertaking  on  the  part  of  the 
State  that  this  arrangement  should  not  be  changed. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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William  B.  Oakley  et  al. 
v. 
Edmund  B.  Hurlbut. 

Filed  at  Ottawa  September  26,  1881. 

1.  Cloud  on  title — jurisdiction  of  court  of  equity  to  remove.  Under 
our  law  a  court  of  chancery  will  not  entertain  a  bill  to  remove  a  cloud  upon 
the  title  of  a  complainant  unless  he  is  in  the  lawful  possession  of  the  land,  or 
the  land  is  unoccupied. 

2.  Chanceey — laches — when  a  defence.  After  a  delay  of  more  than 
fourteen  years  from  the  sale  of  land  for  taxes,  permitting  the  purchaser 
to  pay  taxes  and  make  improvements  on  the  land,  the  former  owner  will  be 
precluded  from  having  the  sale  set  aside  in  equity  for  a  fraudulent  combina- 
tion preventing  competition  at  the  sale,  in  the  absence  of  any  excuse  being 
shown  for  the  delay. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the  Hon. 
Franklin  Blades,  Judge,  presiding. 

Mr.  Eobert  Doyle,  for  the  appellants : 

A  bill  in  chancery  will  not  lie  to  clear  a  title,  or  to  test  title 
to  land,  when  the  defendant  is  in  possession.  The  remedy 
is  by  an  action  of  ejectment.  There  are  only  two  cases 
under  the  act  of  1869  where  a  bill  to  remove  a  cloud  on 
title  to  land  will  lie  :  first,  when  the  complainant  has  posses- 
sion ;  and,  second,  when  the  lands  are  unoccupied.  Hardin 
et  al.  v.  Jones,  86  111.  315 ;  Whiting  v.  Stevens,  78  id.  585 ; 
Comstock  v.  Henneberry,  66  id.  213 ;  Burton  v.  Gleason,  56 
id.  25;  Reed  v.  Tyler,  56  id.  288;  Emery  v.  Cochran,  82  id. 
65 ;  Hernandez  v.  Drake,  81  id.  41 ;  Imperial  Fire  Ins.  Co.  v. 
Greening  et  al.  81  id.  240. 

Messrs.  Kay  &  Euans,  for  the  appellee : 

The  answering  of  the  bill  after  a  demurrer  thereto  was 
overruled,  estops  the  appellants  from  insisting  upon  the 
question  of  jurisdiction  because  of  a  remedy  at  law.  Parker 
v.  Parker,  61  111.  369 ;  2  Daniell's  Ch.  Pr.  140. 
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The  allegations  of  the  bill  show  fraud,  which  gives  a  court 
of  equity  jurisdiction.  The  combination  at  the  sale  to  prevent 
competition  was  a  fraud, — it  was  more  than  a  mere  irregu- 
larity. See  Kennedy  v.  Northup,  15  111.  148;  Comstock  v. 
Henneberry ,  66  id.  212 ;  Hodgen  et  al.  v.  Guttery,  58  id.  431 ; 
Moore  v.  Munn,  69  id.  591 ;  Whitney  v.  Stevens,  77  id.  585. 

The  specific  relief  of  cancelling  the  tax  deed  could  not  be 
had  at  law.     Reed  v.  Tyler,  56  111.  291,  and  cases  there  cited. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  bill  filed  by  Hurlbut,  claiming  to  be  the  owner  in 
fee  of  a  tract  of  land  in  the  county  of  Iroquois,  against  Oakley 
and  his  tenant  in  possession.  The  case  made  shows  that  the 
tract  was  owned  by  the  Illinois  Central  Eailroad  Company, 
and  was  conveyed  by  the  trustees  of  that  company  to  one 
George  Siggens,  in  August,  1857.  The  land  remaining  vacant 
and  unimproved,  was  sold  for  taxes  of  1863,  in  1864,  and 
bid  off  by  Oakley.  Not  being  redeemed,  Oakley  received  a  tax 
deed  from  the  sheriff,  June  2,  1866.  For  seven  consecutive 
years  following,  and  up  to  and  in  1873,  the  land  being  vacant, 
Oakley  paid  taxes  in  full  under  his  tax  deed.  Oakley  after- 
wards took  possession  and  made  some  improvements,  and 
placed  a  tenant  upon  the  same,  who  occupied  at  the  com- 
mencement of  this  suit,  on  May  28,  1879,  and  Oakley  has 
continued  to  pay  the  taxes.  On  the  28th  of  February,  1878,. 
Siggens  conveyed  his  interest  by  quitclaim  to  Johnson.  In 
July,  1878,  Johnson  conveyed  by  quitclaim  to  Strean,  and 
on  April  1,  1879,  Strean  conveyed  by  quitclaim  to  Hurlbut — 
near  two  months  before  the  suit  was  begun.  The  bill  seeks 
to  set  aside  the  sheriff's  deed  to  Oakley,  as  a  cloud  upon 
complainant's  title.  The  circuit  court  granted  the  relief 
sought,  and  defendants  in  the  court  below  appeal  to  this 
court. 

Under  our  laws,  courts  of  chancery  will  not  intervene  to 
remove  a  cloud  upon  the  title  of  a  complainant,  unless  the 
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complainant  is  in  the  lawful  possession  of  the  land,  or  where 
the  land  in  controversy  is  unoccupied.  Hardin  v.  Jones,  86 
111.  313.  This  case  does  not  come  within  the  rule,  and  in 
the  answers  the  jurisdiction  of  the  court  is  challenged  upon 
this  ground.  Counsel  for  appellee  seek  to  support  the 
jurisdiction  upon  the  ground  of  fraud,  alleged  in  the  purchase 
of  the  land  at  the  tax  sale.  It  is  claimed  that  appellant 
Oakley  was  a  party  to  a  combination  among  the  bidders  at  that 
sale,  by  which  they  agreed  not  to  bid  against  each  other,  and 
that  under  that  arrangement  appellant  bought  without  com- 
petition. The  statute  protecting  the  title  of  a  holder  with 
color  of  title  and  claim  under  such  color,  made  in  good 
faith,  with  payment  of  taxes  for  seven  consecutive  years,  is 
in  the  nature  of  a  statute  of  limitations.  If  the  fraud  alleged 
was  practiced,  it  was  against  Siggens,  who  seems  at  that  time 
to  have  been  the  owner.  If  he  desired  the  sale  set  aside  on 
that  ground,  he  should  have  intervened  in  apt  time.  No 
excuse  is  shown  for  this  long  delay.  Neither  he  nor  those 
claiming  under  him,  after  a  lapse  of  more  than  fourteen 
years,  can  be  heard  to  allege,  under  such  circumstances, 
that  he  was  injured  in  that  way.  Having  lain  by  for  so  long 
a  time,  and  permitted  appellant  to  pay  taxes  and  make 
improvements,  it  is  too  late  to  elect  to  complain  upon  that 
ground. 

The  decree  of  the  circuit  court  is  therefore  reversed,   and 
the  cause  remanded  to  that  court,  with  directions  to  dismiss 

the  bill. 

Decree  reversed. 
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Thomas  Moore 

v. 

Patrick  Tierney. 

Filed  at  Ottawa  September  26,  1881. 

1.  Statute — Practice  act  does  not  apply  to  chancery  cases.  No  part 
of  the  "Act  in  regard  to  practice  in  courts  of  record,"  (ch.  110,  Kev.  Stat. 
1871,)  has  any  reference  to  the  mode  of  procedure  in  chancery  cases,  except 
in  so  far  as  the  language,  expressly  or  by  clear  implication,  refers  to  such 
procedure.  That  is  regulated  by  the  act  relating  to  courts  of  chancery,  except 
so  far  as  is  otherwise  expressly  enacted,  or  is  necessarily  implied  by  subse- 
quent legislation. 

2.  Peactice — Supreme  Court  reviews  questions  of  fact  in  chancery 
cases.  The  amendment  of  section  88  of  the  Practice  act,  in  1879,  by  which 
the  class  of  cases  which  might  be  brought  directly  to  this  court  was  changed 
so  as  to  exclude  criminal  cases  below  the  grade  of  felony  from  the  enumera- 
tion, and  so  as  to  add  to  the  enumeration  cases  in  which  the  construction  of 
the  constitution  is  involved,  and  cases  relating  to  the  revenue,  or  in  which 
the  State  is  interested,  has  no  effect  upon  the  consideration  of  questions  of 
fact  in  chancery  cases,  there  never  having  been  any  legislation  on  that  subject 
in  either  sections  88  or  89  of  that  act. 

3.  Same— former  decisions.  In  Gravett  et  al.  v.  Davis,  92  111.  191,  and 
Morris  v.  Preston,  93  111.  219,  "cases  in  chancery"  are  recognized  as  being 
among  the  cases  referred  to  in  sec.  89  of  the  Practice  act  as  "enumerated  in 
sec.  88"  of  that  act  before  its  amendment  in  1879,  in  considering  in  what 
cases  the  Supreme  Court  might  review  controverted  questions  of  fact.  But 
both  those  cases  were  actions  at  law,  so  that  all  that  was  really  adjudged  was 
that  the  cases  in  hand  were  not  enumerated  in  sec.  88. 

4.  Peactice  in  Supeeme  Couet — as  to  reviewing  questions  of  fact. 
It  has  always  been  the  practice  of  this  court,  in  reviewing  cases  in  chancery, 
to  examine  and  determine  for  itself  the  truth  as  to  controverted  questions  of 
fact  from  the  evidence  in  the  record,  and  its  duty  to  do  so  has  not  been 
changed  by  section  89  of  the  Practice  act,  or  any  other  legislation. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 
Mr.  E.  S.  Williams,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Moore  had  loaned  to  Hageman  money  to  be  used  in  the 
construction  of  houses  upon  lots  owned  by  Hageman.  This 
loan  was  secured  upon  the  lots  to  be  improved.  Tierney  did 
work  and  furnished  materials  relating  to  the  plastering  of 
the  houses,  and  under  our  statute  became  entitled  to  a 
mechanic's  lien  for  the  same,  subject  to  Moore's  mortgage 
lien  for  the  money  lent,  unless  he  has  waived  it. 

This  suit  is  a  bill  brought  by  Moore,  alleging,  in  substance, 
that  before  the  buildings  were  completed  it  was  found  that 
the  original  loan  was  not  sufficient  to  pay  for  the  completion 
of  the  buildings,  and  that  thereupon,  to  induce  Moore  to 
make  a  further  loan  to  Hageman,  the  several  mechanics  to 
whom  money  was  due  by  Hageman  for  work  and  materials, 
and  Tierney  among  the  number,  agreed  to  waive  their  liens, 
to  the  end  that  Hageman  might  give  Moore  a  second  mort- 
gage to  secure  a  second  loan  of  some  $10,000,  which  should 
not  be  subordinate  to  their  respective  claims  for  mechanic's 
liens.  A  second  loan  was  made,  and  this  bill  is  by  Moore  to 
foreclose  his  securities  upon  these  houses  and  lots,  claiming 
that  his  liens  are  superior  to  all  other  claims  upon  the  prop- 
erty. 

Tierney  claims  that  he  never  did  agree  to  waive  his  right 
to  a  mechanic's  lien,  and  having  answered,  filed  a  cross- 
petition  to  enforce  his  lien  as  a  mechanic,  under  the  statute. 

The  circuit  court,  on  hearing,  decided  this  dispute  in  favor 
of  Tierney.  Moore  appealed  to  the  Appellate  Court,  and 
there  the  decree  of  the  circuit  court  was,  on  hearing,  affirmed, 
and  from  that  judgment  Moore  appeals  to  this  court,  insist- 
ing that  the  proofs  in  the  record  sustain  his  version  of  the 
facts. 

Appellee  insists  that  since  the  act  of  1879,  amending  sec- 
tion 88,  which  was  added  to  the  Practice  act  in  1877,  mere 
questions  of  fact  can  not  be  considered  in  this  court  in  the 
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determination  of  chancery  cases.  We  all  agree  in  holding 
that  this  position  is  not  tenable.  The  practice  in  cases  in 
chancery  was  regulated  by  an  act  approved  March  15, 
1872,  entitled  "An  act  to  regulate  the  practice  in  courts  of 
chancery,"  (found  in  ch.  22,  Kev.  Stat.  1874.)  The  practice 
in  cases  at  law  was  regulated  by  an  act  approved  February 
22,  1872,  entitled  "An  act  in  regard  to  practice  in  courts  of 
record,"  (found  in  ch.  110,  Eev.  Stat.  1874.) 

On  June  2,  1877,  an  act  establishing  the  inferior  appellate 
courts,  mentioned  in  the  constitution,  was  approved.  By 
that  act  the  jurisdiction  of  Appellate  Courts  was  denned,  and 
such  courts  were  authorized,  among  other  things,  to  decide 
appeals  and  writs  of  error  "in  any  suit  in  chancery, "  and  in 
certain  of  such  suits  cases  could  be  taken  by  appeal  or  writ 
of  error  from  an  Appellate  Court  to  the  Supreme  Court,  and 
in  other  such  cases  the  decision  of  the  Appellate  Court  was 
made  final.  (Laws  of  1877,  p.  75  et  seq.)  On  the  same  day 
an  act  was  approved  amending  several  sections  of  the  Prac- 
tice act,  supra,  of  February  22,  1872,  and  adding  thereto  five 
new  sections,  to  be  numbered  consecutively  from  87  to  91, 
inclusive.  Section  89,  thus  added,  is  in  these  words:  "The 
Supreme  Court  shall  reexamine  cases  brought  to  it  by  appeal 
or  writ  of  error  as  to  questions  of  law  only,  and  no  assign- 
ment of  error  shall  be  allowed  which  shall  call  in  question 
the  determination  of  the  inferior  or  Appellate  Courts  upon 
controverted  questions  of  fact  in  any  case,  excepting  those 
enumerated  in  the  preceding  section." 

The  "preceding  section"  (88)  here  referred  to  provided  that 
appeals  and  writs  of  error,  upon  the  election  of  the  party 
appealing  or  prosecuting  such  writ  of  error,  shall  be  taken 
directly  to  the  Supreme  Court  "in  all  criminal  cases,  and 
cases  in  which  a  franchise,  or  freehold,  or  the  validity  of  a 
statute  is  involved,  excepting  in  chancery  cases, "  and  in  all 
cases  in  chancery  determined  in  the  Appellate  Court  the  mode 
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of  bringing  the  record  before  the  Supreme  Court  was  pointed 
out. 

The  construction  of  the  language  of  these  two  sections 
became  the  subject  of  discussion  in  several  cases,  and  the 
question  whether  chancery  cases  were  to  be  considered  one 
of  the  classes  of  cases,  mentioned  in  section  89  as  those 
"enumerated"  in  section  88,  was  alluded  to  or  spoken  of,  and 
opinions  expressed  incidentally  and  by  way  of  argument  in 
several  instances  in  cases  at  law.  In  all  these  cases  the  view 
taken  seems  to  have  been  that  the  decision  of  the  Appellate 
Court  on  questions  of  fact  in  chancery  was  not  made  final  by 
section  89,  so  as  to  preclude  review  in  this  court.  In  some 
cases  that  conclusion  was  placed  upon  the  ground  that 
chancery  cases  are  among  the  classes  "enumerated"  in  sec- 
tion 88,  and  hence  excepted  from  the  provisions  of  section 
89,  and  in  others  a  like  conclusion  was  placed  upon  the 
ground  that  these  sections,  88  and  89  of  the  Practice  act, 
have  no  reference  whatever  to  the  practice  in  chancery  cases. 
So,  in  Wallace  et  al.  v.  Goolcl,  91  111.  17,  it  is  said  that  sec- 
tion 88  "enumerates  criminal  cases,  and  cases  in  which  a 
franchise,  or  freehold,  or  the  validity  of  a  statute  is  involved, " 
and  hence  it  was  held  that  the  enumeration  did  not  embrace 
that  case,  which  was  an  action  of  assumpsit  upon  a  guaranty 
of  the  payment  of  a  promissory  note.  In  this  statement  of 
the  classes  of  cases  "enumerated,"  chancery  cases  are  not 
mentioned,  and  would  seem  to  have  been  considered  as  not 
embraced  in  the  enumeration.  Again,  in  Wabash  Railway 
Co.  v.  Henks,  (in  same  volume,  page  409,)  which  was  an 
action  at  law  for  a  personal  injury  to  appellee  of  a  collision 
of  appellant's  train,  the  enumeration  referred  to  in  these  sec- 
tions is  said  to  embrace  "criminal  cases,  and  cases  involving 
a  franchise,  or  a  freehold,  or  the  validity  of  a  statute, "  thus 
by  implication  saying  that  chancery  cases  are  not  embraced 
in  the  "enumeration."  But  in  Gravett  et  al.  v.  Davis,  92  111. 
191,  which  was  an  action  of  assumpsit,  it  is  said  we  are  pro- 
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hibited  from  reexamining  questions  of  fact  under  section  89 
of  the  Practice  act,  "except  in  criminal  cases  and  cases  involv- 
ing a  freehold,  or  a  franchise,  or  the  validity  of  a  statute, 
and  in  cases  in  chancery, "  and  so  it  was  held  the  questions  of 
fact  could  not?  be  reviewed  in  that  case.  And  again,  in  Mor- 
ris v.  Preston,  93  111.  219,  which  was  an  action  of  replevin 
for  certain  promissory  notes,  wherein  this  court  held  that  the 
findings  as  to  facts  could  not  be  reviewed  in  this  court,  it  was 
again  said,  "the  enumerated  cases  in  the  88th  section  are 
criminal  cases,  and  cases  involving  a  franchise,  or  freehold,  or 
the  validity  of  a  statute,  and  cases  in  chancery."  All  these 
cases  were  actions  at  law,  and  in  them  the  question  as  to 
cases  in  chancery  did  not  come  in  judgment.  In  each  of 
these  cases  it  was  adjudged  simply  that  the  case  in  hand  was 
not  enumerated  in  section  88,  or  excepted  from  the  provisions 
of  section  89. 

In  Fanning  v.  Russell,  94  111.  386,  we  have  the  first  reported 
case  wherein  the  question  of  the  true  practice  in  chancery 
cases  came  in  judgment,  and  it  was  there  decided  that  section 
89  had  no  application  to  cases  in  chancery.  It  is  there  said : 
"Since  this  cause  was  submitted,  the  sections  of  the  Practice 
act  cited  have  been  subjects  of  construction  by  this  court,  and 
it  has  been  held  they  have  no  application  to  chancery  cases, 
and  it  is  now,  as  was  the  former  practice,  the  duty  of  this  court 
to  review  the  evidence  as  to  facts  found  which  constitute  the 
basis  of  the  decree."  It  must  be  that  this  question  had  been 
passed  upon  in  cases  which  went  off  upon  motion,  and  were 
never  reported.  And  in  J.  and  C.  R.  R.  Co.  v.  Healy  et  al. 
416  of  same  volume,  which  was  a  chancery  case,  a  like  deci- 
sion was  made,  and  the  same  view  repeated.  After  this,  in 
Brant  v.  Lill,  96  111.  610,  the  enumerated  cases  referred  to 
in  section  S9  are  said  to  be  "criminal  cases,  cases  in  which  a 
franchise,  a  freehold,  or  the  validity  of  a  statute  is  involved, " 
thus  omitting  from  the  enumeration  chancery  cases. 
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The  writer  of  this  opinion  entertains  the  view  that  section 
89  in  the  amendments  of  the  Practice  act,  adopted  in  1877, 
was  never  intended  to  apply  to  chancery  cases  at  all,  and 
that  such  cases  form  no  part  of  the  enumerated  cases  in  sec- 
tion 88  ;  that  such  cases  are  mentioned  in  that  section,  not  as 
embraced  in  the  enumeration,  but  solely  for  the  purpose  of 
being  expressly  excluded  from  the  enumeration,  and  in  this 
view  a  majority  of  this  court  concur. 

By  the  usage  of  appellate  courts  of  general  jurisdiction,  in 
England  and  America,  it  has  ever  been  held,  in  the  absence  of 
express  statutes  to  the  contrary,  that  the  findings  of  inferior 
courts  in  chancery  cases  are  open  to  review  in  the  higher 
courts.  Such  courts  have,  from  time  immemorial,  always  pro- 
ceeded in  such  cases  to  examine  and  determine  for  them- 
selves the  truth  as  to  controverted  questions  of  fact,  and  this, 
generally,  from  a  consideration  of  the  evidence  found  in  the 
record.  While  in  criminal  cases  and  in  civil  cases  at  law  it 
had  never  been  the  usage  of  courts  having  appellate  powers 
to  examine  evidence  as  to  the  facts  of  the  case,  except  in 
cases  where  some  statute  expressly  required  that  this  should 
be  done,  in  criminal  cases  and  civil  cases  at  law  the  facts 
to  be  considered  were  those  appearing  of  record,  as  confessed 
by  the  pleadings,  or  found  by  the  verdict.  Prior  to  1837 
such  was  the  law  of  this  State.  The  same  rules  prevailed  in 
this  court,  on  that  class  of  questions,  which  now  prevail  and 
have  ever  prevailed  in  the  Supreme  Court  of  the  United  States. 
In  1837  a  statute  of  this  State  was  passed  requiring  the 
Supreme  Court  to  review  the  decisions  of  circuit  courts  in 
refusing  to  grant  new  trials  in  law  cases.  Like  provisions  were 
enacted  as  to  criminal  cases.  To  enable  this  court  to  exercise 
that  power  in  a  criminal  case,  or  in  an  action  at  law,  it 
became  necessary  to  preserve  all  the  evidence  in  the  case  by 
bill  of  exceptions.  Out  of  this  necessity  sprang  the  volumi- 
nous records  in  these  cases  with  which  this  court  had  been 
burdened  for  forty  years. 
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It  was  conceived  that  the  object  of  this  section  89 
was  to  relieve  this  court,  in  some  degree,  from  the  great 
labor  which  had  so  long  been  imposed  upon  this  court  by 
reason  of  this  statute  as  to  new  trials  in  criminal  cases  and 
cases  at  law,  and  to  provide  that  in  such  cases  this  labor 
should  not  be  thereafter  required,  except  in  criminal  cases, 
and  in  cases  at  law  involving  a  freehold  or  franchise,  the 
validity  of  a  statute,  or  the  construction  of  the  constitution. 
This  seeming  to  be  the  object  of  this  section  89,  and  it  being 
an  amendment  of  a  statute  relating  to  law  cases  alone,  except 
in  certain  provisions  where  other  classes  of  cases  were  specifi- 
cally referred  to,  it  was  ever  held,  where  the  question  came 
in  judgment  under  the  act  of  1877,  that  it  was  the  duty  of 
this  court,  in  reviewing  chancery  cases,  to  consider  the  whole 
record, — the  evidence  as  well  as  the  law  arising  upon  the  facts 
found  to  be  proven. 

If  this  view  of  the  subject  be  correct,  it  is  plain  that  the 
amendment  of  this  section  88  by  the  act  of  1879,  by  which 
the  class  of  cases  which  may  be  brought  directly  to  this  court 
was  changed  so  as  to  exclude  criminal  cases  below  the  grade 
of  felony  from  the  enumeration,  and  so  as  to  add  to  the  enu- 
meration cases  in  which  the  construction  of  the  constitution 
is  involved,  and  cases  relating  to  the  revenue,  or  in  which  the 
State  is  interested,  can  not  have  the  slightest  effect  upon  the 
question  of  the  consideration  of  questions  of  fact  in  chancery 
cases ;  for  there  never  was,  properly  speaking,  any  legislation 
on  that  subject  in  either  section  88  or  section  89. 

We  all  think  that  under  the  law,  as  it  now  stands,  questions 
of  fact  arising  in  chancery  cases  are  open  to  the  considera- 
tion of  this  court,  whether  brought  here  for  review  from  an 
Appellate  Court  or  from  a  court  of  original  jurisdiction.  We 
have  therefore  found  it  our  duty  to  examine  carefully  all  the 
proofs  in  the  record.  We  find  on  the  main  questions  of  fact 
in  dispute  in  this  case  the  weight  of  the  testimony  on  each 
side  so  nearly  balanced,  that  we  can  find  no  sufficient  ground 
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to  say  that  the  circuit  court  erred  in  its  conclusions  as  to  the 
facts. 

The  judgment  of  the  Appellate  Court  affirming  the  decree 
of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  :  I  concur  in  holding  that  under  the 
rules  of  chancery  practice  this  court  may,  in  such  case, 
review  the  facts,  until  prohibited  by  enactment.  But  I  hold 
that  the  General  Assembly,  by  embracing  chancery  cases  in  the 
enumeration  in  section  88,  as  first  adopted,  did  so  to  exclude 
all  doubt  that  facts  should  be  examined  in  such  cases ;  but 
the  intention  does  not  appear  by  the  amendatory  act  to  pro- 
hibit their  consideration. 


Orrin  P.  Bissell 

v. 

Thomas  Lloyd  et  al. 

Filed  at  Ottawa  September  26,  1881. 

1.  Lease — construction,  as  to  extent  that  tenant  should  repair.  Where 
the  lessee  of  a  store  room  in  a  building  undertakes  to  make  all  needed 
repairs  and  alterations  in  and  about  such  room,  the  lessor,  by  implication,  will 
be  bound  to  keep  the  residue  of  the  building  in  repair,  so  as  to  protect  such 
room. 

2.  Landeokd  and  tenant — when  tenant  released  from  rent  for  want 
of  repairs.  Where  a  party  rents  a  room  in  a  building  for  a  store  room, 
undertaking  to  keep  the  building,  except  the  particular  room,  in  proper 
repair,  and  neglects  to  repair,  so  that  the  roof  of  the  building  leaks  so  badly 
as  to  render  the  store  room  unfit  for  the  use  for  which  it  is  rented,  and  the 
lessee  leaves  the  same  on  that  account,  the  lessor  will  not  be  entitled  to 
recover  rent  for  the  store  room  for  the  time  after  it  is  abandoned. 

3.  Chanceby — relief,  when  denied  for  laches.  Where  a  party  purchas- 
ing a  lot  of  goods  from  a  surviving  partner,  agreed,  as  a  part  of  the  consider- 
ation of  the  sale,  to  pay  all  the  debts  and  liabilities  of  the  late  firm,  a  bill  in 
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chancery  by  one  who  had  leased  the  firm  a  store  room,  to  enforce  the  pay- 
ment of  rent,  after  a  lapse  of  more  than  eight  years  from  a  repudiation  of  the 
claim  for  rent  by  the  defendant,  will  not  be  enforced,  on  account  of  the  stale- 
ness  of  the  demand. 

4.  Judgment — does  not  bind  one  not  a  party.  One  not  a  party  to  a 
judgment  against  another  is  not  in  any  manner  concluded  by  it,  although  he 
may  have  agreed  to  pay  the  indebtedness  of  the  defendant. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Peoria  county ;  the  Hon.  N.  M.  Laws,  Judge,  presiding. 

On  the  1st  of  August,  1869,  Bissell,  being  possessed  of  cer- 
tain buildings  in  Peoria,  leased  to  the  firm  of  Billings,  Lloyd 
&  Schembs  a  part  thereof,  for  a  term  of  five  years  from  that 
date,  at  a  yearly  rent  of  $1000,  payable  monthly.  The 
premises  rented  were  described  as  "the  brick  store  room  on 
south  Washington  street,  *  *  *  being  the  store  room  now 
occupied  by  the  party  of  the  first  part ;  also,  the  undivided 
half  of  room  in  the  second  story  of  said  store ;  also,  the  undi- 
vided one-half  of  the  basement  of  the  brick  building  in  rear 
of  said  store."  The  lessor  reserved  "the  right  of  free  passage 
through  the  store  room  during  business  hours,"  and  the 
lessees  bound  themselves  "to  make  all  repairs  and  alterations 
necessary,  in  and  about  said  store  room, "  at  their  own  cost. 
The  premises  were  rented  for  keeping  on  sale  a  stock  of  hard- 
ware, tinware,  etc.  The  lessee  firm  consisted  of  George  Bil- 
lings, George  P.  Lloyd  and  Jacob  Schembs.  Possession  was 
taken  under  the  lease,  and  the  rent  was  paid  by  the  lessees 
and  those  entering  under  them  until  March  1,  1871. 

This  is  a  bill  in  chancery,  brought  September  22,  1879,  by 
Bissell,  for  the  purpose  of  compelling  Thomas  Lloyd  (the 
father  of  George  P.  Lloyd)  to  pay  the  rent  claimed  by  him 
to  be  in  arrear  on  that  lease,  for  the  time  between  the  1st  of 
March,  1871,  to  August  1,  1874,  or  at  least  a  portion  thereof . 
The  bill  on  final  hearing  was  dismissed  by  the  decree  of  the 
circuit  court.     This  decree  was  affirmed   by   the  Appellate 
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Court.     From  that  judgment  of  affirmance  Bissell  appeals  to 
this  court. 

Messrs.  Puteebaugh  &  Puterbaugh,  and  Mr.  J.  M.  Morse, 
for  the  appellant. 

Messrs.  Cooper  &  Tennery,  Messrs.  Johnson  &  Foster, 
and  Mr.  M.  M.  Bassett,  for  the  appellee  Thomas  Lloyd. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  find  no  sufficient  ground  in  the  record  to  reverse  this 
judgment.  By  the  terms  of  the  lease,  the  lessees  were  bound 
to  make  needed  repairs  and  alterations  in  and  about  the 
store-room,  which  was  only  a  part  of  the  building.  The  fair 
implication  from  this  express  undertaking  is,  that  the  lessor 
undertook  to  keep  the  residue  of  the  building  in  repair.  The 
premises  were  not  occupied  by  the  lessees,  or  by  any  one 
under  them,  after  March  1,  1871.  The  evidence  tends  to 
show  that  at  that  time  the  building  leaked  so  badly  as  to 
render  the  store  room  in  question  unfit  for  the  use  for  which 
it  was  rented.  Upon  this  ground,  alone,  it  would  seem  the 
chancellor  was  fully  justified  in  dismissing  the  bill  as  against 
Thomas  Lloyd.  True,  judgments  were  rendered  against  the 
estate  of  George  P.  Lloyd,  July  3,  1872,  for  a  portion  of  the 
rent  claimed,  but  Thomas  Lloyd  was  not  a  party  to  the  pro- 
ceedings, and  he  is  in  no  manner  concluded  thereby. 

The  complainant  seeks  to  charge  Thomas  Lloyd  with  a 
portion  of  this  unpaid  rent,  upon  the  ground  that,  in  Novem- 
ber, 1869,  some  three  months  after  the  making  of  the  lease, 
Schembs,  one  of  the  lessees,  sold  to  his  partners  his  interest 
in  the  firm,  and  they  assumed  the  liabilities  of  the  firm ;  and 
that  Billings  and  George  P.  Lloyd,  under  the  firm  name  of 
Billings  &  Lloyd,  continued  the  business  at  the  same  place, 
paying  the  rent  until  May  1,  1870,  when  George  P.  Lloyd 
died ;  and  that  thereupon  Bissell,   as  surviving  partner,  con- 
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tinued  to  occupy  the  store,  and  remained  in  custody  of  the 
assets  of  the  late  firm,  until  August  20,  1870,  and  on  that 
day  the  entire  assets  were  turned  over  by  Billings  to  Thomas 
Lloyd,  who  at  that  time  bought  the  interest  of  Billings  in  the 
same  for  $2200,  and  undertook,  by  his  bond  to  Billings  of 
that  date,  to  pay  all  the  debts  of  the  late  firm ;  and  it  is 
claimed  by  complainant,  that  the  value  of  the  assets  in  that 
way  received  by  Thomas  Lloyd  exceeds  the  amount  of  debts 
of  the  firm  paid  by  Thomas  Lloyd  by  several  thousand  dol- 
lars, and  to  that  extent  it  is  claimed  that  a  decree  should  go 
against  him  in  favor  of  complainant.  The  proofs  show  that 
on  July  29,  1879,  Bissell's  claim  for  the  rent  here  claimed 
was  allowed  against  the  estate  of  George  P.  Lloyd,  and  the 
amount  fixed  at  the  sums  of  $1500  and  $1916.72,  making 
$3416.72,  "to  be  paid  out  of  property  not  heretofore  inven- 
toried or  accounted  for. " 

The  record  shows  that  an  administrator  of  the  estate  of 
George  P.  Lloyd,  deceased,  was  duly  appointed,  and  qualified 
on  July  14,  1870;  and  that  Billings,  the  surviving  partner, 
prepared  a  full  inventory  of  the  assets  of  the  late  firm  and  a 
list  of  its  liabilities,  and  having  the  assets  duly  appraised, 
filed  with  the  county  court  said  inventory  and  other  papers,  in 
the  month  of  May,  1870 ;  and  that  on  the  23d  of  November, 
1872,  the  administrator  of  the  estate  of  George  P.  Lloyd 
made  a  report  to  the  county  court,  in  answer  to  a  citation  on 
the  complaint  of  Bissell,  showing  that  there  were  no  assets 
of  that  estate  known  to  him,  except  his  interest  in  the  part- 
nership effects  of  Billings  &  Lloyd,  which  went  into  the  hands 
of  Billings,  as  surviving  partner.  Soon  after  Thomas  Lloyd 
bought  the  assets  of  the  late  firm  of  Billings  &  Lloyd,  he 
took  in  a  partner  in  the  business,  named  Mcllvaine,  and  they 
carried  on  business  in  the  store  room  in  question  until  March, 
1871,  paying  rent  to  Bissell  at  the  rate  of  $1000  a  year,  and 
taking  receipts  in  the  name  of  "Lloyd  &  Mcllvaine."  About 
that  time  Mcllvaine  left  the  firm,  and  Thomas  Lloyd  removed 
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from  the  premises,  and  refused  to  pay  any  part  of  the  rent 
now  demanded. 

Complainant's  claim,  if  any,  against  Thomas  Lloyd,  is  an 
equity  supposed  to  arise  from  his  receipt  of  the  goods  and 
effects  turned  over  to  him  by  Billings  in  August,  1870.  His 
right  to  an  allowance  against  the  estate  of  Geo.  P.  Lloyd,  for 
a  breach  of  the  contract  in  the  lease,  was  complete  in  April, 
1871,  when  Billings  and  Schembs  had  both  abandoned  the 
premises,  and  Thomas  Lloyd,  who  entered  under  Billings, 
had  also  abandoned  the  same,  and  repudiated  Bissell's  claim 
upon  him  for  rent.  In  so  far  as  the  enforcement  of  this  sup- 
posed equity  of  the  complainant  is  concerned,  the  complain- 
ant lay  by  and  slept  upon  his  supposed  rights  from  April, 
1871,  until  September,  1879,  more  than  eight  years.  This 
delay  is  set  up  as  a  defence  in  the  pleadings.  We  regard  the 
claim  as  stale,  and  such  an  one  as  a  court  of  chancery  should 
not  interfere  to  enforce. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 


Asahel  Gage 
v. 
Mahala  Scales  et  al. 

Filed  at  Ottawa  September  26,  1881. 

1.  ApPEAii  —  whether  a  freehold  is  involved.  A  bill  to  set  aside  a  deedfor 
land  made  on  a  sale  for  taxes,  by  one  claiming  title  on  the  ground  of  a 
redemption  from  such  sale,  in  which  suit  the  redemption  is  denied,  involves 
a  freehold,  and  an  appeal  lies  from  the  Appellate  Court. 

2.  Eedemption  — from  tax  sale — mistake  of  county  clerk  as  to  amount. 
Where  the  owner  of  real  estate  sold  for  taxes  applied  to  the  county  clerk  to 
redeem  the  same,  and  paid  the  sum  required  of  him  by  the  clerk,  and  took 
a  certificate  of  redemption,  but  the  clerk,  by  mistake,  failed  to  require  the 
payment  of  taxes  subsequent  to  the  sale:     Held,  that  a  court  of  equity  had 
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the  power  to  relieve  the  owner  against  the  mistake  of  the  clerk,  and  protect 
the  title  of  the  owrner,  upon  his  paying  the  amount  of  the  subsequent  taxes. 

3.  The  county  clerk  is  the  proper  person  to  receive  the  redemption  money, 
and  it  is  his  duty  to  inform  the  owner  seeking  to  redeem,  of  the  correct 
amount  to  be  paid  for  that  purpose. 

4.  Although  redemption  from  a  tax  sale  is  a  statutory  right,  yet  a  party 
attempting,  in  good  faith,  to  make  it,  may  be  relieved  against  the  mistakes 
or  frauds  of  the  officers  of  the  law,  or  of  the  purchaser.  If  he  has  attempted 
to  redeem,  and  has  done  all  he  was  required  to  do  by  those  entitled  to 
receive  the  money,  in  such  case  the  sale  will  be  discharged,  even  though  in 
consequence  of  the  mistake  of  the  officer  he  has  paid  less  than  the  proper 
amount,  if  he  will  pay  the  deficiency. 

5.  Same — subsequent  taxes,  how  found.  On  application  to  redeem 
land  from  a  tax  sale  while  the  tax  books  are  in  the  hands  of  the  col- 
lector, the  county  clerk  can  require  the  party  to  present  a  receipt  showing 
the  payment  of  subsequent  taxes,  or  if  they  have  been  paid  by  the  person 
holding  the  certificate,  a  statement  from  the  collector  showing  the  amount 
paid,  by  whom  and  when;  and  in  this  manner  the  proper  amount  necessary 
to  redeem  may  be  ascertained. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;   the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  and  Mr.  Martin  K.  M.  Wallace, 
for  the  appellant : 

Eedemption  is  purely  a  statutory  right,  and  to  be  effective 
the  statute  giving  that  right,  which  is  a  grant  of  privilege, 
must  be  strictly  followed.  Burroughs  on  Taxation,  pp.  358, 
361 ;  Cooley  on  Taxation,  p.  364 ;  Eorer  on  Judicial  Sales, 
(2d  ed.)  pp.  422,  433 ;  Finch  v.  Broivn,  3  Gilm.  488 ;  Stone  v. 
Gardner,  20  111.  304;  Little  v.  People,  43  id.  188;  Finch  v. 
Eslaman,  68  id.  78 ;  Durley  v.  Davis,  69  id.  133. 

It  was  claimed  by  appellees'  counsel  in  the  court  below 
that  this  redemption  was  insufficient,  because  of  a  mistake  or 
of  the  corruption  of  the  county  clerk  in  not  giving  appellees 
the  total  amount  necessary  for  a  redemption.  "But  where 
one  claims  to  have  discharged  lands  from  a  tax  sale  by  the 
payment  of  all  taxes  demanded  of  him,  which  was  less  than 
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the  whole,  it  must  appear  that  no  responsibility  for  the  error 
rests  upon  him."  Cooley  on  Taxation,  p.  367;  Lamb  v. 
Irwin,  69  Pa.  St.  436. 

If  the  issue  can  be  made  under  these  pleadings  whether 
a  mistake  was  made  by  the  appellees  or  by  the  clerk,  still  the 
appellees  must  show,  by  clear  and  satisfactory  proof,  that  a 
mistake  existed.  Ruffner  v.  McConnel,  17  111.  212,  and  cases 
cited. 

Appellees  were  sufficiently  advised  to  put  them  upon  inquiry 
as  to  whether  they  were  depositing  the  proper  amount,  and  if 
they  neglected  to  make  the  necessary  inquiries,  the  loss  must 
fall  upon  them.     Henneberry  v.  Morse,  56  111.  394. 

If  this  was  a  bill  filed  for  the  purpose  of  making  a  redemp- 
tion, or  for  the  purpose  of  perfecting  a  redemption,  another 
question  would  be  raised;  but  the  issue  being  upon  the 
question  of  fact  whether  there  was  a  redemption,  and  it 
being  established  that  there  was  not,  it  seems  to  us  that  upon 
all  principles  of  law  and  practice  this  should  end  the  case. 
The  bill  does  not  allege  that  the  redemption  was  prevented 
by  mistake  or  fraud,  but,  on  the  contrary,  it  is  expressly 
stated  that  the  redemption  was  complete.  Shafer  v.  Davis, 
13  111.  395. 

Have  appellees  shown  such  a  title  to  this  property  that 
will  warrant  them  in  bringing  this  suit  ?  If  they  have  not 
the  title  to  this  property,  the  decree  is  erroneous.  Darnell's 
Ch.  PI.  and  Pr.  vol.  1,  ch.  6,  sec.  4,  pp.  314-317 ;  sec.  49, 
ch.  22,  Rev.  Stat. ;  Harding  v.  Jones,  86  111.  313 ;  Emery 
v.  Cochrane,  82  id.  65 ;   Wing  v.  Sherrer,  77  id.  200. 

Mr.  Frank  Scales,  for  the  appellees : 

The  redemption  was  not  invalidated  by  the  mistake  of  the 
county  clerk  as  to  the  amount  necessary  to  be  paid.  Babb 
et  al.  v.  Tomkins,  47  Pa.  St.  359 ;  Dietrich  &  Wilson  v. 
Mason,  57  id.  40 ;  Noble  et  al.  v.  Bullis,  23  Iowa,  559 ;  Cooley 
on  Taxation,  363. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  appellees  against 
Asahel  Gage,  to  set  aside  a  tax  deed  issued  to  appellant  by 
the  county  clerk  of  Cook  county  in  the  month  of  July,  1878, 
on  a  certain  tract  of  land  in  Cook  county. 

It  is  in  substance  alleged  in  the  bill,  that  appellees  are  the 
owners  in  fee  of  the  premises,  and  are  in  the  actual  posses- 
sion of  the  same ;  that  the  premises  were  sold  October  14, 
1875,  for  the  third  installment  of  the  South  Park  special 
assessment,  to  N.  Lamb,  for  $111.17;  that  a  deed  was  issued 
to  appellant,  Gage,  on  such  sale,  July  30,  1878;  that  said 
premises  had  been  redeemed  from  the  sale  before  the  issuing 
of  said  deed.  The  bill  contains  other  allegations,  but  as  no 
evidence  was  offered  to  sustain  them,  it  will  not  be  necessary 
to  set  them  out  here. 

Appellant,  Gage,  put  in  an  answer  to  the  bill,  in  which  he 
set  up,  substantially,  that  at  the  June  term,  1875,  of  the 
county  court  of  Cook  county,  a  judgment  was  rendered  against 
the  land  for  the  delinquent  third  installment  of  the  South 
Park  special  assessment,  and  by  virtue  of  said  judgment  the 
land  was  sold  on  the  14th  day  of  October,  1875,  to  N.  Lamb, 
and  a  certificate  issued  to  him,  which  he  afterwards  assigned 
to  appellant,  who  obtained  a  tax  deed  on  the  30th  day  of 
July,  1878 ;  that  the  deed  conveyed  an  estate  in  fee  to  the 
property.  Appellant  admits  that  the  statute  provides  for  a 
redemption  from  a  tax  sale  within  a  specified  time,  but  denies 
that  the  premises  were  redeemed. 

A  motion  has  been  made  to  dismiss  the  appeal,  which, 
under  the  statute,  will  have  to  be  sustained  unless  a  freehold 
is  involved,  and  that  question  we  will  dispose  of  before  we 
pass  to  a  consideration  of  the  case  on  its  merits. 

A  freehold  has  been  defined  to  be  an  estate  in  real 
property,  of  inheritance,  or  for  life,  or  the  term  by  which  it  is 
held.  Here,  both  parties  claim  the  fee  simple  title  to  the 
property.     Appellant  claims  under  a  tax  title,  which  appellees 
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insist  is  worthless,  for  the  reason  the  land  was  redeemed  from 
the  sale  for  taxes  before  the  deed  was  issued.  If  a  redemption 
was  made,  that  defeats  appellant's  title.  If,  on  the  other 
hand,  no  redemption  was  effected,  then  the  title  to  the 
property  passed  under  the  deed.  It  seems  plain  that  within 
the  meaning  of  the  statute  a  freehold  is  involved.  Both  by 
the  pleadings  and  the  evidence,  each  of  the  parties  admits 
and  claims  an  estate  of  inheritance  in  the  property,  which 
necessarily  involves  a  freehold.  The  motion  to  dismiss  the 
appeal  will  have  to  be  overruled. 

As  respects  the  merits  of  the  case,  no  question  is  raised  in 
regard  to  the  tax  title  held  by  appellant  by  the  testimony 
introduced  on  the  hearing,  except  that  the  land  was  redeemed 
from  the  sale  within  the  time  provided  by  law,  before  the  deed 
issued. 

It  appears  from  the  evidence  that  appellees,  within  the 
time  provided  by  law,  undertook  to  redeem  the  premises  from 
the  tax  sale,  but  in  making  the  redemption  the  county  clerk 
failed  to  include  in  the  amount  necessary  to  redeem  $125.02, 
subsequent  taxes  paid  by  appellant.  On  account  of  the 
failure  to  pay  the  full  amount,  it  is  contended  by  appellant 
that  the  attempted  redemption  availed  nothing,  and  appellees 
can  claim  no  benefit  therefrom,  while,  on  the  other  hand, 
appellees  claim,  that  having  paid  the  full  amount  which  the 
county  clerk  notified  them  was  necessary  to  redeem  the  land, 
and  having  received  a  certificate  of  redemption  from  the  clerk, 
they  are  entitled  to  relief  in  a  court  of  equity. 

The  master  in  chancery,  to  whom  the  cause  was  referred 
to  take  evidence,  made  a  report  to  the  court,  that  the  title  to 
the  property  was  in  appellees  ;  that  on  the  9th  day  of  October, 
1877,  appellee  Frank  Scales  went  to  the  county  clerk's  office 
to  redeem  the  property  from  said  sale,  and  paid  $355.51, 
being  the  amount  the  clerk  said  was  necessary  for  that  pur- 
pose, but  by  mistake  the  clerk  omitted  to  include  the  sum  of 
$125.02,  the  subsequent  taxes  paid  by  said  Lamb  or  appel- 
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lant,  "so  that  Scales  thus  failed  to  pay  the  whole  amount 
necessary  for  such  redemption,  the  amount  actually  paid 
being  $126.51  less  than  the  amount  which  was  necessary; 
that  afterwards,  on  the  30th  day  of  July,  A.  D.  1878,  the 
county  clerk  issued  a  tax  deed  to  Asahel  Gage  for  the 
premises,  upon  the  ground  that  not  enough  money  to  redeem 
the  same  from  said  tax  sale  had  been  deposited  with  him." 
In  the  master's  opinion,  appellee  Frank  Scales  made  an 
honest  effort  to  pay  all  the  money  required  to  redeem,  and 
did  pay  all  that  was  given  him  as  the  required  amount,  and 
the  failure  to  deposit  the  right  amount  was  the  result  of  acci- 
dent, and  not  the  fault  of  appellees ;  therefore  recommends 
that  the  tax  deed  be  set  aside  as  a  cloud  upon  the  title  to 
the  property,  upon  appellees  paying  appellant  $126.51,  and 
interest  thereon  at  six  per  cent  per  annum,  from  August  16, 
1877,  which  at  date  of  report  amounts  to  $139.52.  Dated 
April  30,  1879. 

Section  210  of  chap.  120,  Eev.  Stat.  1874,  under  which 
the  redemption  was  made,  declares :  "Keal  property  sold 
under  the  provisions  of  this  act  may  be  redeemed  at  any 
time  before  the  expiration  of  two  years  from  the  date  of  sale, 
by  payment  in  legal  money  of  the  United  States,  to  the  county 
clerk  of  the  proper  county,  the  amount  for  which  the  same 
was  sold,  and  twenty-five  per  cent  thereon  if  redeemed  at 
any  time  before  the  expiration  of  six  months  from  the  day  of 
sale ;  if  between  six  and  twelve  months,  fifty  per  cent ;  if 
between  twelve  and  eighteen  months,  seventy-five  per  cent  ; 
and  if  between  eighteen  months  and  two  years,  one  hundred 
per  cent  on  the  amount  for  which  the  same  was  sold." 

The  person  redeeming  shall  also  pay  the  amount  of  all 
taxes  and  special  assessments  accruing  after  such  sale,  with 
ten  per  cent  interest  thereon  from  the  day  of  payment,  unless 
such  subsequent  tax  or  special  assessment  has  been  paid  by 
or  on  behalf  of  the  person  for  whose  benefit  the  redemption  is 
made,  and  not  by  the  purchaser  at  the  tax  sale,  or  his  assignee. 
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It  is  true  that  appellees,  on  making  the  redemption,  did 
not  comply  strictly  with  the  requirement  of  the  statute,  as 
they  failed  to  pay  to  the  clerk  a  subsequent  tax  which  had 
been  paid  by  appellant  while  he  held  the  tax  certificate. 
But  the  report  of  the  master,  which  is  fully  sustained  by  the 
evidence  in  the  record,  shows  that  appellees  called  upon  the 
county  clerk,  whose  duty  it  was  to  inform  them  of  the  amount 
necessary  to  be  paid  to  make  the  redemption,  and  whose 
duty  it  was  to  receive  the  money,  and  that  the  full  amount 
which  this  officer  required  was  paid,  and  upon  the  receipt  of 
the  money  he  issued  a  certificate  of  redemption,  which  was 
delivered  to  appellees.  Here  was  a  mistake  of  an  officer  for 
which  appellees  were  in  no  manner  responsible.  For  this 
mistake  shall  they  lose  their  land,  or  is  it  within  the  power 
of  a  court  of  equity  to  relieve  as  against  that  mistake,  and 
thus  protect  appellees  in  the  title  to  their  land  ? 

Cooley,  in  his  work  on  Taxation,  in  discussing  this  subject, 
says :  "Although  redemption  is  a  statutory  right,  yet  a  party 
attempting  in  good  faith  to  make  it,  may  be  relieved  against 
the  mistakes  or  frauds  of  the  officer  or  of  the  purchaser.  If 
he  has  attempted  to  redeem,  and  done  all  he  was  required  to 
do  by  those  entitled  to  receive  the  money,  the  sale  is  dis- 
charged, even  though  in  consequence  of  the  mistake  of  the 
officer  he  has  paid  less  than  the  proper  amount. " 

Here  it  is  apparent  the  redemption  was  made  in  perfectly 
good  faith.  The  money  was  paid  to  the  proper  officer,  and  the 
amount  required  by  him,  in  the  full  belief  that  the  sum  paid 
was  all  that  was  necessary  to  redeem  the  land  from  the  sale. 
We  think  the  attempted  redemption  was  sufficient  to  author- 
ize a  court  of  equity  to  grant  relief  against  the  mistake  of  the 
clerk.  Under  section  210  of  the  Eevenue  law,  the  county 
clerk  is  the  officer  whose  duty  it  is  to  receive  from  the  owner 
of  real  estate  sold  for  taxes  the  redemption  money.  It  is 
no  part  of  his  duty  to  receive  such  a  sum  as  the  owner  may 
see  fit  to  pay,  but,  on  the  other  hand,  it  is  his  duty  to  furnish 
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the  owner  with  a  statement  of  the  amount  required  to  make 
the  redemption,  and  he  is  under  no  obligation  to  accept  a  less 
amount  than  the  law  requires  to  effect  a  redemption. 

It  is  urged  that  it  can  not  be  the  duty  of  the  clerk  to  fur- 
nish a  statement  of  the  amount  required  to  redeem,  because 
the  tax  books  which  show  subsequent  taxes  are  out  of  the 
county  clerk's  possession,  and  in  the  possession  of  the  town- 
ship and  county  collector  from  December  until  May,  in  each 
year.  While  the  tax  books  are  in  the  hands  of  collectors, 
should  a  party  apply  to  the  county  clerk  to  make  a  redemp- 
tion, the  clerk  can  require  such  person  to  present  a  receipt 
showing  the  payment  of  subsequent  taxes,  or  if  they  have 
been  paid  by  the  party  holding  the  certificate,  a  statement 
from  the  collector  showing  the  amount  paid,  by  whom,  and 
when.  In  this  manner  all  difficulty  may  be  removed,  and  the 
amount  required  can  easily  be  determined  and  furnished  by 
the  clerk.  The  bill  in  this  case,  it  is  true,  was  not  framed 
directly  with  the  view  that  appellees  might  obtain  the  relief 
sought  by  paying  the  balance  of  the  redemption  money,  yet 
the  offer  in  the  bill  to  pay  any  amount  the  court  may  find 
necessary  to  complete  the  redemption,  may  be  regarded  as 
broad  enough  to  authorize  the  relief  granted  in  the  decree. 

The  decree  of  the  Appellate  Court  will  be  affirmed. 

Decree  affirmed. 


Henry  G.  Harper 

v. 

The  Union  Manufacturing  Company  et  al. 

Filed  at  Ottawa  September  26,  1881. 

1.     Stockholdeks — liability  for  debts  of  corporation — by  whom  and 

how  enforced.     Under  section  9  of  the  act  of  1857,  relating  to  manufacturing 

corporations,  the  stockholders  are  made  severally  and  individually  liable  to 

the  "creditors"  of  the  company  to  the  amount  of  stock  held  by  them,  for  all 

15—100  III. 
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debts,  etc.,  made  by  such  company  prior  to  the  time  when  the  whole  capital 
stock  shall  have  been  paid  in.  This  liability  can  not  be  enforced  by  a  single 
creditor,  suing  in  his  own  behalf,  alone.  It  can  be  enforced  only  upon  a  bill 
brought  by,  or  at  least  in  behalf  of,  all  the  creditors  of  the  corporation. 

2.  Same — stockholders'  liability  not  enforceable  until  assets  of  the  cor- 
poration are  exhausted — parties  to  bill.  Stockholders  in  a  corporation 
organized  under  a  law  making  them  liable  individually  "to  the  creditors"  of 
the  corporation,  will  not  be  required  to  pay  any  portion  of  the  debts  until  the 
assets  of  the  corporation  are  first  exhausted.  If  such  assets  are  in  the  hands 
of  an  assignee  for  the  benefit  of  creditors,  he  will  be  a  necessary  party  to  a 
bill  in  chancery  to  enforce  the  stockholders'  individual  liability. 

3.  Same — quaere,  whether  the  act  of  1857  is  superseded  by  act  of  1872. 
The  court  are  inclined  to  think  that  the  provisions  of  the  act  of  1857,  relating 
to  corporations,  and  making  stockholders  individually  liable  for  the  debts  of 
the  corporations,  were  superseded  and  became  inoperative  by  reason  of  the 
general  law  of  1872  upon  the  same  subject,  but  find  it  unnecessary  to  adjudge 
that  question. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
"Whiteside  county. 

Mr.  F.  Sackett,  for  the  appellant : 

When  a  new  liability  is  imposed,  or  a  new  cause  of  action 
is  given  by  statute,  and  no  remedy  is  provided  by  the  statute, 
the  right  to  resort  to  the  appropriate  common  law  form  of 
action  is  implied.  1  Term  Eep.  512 ;  Corivith  v.  Culver,  69 
111.  502 ;  Culver  v.  The  Third  National  Bank  of  Chicago,  64 
id.  528. 

In  the  case  of  Richardson  v.  Akin,  87  111.  138,  the  Supreme 
Court  held,  that  since  the  act  of  1872,  concerning  corpora- 
tions for  pecuniary  profit,  took  effect,  a  court  of  law  has  no 
jurisdiction  of  a  suit  by  a  creditor  of  such  corporation  against 
a  stockholder,  unless  his  debt  accrued  before  the  act  of  1872 
took  effect, — the  remedy,  if  any,  being  in  equity. 

This  decision  is  but  an  application  of  another  uniform  rule 
of  law,  that  where  a  statute  imposes  a  liability  or  creates  a 
new  cause  of  action,  and  a  remedy  for  its  enforcement  is 
expressly  given  by  the  statute,  that  remedy  is  exclusive,  and 
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no  other  can  be  adopted.  Almy  v.  Harris,  5  Johnson,  175 ; 
Broom's  Legal  Maxims,  marg.  pp.  145-149  ;  Confrey  v.  Stark, 
73  111.  187. 

One  objection  is,  that  our  only  right  to  proceed  against  the 
stockholders,  to  enforce  their  liabilities,  is  conferred  by  the 
25th  section  of  the  act  of  1872 ;  and  that  the  provision  of 
that  section,  which  declares  that  "each  stockholder  may  be 
required  to  pay  his  pro  rata  share  of  such  debts  or  liabilities, 
to  the  extent  of  the  unpaid  portion  of  his  stock,  after  exhaust- 
ing the  assets  of  such  corporation,"  by  implication  repeals 
all  laws  making  stockholders  liable,  otherwise  than  for  the 
unpaid  portion  of  their  capital  stock, — that  the  mention  of 
one  class  of  stockholders  by  implication  excludes  all  others. 

Messrs.  Bennett  &  Green,  for  the  appellees  Smith,  Wil- 
liams, Wood,  Hubbard,  Korn,  Chase,  Long,  Parks,  Goodell, 
Jenne  and  Buell : 

It  is  well  recognized  law  that  members  of  a  corporation 
are  not  liable  at  common  law,  individually,  for  the  debts  of 
the  corporation,  and  if  liable  at  all,  are  so  by  statute.  (Thomp- 
son's Liability  of  Stockholders,  sec.  4,  and  cases  cited.)  And 
that  when  the  liability  of  the  stockholder  is  claimed  to  arise 
out  of  the  failure  of  an  officer  to  perform  some  act,  as,  the 
filing  of  a  certificate  that  stock  has  been  paid  in,  it  is  penal 
in  its  nature,  and  should  be  strictly  construed.  (Thompson's 
Liability  of  Stockholders,  sees.  50,  54 ;  Garrison  v.  Howe,  17 
N.  Y.  456;  Gray  v.  Coffin,  9  Cush.  199.)  And  whenever  a 
statute  was  designed  to  relieve  stockholders  from  a  more 
onerous  liability  imposed  by  a  previous  statute,  it  is  entitled 
to  be  construed  remedially  in  their  favor.  Thompson's  Lia- 
bility of  Stockholders,  sec.  55,  and  cases  cited;  Holy oke Bank 
v.  Goodman  Paper  Co.  9  Cush.  582. 

This  right  of  individual  liability  of  stockholders  is  in  the 
nature  of  a  penalty,  and  not  a  vested  right,  until  after  a  debt 
is  contracted.     Cooley  on  Const.  Lim.  359  ;  Thompson's  Lia- 
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bility  of  Stockholders,  sees.  71,  72;  Richardson  v.  Akin,  87 
111.  138. 

A  repeal  of  an  individual  liability  law  is  valid  as  to  after 
contracted  debts,  and  stockholders  afterward  joining  the  cor- 
poration. Thompson's  Liability  of  Stockholders,  sec.  72 ; 
Ochiltree  v.  Railroad  Co.  21  Wall.  249 ;  Gray  v.  Coffin,  9 
Cush.  192. 

Although  the  general  law  of  1857,  under  which  the  Union 
Manufacturing  Company  was  organized,  contained  no  special 
clause  allowing  the  legislature  to  repeal  or  modify  it  as  to 
corporations  organized  under  it,  yet  the  legislature  has  such 
power  when  its  exercise  affects  no  vested  rights.  Gay  v. 
Keys,  30  111.  413 ;  Richardson  v.  Akin,  87  id.  138 ;  Bailey  v. 
HaUister,  26  N.  Y.  112. 

An  inspection  of  section  16  of  the  act  of  1872,  providing 
for  the  liability  of  the  officers  and  directors  above  referred  to, 
shows  that  by  the  language  of  the  section  it  is  not  limited  to 
corporations  organized  under  the  laws  of  1872. 

Section  25  of  the  same  act,  under  which  this  suit  is 
brought,  and  in  accordance  with  the  provisions  of  which 
appellant  must  recover,  if  he  recover  at  all,  fixes  the  limit  to 
which  the  liability  of  the  stockholder  may  be  enforced  by 
such  mode,  "to  the  extent  of  the  unpaid  portion  of  his  stock, 
after  exhausting  the  assets  of  the  corporation. "  The  mode 
of  procedure  and  the  limit  of  enforcement  by  such  mode  are 
connected  in  the  same  clause ;  and  keeping  in  view  the  strict 
construction  to  be  given  such  statutes,  can  any  one  fairly 
claim  that  by  such  mode  any  liability  of  a  stockholder, 
beyond  the  limit  thus  named,  can  be  enforced  ? 

Messrs.  Dinsmoor,  Stager  &  Dinsmoor,  for  the  appellees 
Eoyer  and  Mickle : 

The  bill  should  have  been  filed  in  behalf  of  all  the  creditors. 
Mann  v.  Pentz,  3  N.  Y.  415  ;  Crease  v.  Babcock,  10  Mete.  531 ; 
Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co.  13  Wis.  70. 
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Nance,  the  assignee,  should  have  been  made  a  party. 
Hopkins  v.  Roseclare  Lead  Co.  72  111.  373. 

From  the  bill  and  answers  it  appeared  whether  or  not 
these  persons  were  necessary  parties.  If  complainant  had 
desired  to  make  them  parties,  he  should  have  done  so  before 
the  hearing.  If  he  had  asked  leave  on  the  hearing,  it  would 
undoubtedly  have  been  granted  on  terms,  but  as  he  never 
asked  leave  it  was  the  duty  of  the  court  to  dismiss  the  bill. 
Atkins  v.  Billings,  73  111.  597;  Searles  v.  Jacksonville,  P.  and 
M.  Railroad  Co.  2  Wood,  621. 

Messrs.  Manahan  &  Ward,  for  the  appellee  E.  B.  Witmer : 

The  statutory  provisions  govern  and  limit  the  liability  of 
the  stockholder.     Baker  et  al.  v.  Backus,  Admr.  32  111.  99. 

The  legislature  has  the  power,  before  rights  of  creditors 
have  attached,  to  change  or  abolish  the  statutory  liability. 
Coffin  v.  Rich,  45  Me.  507. 

The  acts  of  April  18,  1872,  and  March  26,  1872,  govern 
this  case. 

By  section  25  of  the  act  of  1872  the  remedy  is  solely  in 
equity,  and  jointly  against  all  of  the  stockholders  with  the 
corporation,  and  perhaps  all  of  the  creditors  must  join.  The 
appellant  has  brought  his  suit  and  sought  his  remedy  under 
section  25  of  the  act  of  1872,  but  declines  to  be  bound  by  its 
limitations. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  suit  in  chancery,  brought  by  Harper  against  the 
Union  Manufacturing  Company  and  Taylor  Williams,  and 
others,  constituting  all  the  stockholders  of  that  company,  to 
coerce  the  payment  to  the  complainant  of  a  judgment  of  over 
§2000,  recovered  in  the  circuit  court  of  Whiteside  county 
in  September,  1877,  against  the  corporation  and  in  favor  of 
one  Hotchkiss,  for  the  use  of  the  complainant.  The  debts 
were  contracted  in  the  months  of  March  and  May,  1876.     It 
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is  alleged  in  the  bill  that  the  defendant  stockholders  were 
each  stockholders  of  the  corporation  at  the  time  these  debts 
were  contracted  by  the  corporation,  each  to  the  extent  of  at 
least  $3000.  In  June,  1877,  the  corporation  had  become 
insolvent,  and  made  an  assignment  for  the  benefit  of  its 
creditors  of  all  of  its  property  and  effects  to  George  W.  Nance. 

The  liability  of  the  defendant  stockholders,  mentioned  in 
the  bill,  is  placed  upon  two  grounds :'  The  first  ground  rests 
upon  the  allegation  that  each  of  the  defendant  stockholders 
was  indebted  to  the  corporation  upon  a  stock  subscription, — 
this  allegation  is  not  supported  by  the  proofs.  The  second 
ground  rests  upon  the  allegation  that,  at  the  time  these 
debts  were  contracted  by  the  corporation,  the  whole  amount 
of  its  capital  stock  had  not  been  paid  in,  and  a  certificate 
thereof  made  and  filed  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county  wherein  the  business  of  the  company  was 
transacted. 

The  liability,  on  this  account,  of  the  defendant  stockholders 
is  claimed  upon  the  provisions  of  the  9th  and  10th  sections 
of  the  act  of  1857,  relating  to  corporations  of  this  character. 

Section  9  declares :  "All  the  stockholders  of  every  such 
company  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  to  an  amount  equal  to  the  amount  of  stock 
held  by  them,  respectively,  for  all  debts  and  contracts  made 
by  such  company  prior  to  the  time  when  the  whole  amount 
of  its  capital  stock  shall  have  been  paid  in,  and  a  certificate 
thereof  made  and  filed  as  hereinafter  required. " 

Section  10  provides  for  the  making,  by  a  majority  of  the 
directors  of  the  company,  of  a  sworn  certificate,  stating  the 
amount  of  the  capital  stock,  and  that  it  has  all  been  paid  in ; 
and  for  the  filing  of  the  same  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  proper  county. 

The  16th  section  of  chapter  32  of  the  Eevised  Statutes  of 
1874,  is  as  follows:  "If  the  indebtedness  of  any  stock  cor- 
poration exceed  the  amount  of  its  capital  stock,  the  directors 
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and  officers  of  said  corporation  assenting  thereto,  shall  be 
personally  and  individually  liable  for  such  excess  to  the 
creditors  of  such  corporation. 

In  the  case  of  Low  v.  Buchanan,  94  111.  76,  this  court,  in 
construing  this  latter  section,  held  that  the  phrase  "to  the 
creditors,"  meant  to  "all  the  creditors;"  and  that  the  liability 
in  such  case  of  such  directors  and  officers  was  "not  to  some 
particular  creditor,  but  to  all  the  creditors." 

It  is  not  perceived  that  the  language  of  the  9th  section  of 
the  act  of  1857  can  admit  of  any  other  or  different  con- 
struction than  that  given  to  the  16th  section  by  this  court  in 
the  case  of  Low  v.  Buchanan.  It  follows,  whatever  may 
be  said  in  relation  to  other  questions  raised  and  discussed  by 
counsel  in  this  case,  that  the  relief  sought  in  this  behalf 
could  only  be  had  upon  a  bill  brought  by,  or  at  least  in 
behalf  of,  all  the  creditors  of  the  corporation.  This  bill  being 
brought  but  by  one  creditor,  and  in  his  own  behalf,  alone,  and 
no  application  having  been  made  to  the  court  for  leave  to 
amend  in  this  respect,  the  circuit  court  was  clearly  right  in 
dismissing  the  bill. 

The  assignee  of  the  corporation  was  also  a  necessary  party. 
It  would  clearly  be  inequitable  to  require  the  individual  stock- 
holders to  pay  any  portion  of  the  liability  of  the  corporation 
until  the  assets  of  the  corporation  were  exhausted.  These, 
as  shown  by  the  record,  were  in  the  hands  of  an  assignee. 

We  are  also  inclined  to  think  that  the  provisions  of  the  act 
of  1857,  upon  which  this  claim  rests,  were  superseded  and 
became  inoperative  by  reason  of  the  general  law  of  1872, 
upon  the  same  subject ;  but  we  find  it  unnecessary  in  dis- 
posing of  this  case  to  adjudge  that  question. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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James  B.  Hobbs 

v. 

Daniel  Ferguson's  Estate. 

Filed  at  Ottawa  September  26,  1881. 

Practice — to  show  ruling  of  law  on  trial  by  court.  On  a  trial  by  the 
court  without  a  jury,  in  order  to  present  a  question  of  law  to  this  court  as 
having  been  passed  upon  by  the  court  below,  the  party  should  submit  to  the 
trial  court  written  propositions  of  law,  to  be  "held"  or  "refused,"  or  set  out 
in  the  bill  of  exceptions  the  ultimate  facts  found  by  that  court  from  the 
evidence. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Grundy  county. 

Messrs.  Hoyne,  Horton  &  Hoyne,  and  Messrs.  Hill  & 
Dibell,  for  the  appellant. 

Messrs.  Garnsey  &  Knox,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Hobbs  filed  a  claim  in  the  county  court  against  the  estate 
of  Ferguson.  The  claim  was  disallowed  by  that  court.  Hobbs 
appealed  to  the  circuit  court.  In  that  court  the  cause  was 
tried  by  the  court,  a  jury  being  waived,  and  the  finding  and 
judgment  were  against  the  claimant,  to  which  he  excepted  and 
filed  a  bill  of  exceptions,  setting  out  all  of  the  evidence.  No 
rulings  of  that  court  in  the  progress  of  the  trial  are  complained 
of  as  erroneous.  The  claimant  appealed  to  the  Appellate 
Court,  and  by  that  court  the  judgment  of  the  circuit  court 
was  affirmed,  and  from  that  judgment  Hobbs  appeals  to  this 
court. 

The  proofs  tend  to  show  that  Hobbs  acted  as  the  agent 
and  commission  merchant  in  behalf  of  Ferguson,  in  buying 
and  selling  grain  for  him  in  the  Chicago  market,  in  which 
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losses  occurred  to  Ferguson,  which  were  paid  by  Hobbs,  and 
the  claim  is  for  moneys  so  advanced  and  paid  out.  Appellant's 
counsel,  assuming  that  the  Appellate  Court  affirmed  this  judg- 
ment upon  the  ground  that  the  transactions  were  unlawful, 
seek  to  present  that  question  here  for  determination.  The 
record  fails  to  show  that  the  result  was  governed  or  affected 
by  the  legal  question  presented.  The  bill  of  exceptions  taken 
in  the  circuit  court  fails  to  show  that  that  question  was  raised 
in  the  circuit  court. 

Our  statute  (sec.  42,  chap.  110,  Eev.  Stat.  1874,)  provides 
that  in  trials  of  this  kind  by  the  circuit  court,  without  a  jury, 
either  party  may,  upon  the  trial,  "submit  to  the  court  written 
propositions,  to  be  held  as  law  in  the  decision  of  the  case, " 
which  the  court  is  by  law  required  to  pass  upon,  and  mark 
"held"  or  "refused,"  or  to  modify,  as  shall  be  the  views  of 
the  court  upon  the  questions  presented ;  and  either  party  may 
except  to  such  rulings. 

Where  a  party  at  such  a  trial  supposes  a  question  of  law  is 
involved  in  the  finding,  he  may  thus  separate  the  same  from 
the  questions  of  fact,  as  he  might  do  by  asking  instructions 
if  the  issue  were  submitted  to  a  jury,  and  save  the  supposed 
question  of  law  for  consideration  in  the  Appellate  or  Supreme 
Court.  Had  this  bill  of  exceptions  in  the  circuit  court  set 
out  the  ultimate  facts  found  by  that  court,  instead  of  the  evi- 
dence, and  had  those  findings  been  the  same  as  appellant's 
counsel  here  present  as  the  actual  facts,  and  had  the  bill  of 
exceptions  shown  that  upon  the  ultimate  facts  so  found  by 
the  circuit  court  that  court  ruled  the  law  against  the  claim- 
ant, in  such  case  counsel  could  present  that  question  of  law 
to  this  court. 

This  case  stands  now  upon  this  record  in  the  same  condi- 
tion, in  so  far  as  affects  this  question,  as  if  the  trial  had 
been  by  jury  in  the  circuit  court  and  the  verdict  had  been  for 
the  defendant,  and  no  instructions  whatever  had  been  asked 
or  given  in  the  case.     In  such  case  it  must  be  assumed  that 
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the  jury  made  no  mistake  of  law,  and  if  the  verdict  be  wrong, 
it  was  a  mistake  of  fact.  The  judgment  of  the  Appellate 
Court  settles  the  question  of  fact,  and  this  we  can  not  review. 

Judgment  affirmed. 


Elijah  H.  Gammon 

v. 

Jesse  Huse. 

Filed  at  Ottawa  September  26,  1881. 

1.  Peactice— finding  of  facts  by  Appellate  Court.  The  statute  does 
not  authorize  the  Appellate  Court  to  incorporate  into  the  record  any  special 
rinding  of  facts,  except  in  cases  where  the  same  is  different,  in  part  at  least, 
from  the  finding  in  the  trial  court. 

2.  Same — when  general  finding  must  prevail.  A  general  finding  by  the 
Appellate  Court,  that  "the  evidence  supports  the  verdict,"  must  stand,  unless 
there  be  some  special  finding  inconsistent  with  it. 

3.  Paetneeship — liability  of  a  retiring  partner  for  debts  subsequently 
contracted.  Where  a  partner  on  a  sale  of  his  interest  suffers  his  name  to 
remain  as  a  member  of  the  firm,  taking  an  agreement  from  the  purchaser  to 
pay  all  the  indebtedness  of  the  firm,  whether  contracted  in  the  past  or  to  be 
contracted  in  the  future,  he  will  be  bound  by  a  note  given  by  a  partner  in 
the  old  firm  name  to  one  without  notice  of  any  actual  change  in  the  firm. 

4.  Notice — of  partner's  defect  of  power  through  agent.  Where  part- 
nership articles  provided  that  A  should  not  give  the  firm  note  without  the 
consent  of  B,  another  partner,  which  provision  had  been  habitually  disre- 
garded, without  objection,  for  about  two  years  before  the  giving  of  a  firm 
note  by  A  for  money  loaned  to  the  firm,  the  fact  that  C,  another  partner, 
acted  as  the  agent  of  the  lender,  is  not  sufficient  to  charge  the  latter  with 
notice  of  such  provision,  without  any  proof  that  it  was  present  in  the  mind 
of  C  while  so  acting  as  agent. 

5.  Same — when  notice  to  agent  applies  to  principal.  It  seems  doubtful 
whether  notice  to  an  agent  of  one  loaning  money  and  taking  a  firm  note,  who 
is  also  one  of  the  borrowers  and  makers  of  the  note,  will  be  notice  to  the 
principal. 

6.  Paeol  evidence — of  agreement  at  the  time  of  making  written  con- 
tract. Parol  testimony  that  at  the  time  of  the  execution  of  a  written  agree- 
ment for  the  sale  of  a  partner's  interest  in  a  partnership,  he  agreed  to  let  his 
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name  remain  as  a  member  of  the  firm,  is  admissible  in  a  suit  by  a  third  per- 
son seeking  to  charge  him  as  a  partner.  Such  evidence  does  not  vary  the 
terms  or  conditions  of  the  written  contract,  and  such  agreement  is  not  in  any 
proper  sense  a  part  of  it. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  is  assumpsit,  brought  by  appellee  against  appellant, 
Gammon,  and  three  others,  Orvis,  Cutler  and  Obadiah  Huse, 
as  partners,  under  the  style  or  firm  name  of  "F.  K.  Orvis  & 
Co,,"  upon  a  promissory  note,  payable  to  the  order  of  Mary 
J.  K.  Huse,  for  the  sum  of  $1200,  one  year  after  date,  with 
interest  at  ten  per  cent  from  date,  dated  December  1,  1870, 
and  signed  by  the  firm  name  of  F.  K.  Orvis  &  Co.,  with  alle- 
gation that  appellee  was,  at  the  bringing  of  the  action,  the 
assignee  of  the  note.  Appellant,  Gammon,  alone  made 
defence.  He,  by  his  pleas  verified  by  affidavit,  denied  the 
execution  of  the  note,  denied  the  -alleged  joint  liability,  and 
denied  that  he  was  a  member  of  the  firm  at  the  time  when 
the  note  was  made.  There  was  a  trial  by  jury  of  the  issues, 
resulting  in  a  verdict  against  appellant.  A  motion  for  a  new 
trial  was  overruled,  and  judgment  was  given  for  the  plaintiff. 
This  judgment,  on  appeal  to  the  Appellate  Court,  was  affirmed, 
and  from  that  judgment  of  affirmance  Gammon  appeals  to 
this  court. 

The  record  shows  that  the  Appellate  Court  finds  that  the 
four  defendants  entered  into  a  copartnership  September  1, 

1869,  which  copartnership  was  not  dissolved  until  May  31, 
1871 ;  that  the  note  sued  on  was  made  by  said  firm  at  the 
day  of  its  date ;  that  upon  the  trial  of  the  cause  there  was 
introduced  in  evidence  the  following  agreement : 

"This  agreement,  made  and  entered  info  this  4th  day  of  April, 

1870,  between  E.  H.  Gammon,  of  Chicago,  State  of  Illinois, 
and  Obadiah  Huse,  of  the  county  of  Cook  and  State  of  Illinois ; 
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"Witnesseth:  That  the  said  E.  H.  Gammon,  in  considera- 
tion of  $1  to  him  in  hand  paid  by  the  said  Obadiah  Huse, 
the  receipt  whereof  is  hereby  acknowledged,  and  other  con- 
siderations named  below,  has  granted,  bargained  and  sold, 
and  by  these  presents  does  grant,  bargain  and  sell,  unto  the 
said  Obadiah  Huse,  all  of  his  interest  in  the  firm  of  F.  K. 
Orvis  &  Co.,  including  stock  in  trade,  tools,  fixtures, 
machinery,  all  indebtedness  to  said  firm,  whether  in  accounts 
or  notes,  the  true  intent  and  meaning  being  to  include  all 
the  assets  of  the  said  firm  whatsoever ;  and  the  said  Obadiah 
Huse,  in  consideration  of  the  above,  hereby  agrees,  for  him- 
self, his  heirs,  his  administrators  and  his  assigns,  to  pay  all 
the  indebtedness  of  the  said  firm  of  F.  K.  Orvis  &  Co.,  for 
which  the  said  E.  H.  Gammon  is  or  may  be  lawfully  holden, 
whether  such  indebtedness  may  have  been  contracted  in  the 
past  or  may  be  contracted  in  the  future,  and  protect  the  said 
E.  H.  Gammon  harmless  from  all  and  every  claim  against 
the  said  firm,  or  that  may  ever  be  against  the  said  firm,  as 
much  as  if  the  said  E.  H.  Gammon  had  never  been  a  mem- 
ber thereof. 

"In  witness  whereof  we  hereby  set  our  hands,  the  day  and 

year  above  named. 

E.  H.  Gammon, 

Obadiah  Huse." 

That  the  said  agreement  was  executed  by  Elijah  H.  Gam- 
mon and  Obadiah  Huse  about  its  date ;  that  at  or  about  the 
same  time  Gammon  agreed  to  allow  his  name  to  remain  in 
the  firm  to  give  it  credit,  and  that  his  name  did  remain  in 
the  firm  until  its  dissolution ;  that  the  note  was  given  to 
Mary  J.  K.  Huse  for  money  belonging  to  her  in  her  own 
right,  and  that  said  money  was  loaned  to  the  firm  of  F.  K. 
Orvis  &  Co.  by  her,  through  Obadiah  Huse,  who,  in  the 
making  of  said  loan,  acted  for  her  and  as  her  agent,  but 
that  there  is  no  evidence  that  Mary  J.  K.  Huse  had  actual 
or  personal  knowledge  of  any  of  the  agreements  in  reference 
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to  Gammon's  interest  in  the  firm  of  F.  K.  Orvis  &  Co. ;  that 
the  note  was  transferred  by  the  payee  after  its  maturity,  and 
that  the  evidence  sustains  the  verdict. 

Messrs.  Ellis  &  Meek,  and  Mr.  0.  H.  Hoeton,  for  the 
appellant : 

The  finding  of  the  Appellate  Court  is  conclusive  as  to  all 
questions  of  fact.     Gravett  v.  Davis,  92  111.  190. 

Had  no  certificate  been  filed  by  the  Appellate  Court,  then 
this  court  would  presume  that  the  facts  found  by  the  Appel- 
late Court  sustained  the  verdict.  Brownell  et  al.  v.  Welch, 
91  111.  523.  But  when  the  Appellate  Court  files  its  certifi- 
cate of  facts,  there  is  no  ground  for  the  presumption. 

By  the  partnership  contract  Orvis  was  to  give  no  firm  note 
without  the  consent  of  the  appellant.  The  allowing  his 
name  to  remain  as  one  of  the  firm,  was  subject  to  all  the 
provisions  and  conditions  of  the  partnership  articles. 

Mrs.  Huse,  the  payee  of  the  note,  loaned  the  money 
through  0.  Huse,  her  husband,  as  her  agent.  0.  Huse  being 
a  party  to  all  of  these  contracts,  had  full  knowledge  of  them, 
and  so  the  payee  of  the  note,  forswhom  he  acted  as  agent, 
had  like  knowledge.  Bryan  v.  Price,  Breese,  59 ;  Williams  v. 
Braver,  14  111.  201 ;  Page  et  al.  v.  Brace,  18  id.  39. 

Under  the  pleadings  in  the  case  the  burden  of  proof  was 
thrown  upon  the  appellee  to  establish  the  liability  of  the 
appellant,  and  to  establish  that  liability  the  appellee,  having 
notice  of  the  conditions  of  the  partnership  articles,  must 
have  shown  Gammon's  assent  to  the  execution  of  this  note, 
as  it  was  signed  in  the  firm  name  by  Orvis. 

The  partnership  was  strictly  at  will,  no  time  being  desig- 
nated for  its  continuance.  1  Collyer  on  Part.  148.  And  the 
sale  to  Huse  was  a  dissolution  of  it.  Lindley's  Law  of  Part- 
nership, vol.  1,  p.  698;  Parsons  on  Part.  415. 

There  was  error  in  allowing  Huse  to  testify  to  a  parol 
agreement  made  at  the  time  of  the  written  one  for  the  sale 
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of  his  interest  in  the  firm.  The  witness  said  :  "I  think  that 
it  was  at  the  time  of  making  the  contract  of  April  4,  1870, 
that  Gammon  agreed  to  remain  a  member  of  the  firm. "  The 
admission  of  the  evidence  was  in  plain  violation  of  the  rule 
that  all  antecedent  or  contemporaneous  verbal  agreements 
are  merged  in  the  written  contract.  Lane  v.  Sharp,  3  Scam. 
573 ;  Abrams  v.  Ramsey  et  at.  13  111.  137 ;  Mason  v.  Benton, 
54  id.  355 ;  Beattie  v.  Brown,  64  id.  360. 

Matter  collateral  may  be  proved,  but  it  must  not  change 
the  terms  of  the  contract. 

Messrs.  Eobinson  &  Green,  for  the  appellee : 

1.  An  agreement  collateral  to  a  written  agreement  may 
be  proved  by  parol.  Lane  v.  Sharp,  3  Scam.  573 ;  Herson  v. 
Henderson,  21  N.  H.  224. 

2.  The  rule  of  evidence  that  parol  evidence  shall  not  be 
admitted  to  vary  or  contradict  a  written  instrument,  is  only 
applicable  to  controversies  between  the  parties  to  the  written 
instrument,  their  representatives,  and  those  claiming  under 
them.  Krider  v.  Lafferty,  1  Whart.  303  ;  Reynolds  v.  Magness, 
2  Iredell,  26 ;  Edgerly  v.  Emerson,  3  Foster,  555 ;  Badger 
v.  Jones,  12  Pick.  371 ;  Furbnsh  v.  Goodwin,  25  N.  H.  425. 

3.  Where  a  promissory  note  is  made  payable  to  a  mar- 
ried woman  since  1861,  it  will  be  presumed  that  the  money 
is  due  to  her  and  not  to  her  husband.  Snider  v.  Ridgway, 
49  111.  522;  Tooke  v.  Newman,  75  id.  215;  Yazel  v.  Palmer, 
81  id.  82. 

4.  It  was  competent  at  common  law  for  the  husband  to 
create  a  separate  estate  for  his  wife  out  of  his  own  property, 
even  without  the  intervention  of  trustees.  No  one  can 
impeach  the  transaction  or  inquire  into  its  propriety,  unless 
he  was  a  creditor  at  the  time.  Gill  v.  Woods,  81  111.  64 ; 
Yazel  v.  Palmer,  81  id.  82. 

5.  A  party  is  liable  on  a  promissory  note  made  in  the 
name  of  the  firm  in  which  he  has  been  a  partner,  though  it 
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was  drawn  after  he  sold  out  his  interest  in  the  firm,  if  he 
consents  that  his  name  shall  continue  in  the  firm,  although 
the  payee  knew  these  facts  at  the  time  he  took  the  note. 
Broivnv.  Leonard,  2  Chitty,  119  ;  Fishery.  Bowles,  20  111.  396. 

6.  Private  arrangements  between  partners  do  not  affect 
parties  without  notice.  Winship  v.  Bank  of  United  States,  5 
Pet.  529;   Whitakerv.  Brown,  16  Wend.  504. 

7.  In  order  to  visit  a  principal  with  constructive  notice  of 
a  fact,  it  is  necessary  that  such  knowledge  should  have  been 
gained  by  the  agent  in  the  course  of  the  same  transaction. 
Hiever  v.  Neill,  13  Yes.  120 ;  Bracken  v.  Miller,  4  Watts  & 
Serg.  102;  Williams  v..Tatnall,  29  111.  564;  McCormick  v. 
Wheeler,  36  id.  114;  N.  Y.  C.  Ins.  Co.  v.  N.  P.  Ins.  Co.  20 
Barb.  468. 

8.  A  partnership  continues  as  to  persons  dealing  with  the 
firm,  until  they  receive  actual  notice  of  the  dissolution ;  as 
to  persons  not  dealing  with  the  firm,  until  public  notice  is 
given.  Parkin  v.  Corruthers,  3  Esp.  248 ;  Ellis'  Admrs.  v. 
Bronson,  40  111.  455 ;  Southern  v.  Grim,  67  id.  106. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Counsel  for  appellant  take  the  position,  that  unless  the 
special  findings  of  the  Appellate  Court  form,  of  themselves, 
a  sufficient  basis  for  the  verdict,  the  judgment  must  be 
reversed;  that  the  finding  that  "the  evidence  sustains  the 
verdict,"  is  merely  an  inference  of  law  drawn  by  the  Appel- 
late Court  from  the  special  findings  of  fact  which  precede 
that  finding,  and  thereupon  attempts  to  show  that  the  special 
findings  are  an  inadequate  foundation  for  the  judgment.  The 
statute  does  not  authorize  the  Appellate  Court  to  incorporate 
into  the  record  any  special  finding  of  facts,  except  in  cases 
where  the  same  is  different,  in  part  at  least,  from  the  finding 
in  the  circuit  court.  Were  this  otherwise,  we  can  not  concur 
in  the  construction  placed  upon  this  record  by  counsel  for 
appellant.     The  Appellate  Court  find,  generally,  that  "the 
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evidence  supports  the  verdict."  That  general  finding  must 
stand,  unless  there  be  some  special  finding  which  is  incon- 
sistent with  the  general  finding.  We  find  no  such  incon- 
sistency. 

If,  as  found,  these  four  men  were  partners  at  the  giving  of 
the  note,  there  is  nothing  in  the  contract  of  April  4,  1870, 
made  between  Gammon  and  Huse,  which  forbids  the  giving 
of  this  note  so  as  to  charge  all  four  of  the  partners.  The 
very  words  of  that  contract  imply  that  the  parties  at  that 
time  contemplated  that  "indebtedness  of  said  firm"  would 
"be  contracted  in  the  future,"  "for  which  the  said  E.  H.  Gam- 
mon" would  "be  lawfully  holden;"  and  as  between  the  par- 
ties to  that  contract,  Huse  undertook  "to  pay  all"  such 
"indebtedness,"  and  "to  protect  said  E.  H.  Gammon  from" 
the  same. 

It  is  insisted,  also,  that  this  note  does  not  bind  Gammon, 
because  the  firm  name  was  signed  by  Orvis,  without  the  con- 
sent of  Gammon ;  and  it  was  provided  by  the  original  arti- 
cles of  partnership,  of  September,  1868,  that  "Orvis  is  not 
^0  *  *  *  gjve  jfae  firm  no^e  without  the  consent  of  E. 
H.  Gammon."  To  this  suggestion  it  is  answered,  that  the 
payee  of  the  note  had  no  notice  of  this  provision  in  that  con- 
tract. Appellant,  however,  replies,  that  Obadiah  Huse,  being 
a  party  to  that  contract,  had  notice  of  the  same ;  and  inas- 
much as  he  acted  as  the  agent  of  the  payee  of  the  note  in 
making  the  loan  and  accepting  the  note,  notice  to  the  agent, 
in  effect,  is  notice  to  the  principal. 

There  is  evidence  tending  to  show,  and  the  jury  have  found, 
that  for  a  long  time  before  the  giving  of  this  note,  in  the 
ordinary  business  of  the  firm,  that  provision  had  been  habit- 
ually disregarded,  without  objection  by  Gammon  or  any  other 
member  of  the  firm ;  and  the  course  of  business  was  such 
that  it  is  not  at  all  probable  that  this  provision  was  borne  in 
mind  by  Obadiah  Huse,  or  thought  of,  at  the  time  when  the 
note  was  given  and  accepted.     There  is  no  proof  that  knowl- 
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edge  or  notice  of  that  feature  of  the  contract  was  acquired 
by  the  agent  in  the  transaction  of  the  business  to  which  his 
agency  related,  or  that  the  same  was,  at  that  time,  really 
known  to  him,  or  that  the  same  was  present  in  the  mind  of 
the  agent  while  performing  his  agency.  The  fact  that  he 
knew  of  this  provision  of  the  contract  two  years  before  the 
transaction,  is  not  sufficient  to  charge  his  principal  with  notice 
of  the  same. 

It  may,  perhaps,  be  doubted  whether  the  same  general 
rules  as  to  notice  to  an  agent  can  properly  be  applied  to  a 
case  where  the  agent  of  the  party  to  be  charged  with  notice 
constitutes  one  of  the  parties  with  whom  the  party  to  be  so 
charged  is  contracting.  Obadiah  Huse  was  not  only  the 
agent  of  the  payee  of  this  note,  but  he  was  one  of  the  makers, 
— one  of  the  parties  with  whom  she  contracted.  Even  if 
specific  notice  of  this  feature  of  the  partnership  contract  had 
been  given  to  Obadiah  Huse  at  the  time  of  the  giving  of  this 
note,  it  may,  perhaps,  be  seriously  questioned  whether  the 
reasons  for  the  rule  (that  notice  to  an,  agent  is  notice  to  his 
principal)  could  have  any  application  to  this  case. 

Nor  do  we  think  that  any  just  ground  of  complaint  is 
found  in  the  ruling  of  the  court  in  admitting  testimony,  that 
at  the  time  of  the  contract  of  April  4, 1870,  Gammon  agreed  to 
let  his  name  remain  as  a  member  of  the  firm.  Such  proof 
did  not  vary  the  terms  or  conditions  of  the  written  contract. 
As  already  suggested,  the  proof  is  in  harmony  with  the  neces- 
sary implications  of  the  written  contract.  It  merely  shows 
a  separate  concurrent  contract  (which  may  have  constituted 
part  of  the  consideration  or  inducement  to  the  written  con- 
tract), having  no  relation  to  the  terms,  conditions  or  subject 
matter  of  the  written  contract,  and  in  no  proper  sense  con- 
stituting a  part  of  it. 

Finding  no  error  in  the  judgment  of  the  Appellate  Court, 

the  same  is  therefore  affirmed. 

Judgment  affirmed. 

16—100  III. 
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Charles  Moecz 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  September  27,  1881. 

1.  Instruction — construed — as  to  whether  it  assumes  that  a  witness 
had  been  contradicted.  An  instruction  given  on  behalf  of  the  prosecution 
upon  the  trial  of  a  person  indicted  for  manslaughter,  and  who  testified  in  his 
own  behalf,  directed  the  jury  that  in  determining  the  degree  of  credibility  to 
be  accorded  to  the  testimony  of  the  accused,  they  should  take  into  considera- 
tion the  fact,  if  it  was  a  fact,  that  he  had  been  contradicted  by  other  witnesses. 
On  objection  that  the  jury  would  understand  from  this  that  the  court  believed 
the  accused  had  been  contradicted,  it  was  held,  that  the  instruction  would 
not  bear  any  such  construction. 

2.  Criminal  law — reasonable  doubt.  On  a  criminal  trial  the  court 
instructed  the  jury  as  to  what  should  be  regarded  as  a  reasonable  doubt,  as 
follows:  That  "in  considering  the  case  the  jury  are  not  to  go  beyond  the  evi- 
dence to  hunt  up  doubts,  nor  must  they  entertain  such  doubts  as  are  merely 
chimerical  or  conjectural.  A  doubt,  to  justify  an  acquittal,  must  be  reason- 
able, and  it  must  arise  from  a  candid  and  impartial  investigation  of  all  the 
evidence  in  the  case,  and  unless  it  is  such  that  were  the  same  kind  of  doubt 
interposed  in  the  graver  transactions  of  life  it  would  cause  a  reasonable  and 
prudent  man  to  hesitate  and  pause,  it  is  insufficient  to  authorize  a  verdict  of 
not  guilty.  If,  after  considering  all  the  evidence,  you  can  say  you  have  an 
abiding  conviction  of  the  truth  of  the  charge,  you  are  satisfied  beyond  a  rea- 
sonable doubt."     It  was  held,  the  instruction  correctly  stated  the  rule. 

3.  Practice — evidence  received  without  objection.  On  the  trial  of  a 
person  upon  an  indictment  for  manslaughter,  a  witness  testified  to  a  remark 
made  by  the  wounded  man  to  the  accused,  after  the  arrest  of  the  latter,  to 
the  effect  that  the  former  did  not  think  he,  the  prisoner,  would  have  done 
the  shooting,  as  he  had  always  treated  him  like  a  brother,  to  which  the  pris- 
oner made  no  reply.  On  error,  it  was  objected  that  the  evidence  was  inad- 
missible; but  there  having  been  no  objection  made  in  the  court  below,  it  was 
held,  it  could  not  be  taken  in  this  court  for  the  first  time. 

4.  Evidence — dying  declaration  exonerating  one  who  had  inflicted  a 
death  wound.  The  declarations  of  one  who  had  received  a  mortal  wound  by 
the  hand  of  another,  made  shortly  before  his  death,  exonerating  the  person 
who  inflicted  the  wound  from  any  blame  in  the  affair,  when  so  remote  from 
the  transaction  as  not  to  be  considered  as  a  part  of  the  res  gestm,  are  not 
admissible  in  evidence  in  favor  of  the  person  inflicting  the  injury,  upon  his 
trial  for  the  homicide.  Dying  declarations  are  not  admissible  in  exoneration 
of  the  accused. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Charles  Moeck  was  indicted  for  manslaughter,  for  the  kill- 
ing of  Adam  Conrad,  by  shooting  with  a  pistol,  on  the  night 
of  November  6,  1880,  in  the  city  of  Chicago.  Upon  the 
arrest  of  Moeck  he  was  taken  to  the  police  station,  and  while 
there,  Conrad,  the  wounded  man,  said  to  Moeck,  as  testified 
to  by  two  witnesses,  Wiley  and  Elliott,  "Charley,  I  did  not 
think  you  would  do  that, — I  always  used  you  like  a  brother, " 
the  witnesses  stating  that  Moeck  made  no  reply.  This  tes- 
timony was  not  objected  to  in  the  court  below.  Other  facts 
in  the  case  are  sufficiently  set  forth  in  the  opinion  of  the 
court. 

Messrs.  Forrester  &  Felsenthal,  for  the  plaintiff  in  error, 
Mr.  W.  W.  O'Brien,  of  counsel. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Mr. 
Henry  Wendell  Thomson,  Assistant  State's  Attorney,  for  the 
People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  grand  jury  of  Cook  county,  at  the  November  term, 
1880,  of  the  Criminal  Court  of  that  county,  presented  an 
indictment  against  Charles  Moeck  for  manslaughter,  by  the 
killing  of  Adam  Conrad.  To  this  indictment  accused  filed  a 
plea  of  not  guilty.  A  trial  was  had  by  the  court  and  a  jury, 
at  the  June  term,  1881,  which  resulted  in  a  verdict  of  guilty, 
as  charged,  and  fixed  the  term  of  his  confinement  in  the 
penitentiary  at  ten  years.  Thereupon  defendant  entered  a 
motion  for  a  new  trial,  assigning  reasons  therefor,  but  the 
court  overruled  the  motion  and  rendered  judgment  on  the 
verdict,  and  defendant  prosecutes  a  writ  of  error,  and  brings 
the  record  to  this  court,  and  urges  a  reversal. 
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Numerous  objections  are  urged  for  reversal.  It  is  first 
urged,  that  the  court  erred  in  giving  the  second  instruction 
for  the  People,  in  telling  the  jury  that  in  determining  the 
degree  of  credibility  to  be  given  to  the  testimony  given  by 
accused,  the  jury  should  take  into  consideration  the  fact,  if  it 
was  a  fact,  that  he  had  been  contradicted  by  other  witnesses. 
It  is  said  that  this  was  calculated  to  induce  the  jury  to  con- 
clude the  court  believed  accused  had  been  contradicted.  The 
instruction  is  not  subject  to  any  such  criticism.  Such  is  not 
the  scope  or  import  of  the  language,  and  as  men  of  ordinary 
intelligence  it  could  not  have  misled  the  jury. 

It  is  urged  that  the  third  instruction  is  erroneous  as  to 
what  is  a  reasonable  doubt.  This  instruction  seems  to  have 
been  copied  from  one  that  was  given  in  the  case  of  Miller  v. 
The  People,  39  111.  457,  which  was  approved,  referring  to 
Pate  v.  The  People,  3  Gilm.  644 ;  and  Reins  v.  The  People, 
30  111.  256,  is  referred  to  as  supporting  its  correctness,  and 
others  might  be  added.  The  doctrine  holding  this  instruc- 
tion good,  we  regard  as  well  settled  in  this  court. 

It  is  objected  that  the  court  erred  in  permitting  Wiley  and 
Elliott  to  testify  to  what  Conrad  said  to  accused  at  the  sta- 
tion. It  is  enough  to  say  that  there  was  no  objection  made 
to  its  admission,  or  exception  preserved  in  the  record.  When 
such  evidence  is  thus  received  without  objection  it  is  waived, 
and  can  not  be  raised  in  this  court  for  the  first  time.  There 
is,  therefore,  no  force  in  this  objection.  As  to  whether  it 
proved  anything  or  not  was  for  the  jury.  If  they  believed 
accused  did  not  hear  it,  they  no  doubt  regarded  it  of  no  con- 
sequence. If  they  believed  he  did  hear  it,  and  made  no 
reply,  they  were  to  determine  what  weight,  if  any,  it  should 
receive. 

It  is  next  urged  that  the  court  erred  in  excluding  the 
declarations  of  deceased,  made  shortly  before  his  death,  in 
substance  that  he  struck  accused,  and  he  was  not  to  blame. 
They  were  made  so  long  after  the  occurrence  as  to  preclude 
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all  claim  that  they  were  a  part  of  the  res  gestce.  They  were, 
therefore,  mere  hearsay  evidence,  and  were  not  admissible. 
Under  the  decision  in  the  case  of  Adams  v.  The  People,  47 
111.  376,  they  were  not  admissible  as  evidence.  It  was  there 
said,  the  dying  declarations  of  deceased,  that  "he  did  not 
wish  accused  hurt  for  what  he  had  done,  and  that  accused 
had  done  nearly  right,  etc.,  affords  no  evidence  of  anything 
more  than  a  truly  christian  spirit  on  the  part  of  one  who 
had  been  unjustly  done  to  death,  and  who,  in  his  dying 
agonies,  was  willing  to  forgive  the  malefactor."  It  is  true 
this  was  newly  discovered  evidence  on  which  a  new  trial  was 
urged,  but  was  said  not  to  be  evidence  for  the  jury. 

It  is  insisted  that  it  was  improper  to  ask  accused,  when  he 
was  testifying  on  the  stand,  whether  or  not  the  pistol  with 
which  he  shot  deceased  was  the  same  with  which  he  shot  at 
Murphy,  and  he  should  not  have  been  permitted  to  answer. 
It  is  a  sufficient  answer  to  this  objection  to  say,  that  when 
the  question  was  asked  no  objection  was  made  to  its  being 
answered,  no  motion  made  to  exclude  it,  nor  any  instruc- 
tion asked  telling  the  jury  to  disregard  it.  No  objection 
or  exception  of  any  kind  was  taken,  or  even  intimated. 
If  an  objection  lay  to  the  question  and  answer,  it  was 
waived,  and  can  not  be  now  raised  for  the  first  time  in  this 
court. 

It  was  a  fact  for  the  finding  of  the  jury,  from  the  evidence, 
whether  deceased  died  from  the  effects  of  the  shot,  or  from 
some  other  cause.  We  think  there  was  an  abundance  of 
evidence  to  warrant  the  finding  that  his  death  was  caused  by 
the  wound  inflicted  by  the  pistol  shot.  We  therefore  feel  that 
we  would  be  wholly  unwarranted  in  reversing  on  the  ground 
that  there  was  a  want  of  evidence  as  to  the  killing.  Nor  do 
we  see  that  the  time  for  which  plaintiff  in  error  was  sentenced 
to  be  confined  in  the  penitentiary  was  excessive.  The  evi- 
dence would,  we  think,  have  justified  the  finding  of  a  much 
longer  period. 
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We  do  not  see  that  the  court  below  erred  in  overruling  the 
motion  for  a  new  trial.  The  evidence  was  entirely  sufficient 
to  sustain  the  verdict.  A  careful  examination  of  the  record 
and  full  consideration  of  arguments  of  counsel  for  plaintiff 
in  error  fail  to  enable  us  to  perceive  any  error  in  the  record, 
and  the  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


Bay  &  Whitney 

v. 
Thomas  Mackin. 

Filed  at  Ottawa  September  26,  1881. 

Conteact — against  public  policy — fraud.  The  property  owners  along 
a  certain  street  in  the  city  of  Chicago  having  in  contemplation  the  paving  of 
the  street,  were  negotiating  with  a  paving  contractor  on  that  subject,  and 
some  of  the  owners  had  signed  a  contract  with  such  contractor  for  the  doing 
of  the  work.  Pending  these  negotiations  a  second  and  rival  paving  con- 
tractor sought  to  obtain  the  contract  for  himself,  soliciting  the  owners  for 
that  purpose.  Finally  the  rival  contractors  compromised  their  respective 
interests  in  the  matter,  by  the  withdrawal  of  the  one  first  mentioned,  and  the 
agreement  on  his  part  to  aid  in  securing  the  contract  for  his  rival,  the  latter 
agreeing  to  pay  to  the  former  a  certain  sum  out  of  the  profits  expected  to  be 
realized  for  the  work.  This  arrangement  was  consummated  to  the  extent 
that  the  one  who  was  to  have  the  contract  under  the  arrangement  between  the 
two  rival  contractors,  did  secure  it  from  the  property  owners.  That  was 
brought  about  in  this  way:  the  contractor  who  withdrew  from  the  contest  to 
obtain  the  contract  for  the  doing  of  the  work,  urged  those  of  the  owners  who 
had  signed  the  agreement  with  him  to  transfer  their  names  to  the  other  con- 
tract, and  at  a  meeting  of  a  committee  of  the  property  owners  to  consider  and 
determine  upon  the  matter,  he  wrote  out  a  bid  for  the  work  for  himself,  and 
a  lower  bid  for  the  other  contractor,  according  to  the  arrangement  before- 
hand. In  an  action  to  recover  upon  the  agreement  made  by  the  contractor 
who  secured  the  contract  to  do  the  work,  to  pay  to  the  other  a  certain  sum 
out  of  the  profits  of  the  job,  it  was  held,  that  the  agreement  sued  upon,  taken 
in  connection  with  its  consideration,  was  against  public  policy,  and  a  fraud 
upon  the  persons  who  were  to  pay  for  the  improvement  of  the  street,  and 
therefore  formed  no  valid  foundation  for  the  action. 
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Wkit  of  Eeror  to  the  Appellate  Court  for  the  First  District ; 
— heard  in  that  court  on  error  to  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  Superior 
Court  of  Cook  county,  by  Charles  E.  Eay  and  William  C. 
Whitney,  against  Thomas  Mackin. 

The  contract  specially  sued  upon  was  as  fojlows : 

"  Chicago,  Feb.  12,  1876. 

"I  hereby  agree  to  pay  Eay  &  Whitney  fifteen  hundred 
(1,500)  dollars  out  of  the  profits  of  walling,  filling  and  paving 
Archer  avenue,  from  Halsted  street  to  the  bridge  over  the 
south  branch  of  the  South  Branch  of  the  Chicago  river, 
under  a  private  contract  made  with  the  property  owners  on 
the  said  avenue,  they  agreeing  to  assist  me  in  obtaining  the 
work,  to  the  best  of  their  ability.  The  money  to  be  paid  to 
Eay  &  Whitney  from  time  to  time,  as  the  profits  on  the  work 
is  collected. 

Thos.  Mackin." 

Under  the  plea  of  the  general  issue,  the  cause  was  tried 
before  the  court  without  a  jury. 

Upon  the  trial,  the  plaintiffs  gave  in  evidence  the  written 
contract  above  mentioned,  and  then  introduced  as  a  witness 
Charles  E.  Ray,  who  testified  as  follows :  "I  am  one  of  the 
plaintiffs  in  this  suit,  and  know  the  defendant.  My  business 
is  that  of  a  paving  contractor,  and  I  have  been  in  that  busi- 
ness for  thirteen  years.  The  defendant  is  also  a  contractor, 
and  he  and  I  were  both  in  that  business  at  the  time,  and 
prior  to  the  time,  the  south  part  of  Archer  avenue  was  paved ; 
and  in  February,  1876,  defendant  did  the  work  of  walling, 
paving  and  filling  Archer  avenue,  referred  to  in  contract  in 
evidence.  I  assisted  him  in  obtaining  it,  by  going  to  parties 
who  had  signed  a  contract  with  plaintiffs  to  have  this  work 
done,  and  getting  them  to  transfer  their  names  from  our  con- 
tract to  his.     Such  contracts  are  generally  obtained  by  a 
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contractor  going  on  the  street,  seeing  the  property  owners, 
and  trying  to  get  them  to  sign  a  contract  for  paving  the 
street  or  improving  the  street  in  front  of  their  property,  at  a 
stipulated  price.  I  went  with  Mr.  Mackin  one  day  to  see 
parties  on  that  street.  I  saw  a  great  many  of  them  who  had 
signed  our  contract,  and  got  them  to  transfer  their  names 
from  our  contract  to  this, — told  them  that  Mr.  Mackin  would 
probably  get  the  street,  and  that  they  had  better  sign  his 
contract.  In  that  way  I  assisted  him  to  obtain  the  contract. 
I  had  already  agreed  to  give  him  up  our  contract  and  with- 
draw from  the  street.  He  never  called  on  us  for  any  further 
assistance  in  the  matter.  He  got  the  contract  to  do  this 
work  afterwards.  I  have  had  conversations  with  Mr.  Mackin 
since  the  completion  of  the  work,  and  he  has  told  me  repeat- 
edly that  he  had  not  collected  all  his  money  on  that  street. 
He  has  promised  a  great  many  times  to  pay  the  sum  of  money 
specified  in  the  contract  sued  on.  The  contract  given  to  Mr. 
Mackin  for  this  work  specified  a  fair  and  reasonable  price  for 
doing  that  work.  The  contract  price  for  this  work  was  some- 
where about  $130,000,  I  should  judge,  and  the  cost  would  be 
probably  somewhere  in  the  neighborhood  of  $100,000.  I  am, 
to  some  extent,  acquainted  with  the  pecuniary  responsibility 
of  these  parties  signing  this  contract.  My  impression  is 
that  they  are  all  able  to  pay,  with  the  exception  of  a  very 
few;  may  be  that  half  a  dozen  failed  to  pay,  or  could  not 
pay,  and  probably  half  a  dozen  did  not  pay.  Mr.  Mackin 
had  promised  to  pay  this  money.  I  had  my  first  talk  with 
him  on  the  subject,  say  a  year  after  the  work  was  done,  and 
my  last  talk  with  him  about  two  weeks  or  so  before  the  suit 
was  commenced.  He  then  would  not  say  when  he  would 
pay,  and  I  never  got  any  satisfaction  whatever,  and  I  told 
him  there  was  only  one  course  left,  and  that  was  to  sue  him. 
He  had  told  me  a  great  many  times  that  he  would  pay  at 
some  time,  but  he  never  set  any  time.  I  assisted  Mr.  Mackin 
to  the  best  of  my  ability  and  to  the  extent  of  his  asking,  to 
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get  this  work.  The  principal  assistance  that  he  required  was 
my  giving  up  the  contract  and  stopping  work  on  the  street. 
I  went  with  him  and  got  parties  who  had  signed  my  contract, 
so  far  as  we  could  find  them,  and  got  them  to  transfer  their 
names." 

Cross-examination:  "My  full  name  is  Charles  E.  Eay,  and 
my  firm  name  is  Eay  &  Whitney.  That  firm  has  been  in 
existence  since  some  time  in  June,  1870,  I  think.  The 
business  of  our  firm  has  always  been  contracting.  The 
contract  in  suit  was  drawn  at  the  time  it  is  dated,  at 
our  office  at  Twelfth  street  bridge,  and  was  then  and  there 
executed.  It  is  in  my  handwriting,  as  is  also  the  contract  I 
have  in  my  hand.  I  had  a  contract  with  the  property  own- 
ers. I  had  been  working  at  it  nearly  a  year.  It  was  a  con- 
tract for  the  improvement  of  that  same  street.  This  is  the 
contract  (referring  to  paper)  that  I  had  with  property  owners, 
and  which  I  gave  to  Mr.  Mackin  at  the  time  that  I  withdrew 
from  this  street — at  the  time  that  I  made  the  arrangement 
with  him  that  I  would  get  off  the  street  and  give  him  a  chance 
to  go  on  and  get  it.  I  acted  in  behalf  of  the  firm  in  its  nego- 
tiations with  Mr.  Mackin.  I  represented  our  firm  throughout 
in  the  negotiations  with  him,  and  myself  went  upon  the  road 
with  him.  By  way  of  inducing  the  property  owners  to  assist 
Mackin,  I  told  them  that  I  had  withdrawn  from  the  street, 
and  that  he  was  going  on  to  get  the  contract  to  pave  it,  and 
I  asked  those  parties  who  had  signed  this  contract  to  transfer 
their  names  from  it  to  Mr.  Mackin's  contract.  That  was  my 
agreement  with  Mr.  Mackin,  that  I  should  go  with  him  and 
see  those  parties,  as  far  as  we  could  find  them.  Mr.  Mackin, 
on  consideration  of  my  giving  him  this  contract,  and  going 
with  him  and  finding  the  parties  who  had  signed  this  con- 
tract, and  getting  them  to  transfer  their  names  from  this 
contract  to  his,  as  far  as  we  could  find  them,  was  what  he 
expected  of  me  when  he  gave  me  that  contract.  That  was  the 
understanding,  and  so  far  as  I  was  required  I  carried  it  out." 
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Question — "As  you  did,  and  what  you  have  done,  you  say 
was  what  you  agreed  to  do?" 

Answer — "Yes,  sir ;  as  far  as  I  know.  He  never  has  found 
any  fault  with  it  that  I  know  of.  I  did  not  inform  the 
property  owners  whom  I  approached  in  Mr.  Mackin's  behalf, 
that  I  was  to  be  paid  by  him  for  the  services  I  rendered.  I 
do  not  know  whether  they  so  understood  or  not.  This  con- 
tract of  Mr.  Mackin's  was  executed  on  the  12th  of  February, 
in  pursuance  of  an  agreement  previously  entered  into  between 
us.  Our  negotiations  on  the  subject  probably  extended  over 
a  period  of  two  or  three  days.  I  had  the  influence  with  the 
property  owners  on  this  street  of  having  gone  over  it  and 
worked  it  up  pretty  thoroughly,  and  got  a  large  number  of 
signatures  to  our  contract.  I  rendered  this  assistance  to  Mr. 
Mackin  with  a  view  of  enabling  him  to  get  the  requisite 
number  of  signatures  for  obtaining  a  private  contract,  and  I 
wanted  to  obtain  .seven-eighths  of  the  signatures  of  the 
property  owners.  I  think  that  was  the  ordinance  at  that 
time.  There  was  nothing  said  about  me  obtaining  the  award 
of  the  contract  for  paving  the  intersections  of  the  streets.  I 
had  no  authority  over  the  intersections  at  all ;  I  had  nothing 
to  do  with  them ;  I  had  no  interest  in  that.  At  that  time, 
whoever  obtained  a  street  under  a  private  contract,  always 
obtained  the  intersections,  though  from  the  city.  It  was  not 
necessarily  with  a  view  of  enabling  Mr.  Mackin  to  obtain  a 
contract  for  the  intersections,  although  receiving  such  a  con- 
tract from  the  city  would  necessarily  follow  his  getting  the 
private  contract.  I  don't  think  that  entered  into  the  con- 
versation at  all,  nor  was  there  anything  understood  about  it. 
It  followed  along  as  a  matter  of  course.  I  was  present  at  a 
meeting  of  property  owners  upon  Archer  avenue  for  the  dis- 
cussion of  the  plans  and  terms  of  doing  the  work  of  improve- 
ment, and  Mr.  Mackin  was  also  there.  The  subject  of  paving 
the  street  was  gone  over  with.  There  were  a  good  many  on  the 
street  did  not  want  it  paved,  and  a  good  many  more  that  did. 
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The  plans  and  character  of  the  work  were  discussed  to  some 
extent,  and  after  a  while  the  meeting  decided  to  give  the 
work  to  Mr.  Mackin.  I  do  not  recollect  that  at  that  meeting 
the  respective  plans  were  discussed,  and  that  the  meeting 
adopted  the  plans  which  Mr.  Mackin  advocated,  and  rejected 
the  one  which  I  advocated ;  I  don't  think  they  did.  A  com- 
mittee was  appointed  by  the  meeting,  by  whose  action  they 
were  to  be  guided.  This  committee  received  bids  for  doing 
the  work  on  Archer  road,  and  Mr.  Mackin's  bid  was  accepted. 
I  also  put  in  a  bid  for  our  firm.  I  think  this  meeting  was  on 
the  evening  of  the  12th  of  February,  but  do  not  remember 
exactly.  I  think  it  was  the  evening  of  the  day  Mr.  Mackin 
made  that  contract  with  us.  It  was  after  this  agreement  I 
put  in  a  bid  for  doing  the  work  according  to  the  plans  which 
the  property  owners  had  adopted.  It  was  higher  than  Mr. 
Mackin's  bid ;  we  both  bid  on  the  same  kind  of  pavement.  I 
wrote  Mr.  Mackin's  bid  for  him,  and  I  put  in  a  bid  to  the 
committee  at  a  higher  figure  in  our  name.  I  had  a  good 
number  of  signatures  of  property  owners,  and  turned  over 
our  contract  with  them  to  Mackin.  *  *  *  I  did  not  dis- 
courage property  owners  from  letting  Mackin  the  contract, 
and  never  advised  any  one  that  the  work  could  be  done 
cheaper.  It  was  understood  beforehand  between  Mackin  and 
me,  that  the  two  bids  were  to  be  put  in,  and  that  ours  was  to 
be  higher  than  Mackin's.  We  had  then  made  the  agreement 
that  I  should  transfer  all  the  interest  I  had  to  him." 

Re-direct:  "Turner  and  Finucan  were  on  the  committee  of 
property  owners.  I  don't  hardly  think  this  committee  knew 
anything  about  the  arrangement  between  Mr.  Mackin  and 
myself.  I  could  not  say  how  many  were  present  at  the 
meeting  of  property  owners ;  there  were  a  good  many  there. 
One  wanted  the  work  done,  and  another  didn't  want  it  done. 
There  was  a  great  deal  said  pro  and  con,  but  the  committee 
passed  a  resolution  to  accept  Mr.  Mackin's  bid.  There  was 
another  bid  made  there  besides  Mackin's  and  ours ;  it  was 
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somewhat  lower  than  Mackin's.  The  Bridgeport  people  did 
not  know  that  party,  and  did  not  consider  the  bid  at  all. 
Mr.  Turner  was  exceedingly  anxious  to  have  the  street  paved. 
He  knew  that  unless  I  got  off  the  street,  the  way  things  were 
fixed  on  the  street  it  would  not  be  paved  then,  and  he  coun- 
seled with  Mr.  Mackin  and  myself  to  get  together  and  see  if  we 
could  not  make  some  arrangement,  and  Mr.  Mackin  to  pay 
me  for  the  time  I  was  upon  the  street,  and  by  that  means 
get  the  street  paved.  I  think  I  had  a  similar  conversation 
with  Mr.  Finucan,  but  would  not  be  certain.  I  know  he  was 
very  anxious  to  have  the  street  paved.  When  I  delivered  our 
contract  with  the  property  owners  to  Mr.  Mackin,  it  was 
accompanied  by  the  specifications  which  should  be  with  all 
contracts." 

This  was  all  the  evidence  given  on  the  trial  bearing  upon 
the  question  of  the  character  of  the  contract  sued  upon,  and 
its  consideration. 

The  trial  court  found  for  the  defendant,  and  entered  judg- 
ment accordingly.  The  plaintiffs  thereupon  appealed  to  the 
Appellate  Court  for  the  First  District,  where  the  judgment 
was  affirmed.  This  writ  of  error  is  sued  out  to  the  Appellate 
Court  to  bring  in  review  that  decision. 

The  question  arising  in  the  case  is  in  respect  to  the  char- 
acter of  the  contract,  taken  in  connection  with  the  considera- 
tion upon  which  it  was  based,  as  being  against  public  policy, 
and  in  fraud  of  the  persons  who  were  to  pay  for  the  improve- 
ment of  the  street. 

Messrs.  Tenney,  Flower  &  Chatty,  for  the  plaintiffs  in 
error,  argued  in  favor  of  the  validity  of  the  contract,  insist- 
ing this  was  not  a  case  of  preventing  competition  at  a*  public 
bidding,  for  a  dishonest  purpose,  citing  Phippen  v*  Stickney, 
3  Mete.  384. 

And  that  "by-bidding"  does  not  avoid  a  sale  at  auction. 
Latham's    Exrs.    v.    Morrow,    6    B.    Mon.    630 ;  Reynolds  v. 
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Dpchaums,  24  Texas,  174;  Steele  v.  Ellmaker,  11  Serg.  &  E. 
86;  Smith  v.  Clarke,  12  Ves.  481. 

Counsel  urged  that  there  was  an  important  consideration 
not  to  be  lost  sight  of :  That  when  a  sale  is  made  at  auc- 
tion, a  valid,  binding  contract  is  entered  into;  but  when 
plaintiffs  put  in  their  "by-bid,"  if  it  should  be  so  considered, 
it  was  not  intended  or  expected  that  any  such  contract  would 
then  be  made.  And  the  fact  that  a  bid  lower  than  either 
plaintiffs'  or  defendant's  was  ignored,  shows  conclusively  that 
the  property  owners  did  not  intend  or  expect  to  bind  them- 
selves to  let  the  work  to  the  lowest  bidder ;  citing  Marsh  v. 
Russell,  6Q  N.  Y.  288,  and  People,  etc.  v.  Stephens,  71  N.  Y. 
612. 

Mr.  Robert  Hervey,  for  the  defendant  in  error,  contended 
the  contract  was  against  public  policy,  and  void,  as  being  in 
fraud  of  the  rights  of  those  to  be  affected  by  the  fraudulent 
combination  of  the  plaintiffs  and  the  defendant. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  contract  relied  upon  by  plaintiffs,  taken  in  connection 
with  its  consideration,  was  clearly  against  public  policy,  and 
a  fraud  upon  the  persons  who  were  to  pay  for  the  improve- 
ment of  the  street.  The  circuit  court  was  right  in  holding 
that  the  same  formed  no  valid  foundation  for  the  action,  and 
the  judgment  of  the  Appellate  Court  in  the  case  is  therefore 
affirmed. 

Judgment  affirmed. 
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1.  Incorporated  religious  societies — of  the  proper  mode  of  exe- 
cuting written  instruments  by  them.  The  proper  mode  of  executing  a  prom- 
issory note  by  a  religious  society  or  congregation  incorporated  under  our 
statute,  is  by  the  use  of  the  individual  names  of  the  trustees,  with  their  cor- 
porate name  appended. 

2.  Some  of  the  requirements  in  respect  to  the  mode  of  executing  deeds 
of  conveyance  of  real  estate  by  such  corporations,  as  held  in  Lombard  v. 
Chicago  Sinai  Congregation,  64  111.  487,  do  not  apply  to  a  promissory  note. 
There  is  no  granting  or  concluding  clause  in  the  latter;  the  name  of  the 
promisor  need  not  appear  therein  at  all;  the  signature  thereof  to  the  note  is 
enough. 

3.  Same — in  the  particular  case — whether  the  individual  note  of  the 
persons  signing,  or  that  of  the  corporation.  In  this  case  the  note  read, 
"eighteen  months  after  date,  we,  the  trustees  of  the  First  Free  Will  Baptist 
Society  of  Chicago,  promise  to  pay,"  etc.,  and  was  signed  by  several  persons, 
with  the  words,  "Trustees  of  the  First  Free  Will  Baptist  Society  of  Chicago, 
111.,"  appended.  The  words  so  used  as  characterizing  the  persons  whose 
names  were  signed  to  the  note,  and  also  as  used  in  the  body  of  the  note, 
constituted  the  proper  corporate  name  of  the  corporation  in  behalf  of  which 
the  signers  purport  to  have  acted.  It  was  held,  the  note  was  not  the  individ- 
ual note  of  the  persons  signing  it,  but  that  of  the  corporation  named  therein. 

4.  There  is  a  distinction  to  be  taken  between  such  a  case,  where  the  name 
used,  both  in  the  body  of  the  note  and  as  appended  to  the  signatures  of  the 
persons  signing  the  same,  was  the  proper  corporate  name  of  the  society,  and 
those  cases  in  which  the  names  or  designations  used  were  not  the  corporate 
name,  and  where  it  was  therefore  held  that  the  instruments  sued  upon  were 
not  the  obligations  of  the  corporations,  but  the  individual  obligations  of  the 
persons  signing  them. 

5.  The  use  of  the  word  "we,"  the  trustees,  etc.,  in  the  note  in  the  present 
case,  should  not  be  given  the  effect  to  leave  it  doubtful  on  the  face  of  the 
instrument  as  to  who  is  bound.  The  designation  following  the  pronoun  "we" 
being  the  corporate  name,  it  should  be  understood  as  meaning  that  "we,"  the 
corporation,  promise  to  pay.  The  word  "we"  may  not  improperly  be  used  to 
denote  a  corporation  aggregate. 

6.  Nor  was  it  essential  to  the  binding  effect  of  the  note  as  a  corporate  act, 
that  the  word  "as"  should  have  been  employed  after  the  word  "we,"  so  as  to 
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read,  "we,  as  the  trustees,  etc.,  promise  to  pay."  "Where  there  is  no  other 
name  or  description  appearing,  either  in  the  body  of  the  note  or  in  the  signa- 
ture to  it,  than  that  of  the  corporate  name  of  the  society,  as  appears  in  this 
case,  the  use  of  the  word  "as,"  in  the  connection  named,  should  not  be 
regarded  as  important  to  give  the  transaction  the  character  of  a  corporate  act. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  John  G.  Bogers,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  New 
Market  Savings  Bank,  upon  a  promissory  note.  The  declara- 
tion contained  the  common  counts,  and  two  special  counts, 
the  note  sued  upon  being  alleged  to  have  been  made  by  Gil- 
let  and  others  to  Longley,  and  by  him  assigned  to  Chase  and 
others,  and  by  them  to  the  plaintiff.  Gillet  alone  was  served. 
The  purpose  of  the  suit  was  to  recover  against  the  defend- 
ants as  the  individual  makers  of  the  note,  and  the  defence 
was  that  the  note  sued  upon  was  not  the  individual  note  of 
the  persons  signing  it,  but  was  the  note  of  the  corporation 
named  therein.  Upon  this  issue  the  plaintiff  recovered  in 
the  circuit  court,  but  on  appeal  by  the  defendant  to  the 
Appellate  Court  the  judgment  of  the  circuit  court  was 
reversed.     The  plaintiff  thereupon  appealed  to  this  court. 

Mr.  W.  T.  Burgess,  for  the  appellant,  in  favor  of  the  view 
that  the  note  sued  upon  was  the  individual  note  of  the  per- 
sons signing  the  same,  and  not  that  of  the  corporation  named 
therein,  cited  Poxvers  v.  Briggs,  79  111.  493 ;  Bradlee  v.  Boston 
Glass  Co.  16  Pick.  350 ;  Lombard  v.  Chicago  Sinai  Congrega- 
tion, 64  111.  487. 

Messrs.  Holden  &  Farson,  for  the  appellee,  contended  that 
the  note  sued  on  was  that  of  the  corporation,  and  not  the 
individual  note  of  the  persons  signing  it.  Counsel  reviewed 
the  cases  cited  in  support  of  the  ruling  in  Powers  v.  Briggs, 
79  111.  493,  and  deduced  therefrom  this  rule : 
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Where  the  body  of  the  instrument  discloses  the  relation 
of  agent  or  officer,  and  there  is  also  anything  pertaining  to 
the  signature  indicating  other  than  a  personal  act,  the  prin- 
cipal is  bound  and  the  agent  or  officer  is  exempt.  But  where 
the  fact  of  agency  or  office  is  disclosed,  either  in  the  body  or 
signature,  that  disclosure  alone  will  not  exempt  the  agent  or 
officer  unless  the  promise  is  clearly  stated  to  be  his  promise 
as  agent  or  officer,  or  is  stated  to  be  the  promise  of  the  prin- 
cipal. 

Counsel  said :  The  rule  which  we  contend  for  is  plainly 
seen  to  underlie  the  decision  in  Barloiv  v.  Cong.  S.  8  Allen, 
460,  in  which  the  note  reads  :  "I,  as  treasurer,  etc.,  promise, " 
and  signed  "S.  S.  B.,  treasurer,"  in  which  he  was  held  not 
liable,  and  the  court  says,  on  p.  464:  "But  whenever  it 
appears  upon  the  face  of  a  simple  contract,  made  by  the 
agent  of  one  named  therein,  *  *  *  that  he  acts  as  agent 
or  intends  to  bind  his  principal,  the  law  will  give  effect  to  the 
intention  in  whatever  form  expressed."  (See  21  Conn.  627, 
and  2  Fair.  267,  as  to  form.) 

The  following  cases  were  cited  as  furnishing  instances 
where  the  agent  was  exempted  and  the  principal  held  bound : 
Johnson  v.  Smith,  21  Conn.  627 ;  Draper  v.  Mass.  S.  H.  Co. 
5  Allen,  339 ;  Fuller  v.  Hooper,  3  Gray,  334. 

Counsel  also  cited  the  following,  as  in  support  of  the  rule 
contended  for:  Waugh  v.  Sitter,  3  Bradw.  274;  Abbey  v. 
Chase,  6  Cush.  56;  Page  v.  Wright,  14  Allen,  182;  Tripp  v. 
Swanzey  P.  Co.  13  Pick.  291;  Sefts  v.  York,  4  Cush.  371; 
Shelton  v.  Darling,  2  Conn.  435 ;  Hovey  v.  Magill,  2  id.  680  ; 
Magill  v.  Hinsdale,  6  id.  465  ;  Rathbon  v.  Bridlong,  15  Johns. 
1;  Bank  of  A.  v.  Breillat,  6  Moore,  P.  C.  152;  Lewis  v. 
Nicholson,  18  Q.  B.  503;  Green  v.  Kopke  18  Com.  B.  549; 
Des.  L.  of  P.  v.  Bellamy  M.  Co.  12  N.  H.  205 ;  Brockway  v. 
Allen,  17  Wend.  40 ;  Mechanics'  Bank  v.  Bank  of  C.  5  Wheat. 
326 ;  Drake  v.  Lleivellen,  33  Ala.  (N.  S.)  106 ;  Lazarus  v. 
Shearer,  2  id.  718 ;  Lee  v.  M.  E.  Church,  52  Barb.  116 ;  Stan- 
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ton  v.  Camp,  4  id.  274;  Blanchard  v.  Kaull,  44  Cal.  440; 
Pitman  v.  Kintnee,  5  Blackf.  250 ;  Carpenter  v.  Famsivorth, 
106  Mass.  561 ;  Dow  v.  Moore,  47  N.  H.  419 ;  Haskell  v. 
Cornish,  13  Cal.  45;  Randall  v.  Fan  Vechten,  19  Johns.  60; 
Draper  v.  M.  S.  H.  Co.  5  Allen,  338 ;  Long  v.  Cobum,  11 
Mass.  97;  Keyes'  Exr.  v.  Paraham,  6  Har.  &  Johns.  418; 
iMZ  v.  Pierce,  35  Md.  327;  Parsons  on  Notes  and  Bills, 
91,  92,  168,  169,  170;  Melledge  v.  Boston  Iron  Co.  5  Cush. 
158;  Minard  v.  Mead,  7  Wend.  68;  Story  on  Prom.  Notes, 
sec.  67. 

But  counsel  insisted  that  the  note  in  suit  is  essentially 
different  from  that  in  the  Powers  case. 

The  first  distinction  is  in  the  names  used  in  the  notes. 
The  name  used  in  the  Powers  note  was  not  the  corporate 
name  of  the  trustees.  Their  corporate  name  was,  "The 
Trustees  of  the  Society  of  the  Seventh  Presbyterian  Church 
of  Chicago."  In  the  note  in  suit  the  proper  corporate  name 
of  the  individuals  signing  is  used. 

The  second  distinction  is,  that  the  proper  corporate  name 
of  the  trustees  is  the  signature  of  the  note  in  suit,  while  it 
was  not  in  the  Powers  note. 

The  court  says,  on  page  494,  in  the  Powers  case,  that  "the 
general  rule  appears  to  be,  when  the  names  of  the  principal 
and  agent  both  appear  upon  the  instrument,  it  will  be  held 
to  be  the  note  of  him  who  signs  it,  unless  it  satisfactorily 
appears  that  he  signed  it  in  a  mere  ministerial  character, 
intending  to  bind  another. " 

We  claim  that  the  component  parts  of  this  signature,  and 
their  relative  position,  indicate  that  the  signature  is  that  of 
the  trustees  officially. 

The  statute  in  force  when  this  note  was  made  provides  that 
the  persons  who  are  trustees  shall  be  "styled  trustees  of  such 
society  or  congregation  by  the  name  assumed. "  Chap.  25,  div. 
3,  sec.  1,  Gross'  Stat.  1871,  p.  110,  being  the  same  as  sec. 
44,  Eev.  Stat.  1845,  p.  120. 

17—100  111. 
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The  use  of  the  individual  names  of  the  trustees,  with  their 
corporate  name  appended,  has  been  declared  by  our  Supreme 
Court  to  be  the  proper  use  of  the  corporate  name  in  a  corpo- 
rate act.  Lombard  v.  Chicago  Sinai  Cong.  64  Ills.  487 ;  Ada 
Street  Church  v.  Garnsey,  66  id.  132 ;  Little  v.  Bailey,  87  id. 
240.  So  that  this  note  was  properly  signed  with  the  corporate 
name  of  the  society,  and  if  so,  there  was  no  individual  signa- 
tures to  the  note.  Each  trustee's  name  was  necessary  to  fully 
authenticate  the  use  of  the  name  of  the  society,  and  to  form  a 
component  part  of  it. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  note  sued  on  is  as  follows : 
"$8300.  Chicago,  20  January,  1870. 

"Eighteen  months  after  date,  we,  the  trustees  of  the  First 
Free  Will  Baptist  Society  of  Chicago,  promise  to  pay  James 
Longley,  or  order,  $8300,  with  interest  thereon,  semi-annually 
at  the  rate  of  ten  per  cent  per  annum,  payable  at  the  Com- 
mercial National  Bank  of  Chicago,  Illinois. 

Aaron  P.  Downs, 
Paul  W.  Gillet, 
John  G.  Elkins, 
Benjamin  Chase, 
Hiram  Watts, 
Pleasant  Amick, 
Wilson  F.  Behel, 
Henry  G.  Bichwald, 
John  A.  Bartlett." 


Trustees  of  the  First  Free 
Will  Baptist  Society  of  < 
Chicago,  Illinois. 


The  question  made  upon  this  record  is,  whether  this 
note,  as  it  purports  upon  its  face,  is  the  individual  note  of 
the  persons  signing  it,  or  that  of  the  corporation  named 
therein. 

Powers  v.  Briggs,  79  111.  493,  is  cited  by  appellant's  counsel 
as  sanctioning  the  construction  that  the  signers  are  individu- 
ally liable.     The  form  of  the  note  there  was  this : 
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"$600.  Chicago,  May  17,  1870. 

"One  year  after  date,  we,  the  trustees  of  the  Seventh 
Presbyterian  Church,  promise  to  pay  to  the  order  of  H.  G. 
Powers,  $600,  value  received,  with  interest  at  six  per  cent 

per  annum. 

A.  H.  Briggs, 
Louis  B.  Kelley, 
John  Corbett, 
F.  D.  Marshall, 

Trustees. " 

There  is  a  material  distinction  between  the  instruments  in 
the  two  cases,  and  one  well  admitting  a  difference  of  con- 
struction. In  the  Powers  case,  the  name  used  in  the  body  of 
the  note  was  not  that  of  the  religious  society  there,  their  cor- 
porate name  being  "Trustees  of  the  Society  of  the  Seventh 
Presbyterian  Church  of  Chicago,"  and  the  signature  to  the 
note  was  not  the  corporate  name  of  the  society,  whereas, 
here  the  proper  corporate  name  of  the  corporation  on  behalf 
of  which  defendant  claims  to  have  acted,  appears  in  the  body 
of  the  note  and  in  the  signature  to  it.  Its  name  was  "The 
Trustees  of  the  First  Free  Will  Baptist  Society  of  Chicago." 
Ada  Street  M.  E.  Church  v.  Garnsey,  66  111.  133. 

In  no  case  which  has  been  cited,  nor  in  any  other  case  of 
any  such  instrument  which  has  ever  previously  been  before 
this  court,  where  there  has  been  held  to  be  individual  liability, 
did  the  proper  corporate  name  of  the  corporate  body,  as  here, 
appear  in  the  body  of  the  note,  and  also  appear  signed  to 
the  note.  In  Village  of  Cahokia  v.  Rautenberg,  88  111.  219, 
the  form  was  in  the  body  of  the  note,  "I  promise  to  pay  to," 
etc.,  signed  by  two  individual  names,  with  "School  Trustees" 
added.  In  Hypes  v.  Griffin,  89  in.  134,  the  note  was  signed 
and  sealed  with  the  hands  and  seals  of  certain  persons,  with- 
out any  official  or  other  designation  whatever  to  their  names. 

The  statute  relating  to  the  incorporation  of  religious 
societies,  in  force  at  the  time  this  note  was  made,  provided 
that  "such  society  or  congregation  may  assume  a  name,  and 
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elect  or  appoint  any  number  of  trustees,  not  exceeding  ten, 
who  shall  be  styled  trustees  of  such  society  or  congregation 
by  the  name  assumed,  and  the  title  to  the  land  purchased 
and  improvements  made  shall  be  vested  in  the  trustees,  by 
the  name  and  style  assumed  as  aforesaid."  The  trustees 
and  their  successors  are  given  perpetual  succession,  and  are 
to  sue  and  be  sued,  etc.,  "in  and  by  the  name  and  style 
assumed  as  aforesaid." 

As  to  the  proper  mode  of  the  execution  of  instruments  in 
writing  by  such  a  corporation,  this  court  has  declared  it  to 
be  by  the  use  of  the  individual  names  of  the  trustees,  with 
their  corporate  name  appended,  saying,  in  the  case  of  Lombard 
v.  Chicago  Sinai  Congregation,  64  111.  487,  with  reference  to  the 
execution  of  a  deed  of  land  belonging  to  such  a  corporation, 
that  "the  sufficiency  of  the  deed  required  that  the  individual 
names  of  the  trustees  should  be  inserted  as  grantors,  with 
the  addition  of  the  words,  'Trustees  of  the  Chicago  Sinai 
Congregation.'  *  *  *  The  concluding  clause  should  be, 
that  the  said  parties  of  the  first  part,  as  such  trustees  as 
aforesaid,  have  hereunto  set  their  hands  and  seals,  or  their 
official  style  should  be  added  to  their  signature."  And  see 
Ada  Street  M.  E.  Church  v.  Garnsey,  supra,  that  such  a  cor- 
poration must  sue  and  be  sued  through  its  trustees. 

So  far  as  would  respect  the  execution  of  a  note  on  the  part 
of  the  corporation,  it  is  not  perceived  why  the  one  in  suit  is 
not  executed  in  conformity  with  the  mode  above  directed ;  but  as 
showing  a  failure  so  to  do,  stress  is  laid  by  appellant's  counsel 
upon  the  following  additional  language  which  was  there  used, 
viz :  "The  granting  clause  should  witness  that  the  said  par- 
ties of.  the  first  part,  as  trustees  of,  for,  and  by  the  direction 
of  the  congregation  aforesaid,  for  the  consideration,  etc., 
have  bargained.  In  this  respect  the  deed  was  not  sufficiently 
certain."  As  to  conveyances  of  real  estate,  the  power  to 
make  them  is,  in  terms,  given  only  under  the  direction  of  the 
society  or  congregation,  and  thus  the  propriety  that  a  con- 
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veyance  of  real  estate  should  show  on  its  face  such  direction. 
The  remarks  above  in  that  case  were  with  reference  to  a  deed 
under  the  direction  of  a  court  of  chancery,  and  as  the  kind, 
in  form,  of  such  a  deed  which  a  purchaser  was  entitled  to 
require,  it  being  said  that  it  should  be  correct  in  form,  and 
so  executed  as  to  show  it  upon  its  face  to  be  free  from  all 
probable  doubt  or  suspicion.  The  significance  of  the  deci- 
sion, as  applied  to  the  case  in  hand,  is,  that  the  mode  of  exe- 
cution should  be  by  the  signature  of  the  individual  names  of 
the  trustees,  with  the  addition  thereto  of  their  official  style. 
All  the  observations  with  regard  to  a  deed  would  not,  of 
course,  apply  to  a  note.  There  is  no  granting  or  concluding 
clause  in  the  latter;  the  name  of  the  promisor  need  not 
appear  therein  at  all ;  the  signature  thereof  to  the  note  is 
enough.  The  signature  here  is  that, of  the  corporate  name 
of  the  corporation,  and  of  that  alone.  The  individual  names 
of  the  trustees  are  no  individual  signatures,  or  individual 
acts,  but  a  component  part  of  the  signature  of  the  corporate 
name,  in  the  form  that  it  is  required  to  be  made,  under  our 
own  decision  above  in  that  regard. 

It  is  said  that  the  use  of  the  word  "we"  in  the  note,  in  its 
connection,  to-wit :  "we,  the  trustees,"  etc.,  leaves  it  doubt- 
ful on  the  face  of  the  instrument  who  is  bound.  But  how 
can  this  be?  "We"  is  immediately  followed  by  "the  trustees 
of  the  First  Free  Will  Baptist  Society  of  Chicago, "  and  that 
is  the  corporate  name  of  a  corporation.  How  can  this  pro- 
noun denote  any  one  else  than  the  corporation  whose  cor- 
porate name  immediately  follows  it  ?  No  one  else  is  named 
in  the  body  of  the  note  nor  in  the  signature  to  it,  as  the 
only  name  subscribed  is  the  corporate  name  of  the  corpora- 
tion, the  individual  names  of  the  trustees  being  used  only  in 
connection  with  their  official  style,  and  their  use  in  such  con- 
nection being  in  the  required  mode  of  making  a  corporation 
signature,  as  laid  down  in  Lombard  v.  Chicago  Sinai  Congre- 
gation. 


262  New  Market  Savings  Bank  v.  Gillet.  [Sept. 

Opinion  of  the  Court. 

It  is,  then,  "we"  the  trustees  of  the  First  Free  Will  Bap- 
tist Society  of  Chicago, — we,  the  corporation,  by  this  our 
corporate  name, — who  make  the  promise,  and  not  "we," 
Aaron  P.  Downs  and  the  eight  other  trustees  whose  names 
appear  to  the  note.  It  might  have  been  better  to  have  omit- 
ted this  word  "we,"  and  had  it  been  omitted,  the  mode  of  the 
execution  of  the  note,  as  a  note  of  the  corporate  body,  would 
appear  to  be  unexceptionable  in  form.  But  it  is  usual  in 
making  promissory  notes  to  use  the  personal  pronoun  of  the 
first  person  singular  or  plural ;  and  if  it  were  to  be  used  in 
this  case,  manifestly  the  plural  would  be  more  proper  than 
the  singular  form, — "we,  the  trustees,"  etc.,  than  "I,  the 
trustees,"  etc.  The  word  "we"  may  not  improperly  be  used 
to  denote  a  corporation  aggregate. 

Another  criticism  which  is  made  is,  that  to  make  this  a 
corporate  act  the  word  "as"  should  have  been  employed  after 
the  word  "we,"  so  as  to  read,  we  as  the  trustees,  etc.,  prom- 
ise, etc., — that  that  would  have  changed  the  word  trustees 
from  being  a  description  of  the  person  to  a  qualification  of 
the  act,  making  it  the  act  of  some  one  else.  Where  there  is 
no  other  name  or  description  appearing,  either  in  the  body 
of  the  note  or  in  the  signature  to  it,  than  that  of  the  proper 
corporate  name  of  the  society,  as  appears  here,  the  use  of 
this  word  "as,"  in  the  connection  named,  should  not  be 
regarded  as  important  to  give  to  the  transaction  the  char- 
acter of  a  corporate  act. 

There  is  no  occasion  to  advert  to  the  various  decisions 
involving  the  execution  of  written  instruments  by  agents  for 
principals,  and  where  the  agent,  or  principal,  has  been  held 
bound  according  to  the  particular  form  in  which  the  instru- 
ment may  have  been  drawn  and  signed.  They  are  not 
parallel  cases  with  the  one  at  bar.  For  its  decision  one 
need  look  no  further  than  to  our  statute  prescribing  the  cor- 
porate name  of  these  incorporated  religious  societies,  and 
what  this  court  has  laid  down  heretofore,  that  the  use  of  the 
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individual  names  of  the  trustees  with  the  statutory  corporate 
name  appended,  is  the  proper  mode  of  the  using  of  the  cor- 
porate name  in  the  execution  of  a  written  instrument,  so  as 
to  bind  the  corporation. 

It  would  seem  therefrom  that  this  note  was  executed 
officially,  not  individually, — that  the  signature  thereto  is  that 
of  the  corporate  name  of  the  corporation,  and  none  other, — 
that  the  individual  names  of  the  trustees  there,  in  the  con- 
nection they  appear,  were  not  signed  as  individual  acts,  but 
in  the  performance  of  a  corporate  act,  in  order  to  the  execu- 
tion of  the  note  in  proper  form  as  a  note  of  the  corporation, 
and  that  hence  the  note  is  that  of  the  corporation,  made  by 
it  under  its  corporate  name,  and  not  the  note  of  the  indi- 
vidual trustees. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Charles  B.  Langdale 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  30,  1881. 

1.  School  okdek — hoiv  it  may  be  executed.  A  school  order  for  the 
payment  of  money  may  be  executed  by  the  president  and  secretary  of  the 
board,  or  by  a  majority  of  the  directors  who  constitute  the  board,  and  when 
executed  in  either  way  is  legal. 

2.  Indictment — setting  out  instrument  in  Time  verba — variance.  While 
it  is  not  necessary  in  an  indictment  for  passing  a  fictitious '  school  order, 
after  setting  out  the  order  in  substance,  to  give  it  in  hmc  verba,  yet  if  the 
pleader  attempts  to  do  so,  he  will  be  bound  to  set  out  each  and  every  part 
of  the  instrument  which  constitutes  any  part  of  the  written  contract. 

3.  Anything  appearing  on  the  paper  constituting  the  order  which  is  no 
part  of  the  contract  may  be  omitted  in  setting  out  the  instrument  in  hwc 
verba.  So,  the  number  of  a  bill  alleged  to  have  been  forged,  and  the  figures 
on  its  margin,  and  the  dollar  mark  and  figures  indicating  the  amount  of 
dollars  on  the  margin  of  an  order,  need  not  be  given. 
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4.  Same — in  description  of  school  order.  The  words  "school  order,"  on 
the  face  of  an  instrument,  constituting  no  part  of  the  contract,  but  being  the 
trade  mark  of  the  party  printing  the  orders,  may  be  omitted  in  the  copy 
given  in  an  indictment;  and  where  a  copy  of  a  fictitious  school  order  read, 
after  the  word  dollars,  "for  Mott's  mordern  mode  charts,"  instead  of  "for 
Mott's  modern  mode  charts,"  the  variance  was  held  too  slight  and  unimportant 
to  reverse  a  judgment  of  conviction. 

5.  Check  mark — no  part  of  contract.  Where  the  words  used  in  the 
body  of  a  note  or  order  for  the  payment  of  money  are  ambiguous,  leaving  the 
amount  intended  uncertain,  resort  may  be  had  to  the  figures  in  the  margin  to 
determine  the  true  sum;  yet  such  figures  are,  strictly  speaking,  no  part  of  the 
contract. 

6.  Evidence — certified  copy  of  plat  of  township.  On  the  trial  of  one 
for  passing  a  fictitious  school  order,  purporting  to  have  been  given  by  the 
directors  of  a  school  district,  the  court  admitted  in  evidence  a  certified  copy 
of  the  plat  of  school  districts  of  the  county  by  the  county  clerk,  the  certificate 
failing  to  show  that  the  clerk  was  the  keeper  of  the  original  records:  Held, 
that  the  defect,  if  any,  was  obviated  by  the  testimony  of  the  clerk,  as  a  wit- 
ness, that  the  original  was  in  his  office,  and  that  the  paper  was  a  true  copy 
of  the  latest  plat. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  James  &  Wallace,  for  the  plaintiff  in  error: 

An  order  purporting  to  be  the  order  of  a  board  of  school 
directors  must  be  legal  on  its  face.  Dana  v.  State,  2  Ohio, 
91 ;  McMillam  v.  State,  5  id.  269. 

A  school  order,  to  be  legal,  must  be  issued  by  the  order  of 
the  board  of  school  directors,  and  mu&t  be  signed  by  the 
president  and  clerk  of  said  board.  Hurd's  Stat.  1880,  p. 
980,  sec.  67,  chap.  122. 

A  board  of  school  directors  must  be  organized  by  electing 
a  president  and  clerk,  and  no  act  of  said  board  is  legal  unless 
so  organized,  and  such  act  must  show  that  it  has  been  done  by 
the  president  and  clerk  attaching  their  signatures  thereto. 
Hurd's  Stat.  1880,  p.  968,  sec.  42,  chap.  122.  See,  also, 
sec.  48,  same  chapter  and  title. 

If  the  prosecutor  attempts  to  set  out  an  instrument  in 
writing,  in  an  indictment,  in  words  and  figures,  he  is  bound  to 
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the  strictest  accuracy.  Brown  v.  People,  66  111.  344 ;  Griffin 
v.  State,  14  Ohio,  55 ;  Russell  on  Crim.  Law,  vol.  2,  p.  375, 
(5th  Am.  ed.) ;  Eoscoe  on  Crim.  Ev.  p.  510,  (5th  Am.  ed.) 

If  an  instrument  in  writing  is  offered  in  evidence  under  an 
indictment  attempting  to  set  it  out  in  words  and  figures,  and 
the  instrument  in  writing  offered  varies  in  any  material  or 
descriptive  part  from  the  one  set  out  in  the  indictment,  it  can 
not  be  permitted  to  go  to  the  jury  as  evidence.  Wharton's 
Am.  Crim.  Law,  vol.  1,  sees.  306,  307,  606 ;  3  Starkie  on 
Evidence,  (3d  Am.  ed.)  sec.  1530,  p.  1529 ;  Spangler  v.  Pugh, 
21  111.  84;  Jacksonville,  N.  W.  and  S.  E.  Railway  Co.  v. 
Brown,  67  id.  201. 

Messrs.  Eorrest  &  Humphrey,  for  the  People : 
It  was  not  necessary  for  the  prosecution  to  show  that  the 
order  was  legal.  One  of  the  chief  elements  of  crime  in  this 
case  is  the  illegality  and  fictitiousness  of  this  instrument,  and 
the  knowledge  of  the  defendant  of  those  facts  when  he  put  it 
in  circulation.  Under  such  circumstances,  it  matters  not 
whether  the  instrument  is  drawn  in  legal  form  or  not. 

It  is  not  necessary  that  an  indictment  purporting  to  set 
out  a  bill,  etc.,  shall  give  the  number,  its  vignettes,  mottoes 
and  devices,  or  the  words  and  figures  in  the  margin,  which 
constitute  no  part  of  the  contract  of  the  forged  or  fictitious 
instrument.  Griffin  v.  State,  14  Ohio,  55 ;  Commonwealth  v. 
Bailey,  1  Mass.  62 ;  Commonwealth  v.  Stevens,  id.  204 ;  Peo- 
ple v.  Franklin,  3  Johns.  Cases,  298  ;  Commonwealth  v.  Searle, 
2  Binney,  332 ;  State  v.  Carr,  3  N.  H.  367 ;  Commonivealth  v. 
Taylor,  5  Cush.  605 ;  Commonivealth  v.  Wilson,  2  Gray,  270. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  by  the  grand  jury  of  Logan  county 
against  Charles  E.  Langdale,  for  passing  a  fictitious  school 
order. 
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The  indictment  was  framed  under  sec.  107,  chap.  34,  Kev. 
Stat.  1874,  which  declares:  "Whoever  shall  make,  pass, 
utter  or  publish,  with  an  intention  to  defraud  any  other  per- 
son, or  with  like  intention  shall  attempt  to  pass  *  *  * 
any  fictitious  bill,  note  or  check  purporting  to  be  the 
bill,  note  or  check,  or  other  instrument  of  writing  for 
the  payment  of  money  or  property,  of  some  bank,  corpora- 
tion, copartnership  or  individual,  when  in  fact  there  shall 
be  no  such  bank,  corporation,  copartnership  or  individual 
in  existence,  the  said  person  knowing  the  said  *  *  *  * 
instrument  of  writing  for  the  payment  of  money  to  be  ficti- 
tious, shall  be  imprisoned  in  the  penitentiary  not  less  than 
one  nor  more  than  twenty  years." 

It  was  charged  in  the  indictment  that  the  defendant,  on 
the  15th  day  of  June,  1880,  with  intent  to  defraud  certain 
persons  therein  named,  feloniously  did  pass  upon  and  unto 
them  a  certain  false  and  fictitious  order,  purporting  to  be 
issued  by  a  corporation,  to-wit :  by  the  school  directors  of 
district  number  8,  in  township  24,  in  range  4  west,  in  Taze- 
well county,  in  the  State  of  Illinois,  drawn  upon  the  treasurer 
of  said  township  24,  range  4  west,  in  said  county  of  Tazewell, 
for  the  payment  of  money  to  the  said  Charles  E.  Langdale, 
or  bearer,  to-wit :  the  sum  of  $36,  with  interest  thereon  at 
eight  per  cent  per  annum,  when  in  fact  and  in  truth,  at  the 
time  when  said  fictitious  order  was  so  passed  as  aforesaid, 
or  at  any  time  prior  thereto,  there  was  no  such  corporation 
or  school  district  in  existence,  he,  the  said  Langdale,  well 
knowing  the  said  order  to  be  fictitious.  What  purports  to  be 
a  copy  of  the  order  is  then  set  out  in  the  indictment,  and  the 
indictment  then  concludes  in  the  usual  manner.  On  a  trial 
before  a  jury  the  defendant  was  found  guilty,  and  his  term 
of  imprisonment  fixed  at  one  year  in  the  penitentiary.  To 
reverse  the  judgment  this  writ  of  error  has  been  sued  out. 

It  is  urged  that  the  school  order  read  in  evidence  is  not  a 
legal  order  on  its  face,  and  as  it  does  not  purport  to  be  a 
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school  order,  defendant  is  guilty  of  no  crime  in  passing  the 
order.  This  position  is  predicated  on  the  theory  that  every 
school  order,  to  be  legal  and  binding,  must  be  signed  by  the 
president  and  clerk  of  the  school  board.  Where  a  board  of 
directors  have  a  president  and  clerk,  and  direct  the  payment 
of  money  from  the  treasurer  for  any  legitimate  purpose,  it  is 
a  very  proper  mode  of  executing  the  school  order  to  have  it 
signed  by  the  president  and  secretary  of  the  board.  But  this 
is  not  the  only  method  of  executing  such  an  order.  Section 
67,  chap.  122,  of  the  School  law,  in  express  terms  authorizes  a 
school  order  to  be  signed  by  a  majority  of  the  board.  Under 
a  fair  and  reasonable  construction  of  the  School  law  either 
method  may  be  adopted,  and  whether  a  school  order  may  be 
executed  by  the  president  and  secretary  of  the  board,  or  by  a 
majority  of  the  directors  who  constitute  the  board,  can  make 
no  difference,  so  far  as  the  legality  of  the  transaction  is  con- 
cerned. 

On  the  trial  of  the  cause  the  attorney  for  the  People 
offered  in  evidence  the  fictitious  school  order  described  in  the 
indictment,  and  the  defendant  objected  to  the  reading  of  the 
instrument  on  the  ground  of  a  variance  between  the  instru- 
ment offered  and  the  one  described  or  set  out  in  the  indict- 
ment. The  court  overruled  the  objection  and  allowed  the 
instrument  to  be  read  to  the  jury,  and  this  decision  is  relied 
upon  as  error.  The  variance  consisted  of  this :  The  order 
read  in  evidence,  after  the  word  "dollars"  contained  these 
words,  "for  Mott's  modern  mode  charts."  In  the  margin  of 
the  order  was  the  following,  "$36.00."  Across  the  face  of  the 
order,  in  white  letters,  appeared  the  words  "school  order." 
The  copy  of  the  order  set  out  in  the  indictment  omits  the 
words  "school  order,"  and  the  dollar  mark  and  figures 
("$36.00,")  on  the  margin,  and  the  word  "mordern"  is  used 
instead  of  "modern."  In  the  indictment  the  pleader  set 
out  the  substance  of  the  fictitious  order,  and  then  said, 
"being  in  words   and  figures   as  follows,"  and  purported  to 
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set  out  an  exact  copy.  While  it  was  not  at  all  necessary 
to  set  out  the  order  in  hcec  verba  in  the  indictment,  yet  when 
the  pleader  undertook  to  do  so,  and  averred  that  it  was  in 
the  words  and  figures  as  follows,  he  was  bound  to  set  out 
each  and  every  part  of  the  written  instrument  which  consti- 
tuted any  part  of  the  written  contract ;  but  if  anything 
appeared  on  the  paper  constituting  the  order  which  was  no 
part  of  the  contract,  that  might  be  omitted. 

Commonwealth  v.  Bailey,  1  Mass.  62,  is  an  authority  in 
point.  There,  in  an  indictment  for  forgery,  alleging  an 
instrument  to  be  in  the  words  and  figures  following,  it  was 
held  that  a  strict  recital  was  necessary  •  but  the  number  of 
a  bill,  and  the  figures  in  its  margin  making  its  amount,  are 
not  parts  of  the  bill,  and  need  not  be  set  out  in  the  indict- 
ment. The  same  rule  is  announced  in  Commonwealth  v. 
Stevens,  1  Mass.  203,  and  in  Griffin  v.  The  State,  14  Ohio, 
54.  See,  also,  Commonwealth  v.  Taylor,  5  Cush.  605  ;  Common- 
wealth y.  Wilson,  2  Gray,  270;  State  v.  Carr,  3  N.  H.  376. 

Where  the  words  used  in  the  body  of  a  note  or  order  for 
the  payment  of  money  are  ambiguous,  so  that  there  is  uncer- 
tainty in  regard  to  the  true  amount  that  was  intended,  resort 
may  be  had  to  the  figures  in  the  margin  of  the  instrument 
for  the  purpose  of  determining  the  true  amount  agreed  to  be 
paid,  as  held  in  Riley  v.  Dickens,  19  111.  29,  and  Corgan  v. 
Frew,  39  id.  31 ;  but  the  figures  in  the  margin  of  an  instru- 
ment are  not  strictly  a  part  of  the  contract.  They  can  not 
be  reverted  to  to  impeach  the  amount  named  in  the  body  of  the 
paper,  and  are  never  resorted  to  for  any  purpose  unless  there 
is  uncertainty  in  regard  to  the  amount  written  in  the  body 
of  the  instrument.  Here  there  was  no  uncertainty  whatever. 
The  amount,  plainly  written  in  the  body  of  the  order,  was 
$36,  and  the  figures  in  the  margin  could  be  used  for 
no  purpose,  and  as  they  did  not  strictly  form  a  part  of  the 
contract,  in  giving  the  copy  of  the  order  we  see  no  reason 
why  they   might  not  be  omitted.     In  regard    to  the   words 
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"school  order,"  on  the  face  of  the  instrument,  upon  an  inspec- 
tion of  the  order  these  words  will  be  found  to  constitute  no 
part  of  the  order  itself,  but  are  a  part  of  the  trade  mark  of 
Oliver,  Adams  &  Co.,  printed  upon  their  blank  orders.  As 
respects  the  variance  between  the  order  read  in  evidence  and 
the  copy  in  the  indictment,  in  the  use  of  the  word  "mordern" 
for  "modern,"  the  variance  is  so  slight  and  unimportant  that 
we  can  not  hold  it  sufficient  to  reverse.  We  are,  therefore, 
of  opinion  that  the  court  did  not  err  in  the  decision  admitting 
the  order  in  evidence. 

It  is  also  urged  that  the  court  erred  in  admitting  in  evi- 
dence a  certified  copy  of  the  plat  of  the  school  districts  of  the 
county  of  Tazewell.  It  is  true  the  county  clerk  did  not  cer- 
tify that  he  was  the  keeper  of  the  original  record,  but  that 
was  unimportant.  The  clerk  was  introduced  as  a  witness, 
and  testified  that  the  original  was  in  his  office,  and  the  copy 
offered  in  evidence  was  a  true  copy  of  the  latest  plat  filed  in 
his  office.     This  we  regard  as  sufficient. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  dissenting. 


David  B.  Hutchinson  et  al. 

v. 

John  A.  Crane  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Party — holder  of  notes  indorsed  in  blank.  Where  the  payee  of  a 
note  delivers  the  same,  indorsed  in  blank,  to  indemnify  a  member  of  a  firm  as 
his  security,  and  suit  in  equity  is  afterwards  brought  in  the  name  of  the  firm 
to  enforce  payment  of  such  note,  the  maker  of  the  note  can  not  be  heard  to 
object  that  the  suit  is  brought  in  the  name  of  the  firm  instead  of  that  of  the 
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individual  partner.     They  will  be  presumed  to  be  the  legal  holders  as  against 
the  maker,  who  has  no  interest  as  to  the  party  entitled  to  payment. 

2.  Assignment — of  note  by  vendor  of  land  carries  Ms  security.  "Where 
a  bond  is  given  for  a  deed  to  land  to  be  made  upon  payment  of  the  notes 
given  for  the  unpaid  price,  the  bond  and  notes  will  constitute  one  contract, 
and  they  will  be  treated  in  equity  as  a  security  in  the  nature  of  a.  mortgage, 
and  a  sale  and  assignment  of  the  notes  will  pass  the  security,  which  may  be 
enforced  in  the  name  of  the  assignee. 

3.  Vendob  and  pukchasee — latter  obtaining  deed  by  fraud.  Where 
the  purchaser  of  land  under  a  bond  for  a  deed  induces  his  vendor  to 
make  a  deed,  to  be  left  with  the  assignee  of  the  notes  given  for  the  purchase 
money,  for  delivery  only  upon  payment  of  such  notes,  and  fraudulently 
obtains  possession  of  such  deed  without  payment,  and  puts  the  same  upon 
record,  such  deed  will  be  set  aside  as  to  him  and  a  purchaser  from  him  with 
notice  of  the  fraud,  and  the  land  be  ordered  sold  for  the  payment  of  the  notes. 

Weit  of  Eeeoe  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Sangamon  county;  the  Hon.  Chaeles  S.  Zane,  Judge, 
presiding. 

Mr.  Oscae  A.  DeLeuw,  for  the  plaintiffs  in  error : 

Before  Crane  &  Manson  can  subject  this  land  to  sale 
upon  the  theory  that  .they  have  a  vendor's  lien,  they  must,  as 
the  assignees  of  the  lien,  be  in  a  condition  to  convey.  Thomp- 
son v.  Shoemaker,  68  111.  256. 

The  complainants  had  no  title  to  the  notes.  The  bill 
charges  an  assignment  to  Crane  &  Manson,  while  the  whole 
proof  shows  that  John  A.  Crane,  and  he  alone,  holds  these 
notes,  and  only  as  collaterals. 

Notice  or  knowledge  must  be  brought  home  to  Pond  of  this 
fraudulent  transaction,  or  the  case  fails. 

The  placing  the  notes  in  Crane's  hands  as  collaterals,  he 
having  no  control  or  even  possession  of  any  deed  or  title  to 
convey,  does  not  create  the  express  lien  of  a  quasi  mortgage, 
which  is  enforceable  by  the  assignee  of  the  vendor.  Richards 
v.  Learning,  27  111.  431 ;  Bonnell  v.  Holt,  89  id.  71 ;  Wing  v. 
Gooclnow,  75  id.  159;  Elder  v.  Jones,  85  id.  384;  Baston  v. 
Clifford,  68  id.  67. 
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Complainants  having  framed  their  bill  on  the  theory  of  the 
existence  of  a  vendor's  lien,  can  not  shift  their  ground,  and 
claim  relief  on  other  grounds.    Vennum  v.  Vennum,  61  111.  331. 

The  record  discloses  a  mere  delivery  of  the  notes  to  John 
A.  Crane  as  collateral  security.  Manson  has  no  interest  in 
this  proceeding.  Crane  indorsed  for  Barrett,  and  Barrett 
turned  these  notes  over  to  Crane,  to  be  held  as  collateral  to 
indemnify  him  in  becoming  such  indorser.  As  Manson  had 
no  interest,  he  can  not  litigate.  Mansfield  v.  Hoagland,  46 
111.  359. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  defend- 
ants in  error : 

1.  The  deed  was  never  delivered  either  by  the  consent  of 
Barrett  or  of  Crane  &  Manson,  and  was  therefore  void,  and 
passed  no  title.  Pond  could  obtain  no  interest  in  the  land 
from  Hutchinson,  who  held  no  title.  Whittaker  v.  Miller,  83 
111.  581 ;  Skinner  et  al.  v.  Baker  et  al.  79  id.  496 ;  Dale  v. 
Lincoln,  62  id.  22 ;  Stanley  v.  Valentine,  79  id.  544.  There- 
fore Pond's  interest,  if  any,  was  and  is  subordinate  to  the 
rights  of  complainants  in  the  bill. 

2.  The  notes  were  payable  to  Barrett,  and  were  indorsed 
by  him  in  blank,  by  writing  his  name  on  the  back  thereof, 
and  delivered  to  Crane,  who  signed  the  note  with  Barrett  for 
$1500.  The  notes  then  passed  by  delivery,  and  were  in  pos- 
session of  Crane  &  Manson,  who  are  and  were  partners  in 
business.  The  notes  were  produced  by  complainants  in  the 
bill ;  this  was  all  that  was  necessary  in  order  to  show  title  in 
Crane  &  Manson,  and  to  show  their  right  to  a  decree  upon 
the  other  points  appearing  in  the  testimony  in  the  case.  It 
is  wholly  immaterial  to  Hutchinson  how  Manson  acquired 
interest  in  the  debt  evidenced  by  the  notes.  We  insist,  there- 
fore, there  is  no  force  in  the  point  that  Crane,  alone,  was  the 
party  in  interest. 

3.  The  testimony  clearly  shows  the  deed  came  into  the 
possession  of  David  B.  Hutchinson  by  his  fraudulent  act, 
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and   without   the    consent   of   either    Crane    &   Manson,  or 
Barrett. 

This  deed  was  fraudulent  as  to  the  debt  evidenced  by  the 
notes  in  evidence,  but  it  was  good  as  to  the  interest  of  Bar- 
rett or  of  Hutchinson,  as  his  grantors,  over  and  above  the 
lien.  No  tender  of  a  deed  was  necessary  in  the  case.  The 
decree  is  right. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  month  of  March,  1876,  one  Barrett,  being  the  owner 
of  the  undivided  third  of  three  lots  in  the  town  of  Waverly, 
Morgan  county,  111.,  on  that  day  sold  his  interest  therein  to 
plaintiff  in  error  Hutchinson,  who  paid  a  part  of  the  purchase 
money  in  cash,  and  gave  several  promissory  notes,  due  in 
one,  two  and  three  years,  for  the  balance.  The  deferred  pay- 
ments aggregated  the  sum  of  $1050.  Barrett,  at  the  time, 
executed  a  bond  for  a  conveyance  of  that  interest  in  the  lots 
to  Hutchinson,  on  payment  of  the  notes,  and  the  bond  was 
recorded.  Hutchinson  took  possession  of  the  property  at  the 
time  of  sale.  There  was,  at  that  time,  a  steam  mill  on  the 
property.  It  is  alleged  that  prior  to  the  maturity  of  either  of 
the  notes,  Barrett  indorsed  the  notes  in  blank  and  delivered 
them  to  Crane,  of  the  firm  of  Crane  &  Manson,  to  indemnify 
Crane  for  his  liability  for  Barrett ;  that  they  still  hold  the 
notes;  that  Hutchinson,  at  the  time,  had  notice  of  the 
transfer  and  delivery  of  the  notes  to  Crane  &  Manson,  and 
paid  to  them  interest  for  one  year,  but  the  balance  remained 
unpaid;  that  Hutchinson,  in  February,  1878,  applied  to  Bar- 
rett to  make  him  a  deed  for  the  lots,  and  proposed  to  give  a 
mortgage  on  them  to  secure  the  unpaid  purchase  money,  but 
Barrett  declined,  but  upon  consultation  with  Crane  it  was 
agreed  that  Barrett  and  wife  should  make  the  deed  for  the 
undivided  third  of  the  lots,  and  deposit  the  same  with  Crane, 
to  be  delivered  by  him  to  Hutchinson,  only  on  the  payment 
of  the  notes  and  interest ;  that  in  pursuance   of  this  agree- 
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ment  a  deed  was  duly  executed,  but  it  was  never  delivered  to 
Crane ;  that  Hutchinson  fraudulently  obtained  possession  of 
the  deed  without  its  being  delivered  to  him,  and  had  it 
recorded,  without  the  consent  or  knowledge  of-  Barrett,  Crane 
or  Manson.  Hutchinson  and  wife  conveyed  the  premises  to 
Lambert  Pond,  and  that  deed  was  recorded.  It  is  claimed 
this  latter  conveyance  was  fraudulent,  as  Pond  had  notice  of 
the  fraud,  and  that  the  notes  were  unpaid. 

The  bill  charges  these  facts  as  a  fraud  on  Crane  &  Man- 
son  by  Hutchinson  and  Pond,  and  prays  that  the  deed  to  the 
latter  be  set  aside  and  the  record  thereof  be  cancelled,  and 
the  property  be  sold  for  the  payment  of  the  purchase  money 
evidenced  by  the  notes  held  by  Crane  &  Manson.  Barrett 
and  Pond,  who  were  made  defendants  with  Hutchinson,  were 
defaulted.  On  a  hearing,  the  circuit  court  granted  the  relief 
sought,  and  Hutchinson  and  Pond  removed  the  case  to  the 
Appellate  Court,  where  the  decree  of  the  circuit  court  was 
affirmed,  and  they  bring  the  case  to  this  court,  and  urge  a 
reversal. 

It  is  urged,  that  as  the  notes  were  pledged  to  Crane 
to  indemnify  him  for  a  liability  for  Barrett,  Manson  has 
no  interest  in  the  matter,  and  that  he  is  an  improper  party. 
We  are  unable  to  perceive  any  force  in  this  objection.  The 
notes  were  indorsed  in  blank,  and  are  due  and  unpaid,  and 
Hutchinson  seems  to  have  paid  interest  on  them  to  Crane  & 
Manson.  If  they  do  not  hold  the  lien  jointly,  that  only  con- 
cerns Barrett,  and  he  admits  by  his  default  that  the  notes 
are  held  by  them,  and  that  they  have  the  right  to  collect  and 
receive  the  money;  and  Crane,  with  Manson,  claims  the 
benefit  of  the  notes  is  to  both  of  them,  by  this  bill.  Being 
assigned  in  blank,  they  are  presumed  to  be  the  legal  holders, 
and  it  only  concerns  Hutchinson  to  pay  the  notes,  which  are 
due  and  unpaid.  It  does  not  matter  to  him  to  whom  he  pays 
them.  If  there  is  any  question  as  to  who  is  entitled  to  the 
money  when  paid,  Barrett  and  Crane  &  Manson  can  settle 
18—100  III. 
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that  question  between  themselves.  They  do  not  ask  us  to 
settle  it,  and  it  will  be  proper  for  us  to  do  so  only  when  called 
on  by  them. 

Then,  can  Crane  &  Manson  enforce  the  payment  of  these 
notes  ?  We,  on  the  authority  of  Wright  v.  Troutman,  81  111. 
374,  think  they  may.  It  was  held,  in  that  case,  that  the 
holders,  by  assignment,  of  notes  given  for  the  purchase  money 
of  land,  where  a  bond  for  title  had  been  given  by  the  vendor 
for  the  conveyance  of  the  land,  might  in  equity  enforce  their 
claim  by  subjecting  the  land  to  its  payment.  It  was  there 
held  that  notes  thus  given,  and  a  bond  executed  for  a  con- 
veyance, constituted  one  instrument,  and  will  be  regarded  as 
a  security  in  the  nature  of  a  mortgage,  by  a  court  of  equity, 
which  may  be  sold  by  assignment,  and  the  assignee  may 
enforce  the  lien  or  mortgage  by  a  bill  in  equity.  The  rule 
applied  on  the  facts  in  that  case  is  applicable  to  the  facts  in 
this.  This  case  requires  the  application  of  the  same  rule. 
When  Barrett  assigned  and  delivered  the  notes  in  blank,  he 
assigned  this  equitable  lien,  in  the  nature  of  a  mortgage,  to 
whomever  might  become  the  holder,  and  such  holder  is  em- 
powered to  enforce  the  lien  and  compel  payment  of  the  money 
from  the  land  thus  sold. 

It  is,  however,  urged,  that  as  Pond  purchased  without  notice, 
and  in  good  faith,  he  must  be  protected.  Hutchinson,  in 
procuring  the  deed  and  placing  it  on  record,  committed  a 
gross  fraud  on  defendants  in  error.  It  was  agreed,  and 
of  this  there  seems  to  be  no  doubt,  that  when  Barrett 
executed  the  deed  it  should  be  left  in  Crane's  custody,  to 
be  held  in  escrow,  until  the  notes  held  by  defendants  in 
error  were  fully  paid,  and  then  to  be  delivered  to  Hutchin- 
son. He  was  a  party,  and  an  active  party,  to  this  arrange- 
ment, but  instead  of  carrying  it  out,  he,  under  false  and 
fraudulent  pretences,  obtained  possession  of  it,  and  conveyed 
the  land,  on  a  real  or  pretended  consideration,  to  his  father- 
in-law,  Pond.     His  acts  in  the  matter  seem  to  have  been  a 
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fraudulent  scheme  to  procure  the  deed,  and  to  perpetrate  the 
fraud  on  defendants  in  error.  His  acts  can  not  be  called 
fair  or  honest,  but  were  in  gross  violation  of  fair  dealing. 

When  examined,  Pond  seems  to  have  acted  singularly  in 
receiving  the  deed.  He  was  at  the  time  residing  in  another 
county,  nearly  a  hundred  miles  distant,  and  yet  he  did  not 
examine  the  title  or  the  property.  He  purchased  a  third  of 
the  mill  for  $2000,  when  he  was  not  in,  nor  does  he  claim 
that  he  ever  intended  to  embark  in,  the  milling  business. 
He  assigns  no  plausible  reason  for  the  purchase.  He  only 
claims  that  he  had  loaned  Hutchinson  $1000  without  security. 
But  he  claims  that  Hutchinson  promised  to  give  him  a  mort- 
gage on  that  third  when  he  obtained  a  deed,  or  to  secure  the 
loan  in  some  other  manner ;  but  when  the  deed  was  pre- 
sented he  did  not  insist  on  a  mortgage,  but  on  the  request  of 
his  son-in-law  purchased  the  property  at  $2000,  cancelling 
the  $1000  note  and  interest,  and  giving  his  two  notes  for 
$400  each,  due  in  two  and  four  years.  Again,  after  this 
suit  was  brought,  he  paid  the  first  before  it  fell  due,  not 
being  sufficiently  concerned  to  await  and  learn  whether  he 
would  hold  the  title.  If  this  is  a  fair  and  honest  transaction, 
it  is  most  singular,  and  out  of  the  usual  course  of  business. 
Men  do  not  usually  so  act  when  such  a  sum  of  money  is 
really  involved.  He  says  he  regarded  Hutchinson  as  solvent, 
and  it  was  therefore  unnecessary  to  purchase  to  save  his  debt. 
If  the  property  was  worth  $2000,  it  was  ample  security  for 
his  debt ;  but  he  did  not  choose  to  take  a  mortgage,  as  he 
claims  it  was  promised  when  the  title  should  be  procured. 
His  effort  to  induce  the  belief  that  he  expected  a  mortgage 
on  the  property  when  he  loaned  the  money,  falls  far  short  of 
proving  the  money  was  loaned  with  a  definite  understanding 
and  positive  agreement  that  such  a  mortgage  would  ever  be 
given.  It  only  appears  there  was  some  loose  talk  about  a 
mortgage  when  a  deed  should  be  obtained.  We  are  fully 
satisfied  that  the  money  was  not  loaned  on  the  land  as  secu- 
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rity,  or  on  any  definite  understanding  that  it  should  become 
security.  We  are  strongly  impressed  that  Pond  was  a  party 
to  the  fraud. 

All  of  the  facts  in  the  case  considered,  we  are  impelled  to 
the  conclusion  that  Hutchinson  committed  a  gross  fraud  in 
placing  the  deed  from  Barrett  to  him,  and  recording  it,  instead 
of  delivering  it  to  Crane,  in  pursuance  of  the  agreement,  and 
that  he  fraudulently  sold  the  property  to  Pond,  and  that  the 
latter  had  actual  notice  of  the  fact,  or  was  put- on  inquiry  by 
the  circumstances  under  which  he  purchased. 

We  perceive  no  error  in  the  record,  and  the  decree  of  the 

Appellate  Court  is  affirmed. 

Decree  affirmed. 


A.  C.  Palmer  et  al. 

v. 

E.  G.  Harris. 

Filed  at  Springfield  September  30,  1881. 

1.  Remedy — when  two  concurrent  ones  may  be  pursued  at  same  time. 
The  vendor  of  land  may  sue  at  law  upon  the  note  given  for  the  purchase 
money,  and  at  the  same  time  proceed  in  equity  to  enforce  a  lien  reserved  in 
his  deed  for  the  payment  of  the  same. 

2.  Since  the  passage  of  the  act  of  1865,  authorizing  a  personal  decree  on 
the  foreclosure  of  a  mortgage  for  any  balance  remaining  due  after  sale  of  the 
premises,  and  the  award  of  an  execution  therefor,  the  mortgagee  may  bring 
his  action  at  law,  the  same  as  before,  for  any  balance  due  him  after  the  sale 
under  the  foreclosure,  or  he  may  in  the  first  instance  sue  at  law  on  his  note, 
and  proceed  to  foreclose  the  mortgage  in  equity  at  the  same  time. 

3.  Amendment — as  to  amount  of  decree,  at  same  term.  It  is  competent 
for  a  judge  other  than  the  one  who  presided  at  the  hearing  of  a  cause,  presid- 
ing at  the  same  term  of  court,  to  amend  the  decree  rendered  upon  the  hearing, 
so  as  to  show  the  true  amount  due,  and  when  the  amendment  lessens  the 
amount  the  defendant  can  not  complain  that  the  amendment  was  allowed 
without  notice  to  him,  although  correct  practice  may  require  it. 


IS  SI.]  Palmer  et  al.  v.  Harris.  277 


Opinion  of  the  Court. 


4.  Interest— -judgment  rate  governs  after  judgment.  On  bill  to  enforce 
a  vendor's  lien  when  the  note  has  been  reduced  to  a  judgment,  the  true  rule 
for  ascertaining  the  sum  due  is  to  calculate  the  interest  on  the  judgment,  and 
not  upon  the  note. 

5.  Evidence — proof  of  fact  admitted  by  pleadings  not  necessary. 
Where,  on  a  bill  to  enforce  a  vendor's  lien,  the  answer  admits  the  making  of 
the  note  for  the  purchase  money  and  the  reservation  of  the  lien  in  the  deed 
to  the  defendant,  the  necessity  of  introducing  in  evidence  the  deed  which 
reserves  the  lien  will  be  obviated.  It  is  wholly  unnecessary  to  prove  on  the 
hearing  that  which  is  solemnly  admitted  by  the  answer. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  San- 
gamon county ;  the  Hon.  W.  E.  Welch,  Judge,  last  presiding, 
the  Hon.  Charles  S.  Zane  presiding  before  the  amendment 
of  the  decree  was  allowed. 

Mr.  W.  P.  Callon,  for  the  appellants. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  to  enforce  a  vendor's  lien  reserved 
in  the  deed  made  by  complainant  to  defendants  for  the  land 
described  in  the  bill,  to  secure  the  purchase  money.  The 
balance  remaining  due  was  evidenced  by  a  promissory  note, 
executed  by  defendants.  At  the  same  time  the  bill  was  filed, 
a  common  law  action  was  commenced  on  the  note  to  recover 
a  judgment  at  law.  Whether  any  defence  was  made  to  the 
suit  on  the  note  does  not  appear,  but  at  all  events  judgment 
was  rendered  against  defendants  on  the  19th  day  of  Novem- 
ber, 1879,  for  the  amount  of  the  note,  and  interest  to  that 
date.  The  defence  attempted  to  be  set  up  to  the  merits  of 
the  case  in  the  original  answer  of  defendants  was  afterwards 
withdrawn,  and,  on  leave  given  for  that  purpose,  defend- 
ants amended  their  answer  by  striking  out  that  portion  that 
alleged  matters  in  part  defence  to  the  note,  and  then  set 
forth  as  a  reason  why  complainant  should  not  obtain  relief 
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on  his  bill,  that  at  the  time  of  filing  his  bill  in  this  canse  he 
also  instituted  a  suit  on  the  law  side  of  the  court  upon  the 
same  note  described  in  the  bill ;  that  the  parties  to  both  suits 
are  identically  the  same,  and  that  the  subject  matter  is  the 
same,  being  the  same  note,  and  none  other;  that  on  the  19th 
clay  of  November,  1879,  complainant  obtained  judgment  on 
the  note  in  an  action  at  law,  and  which  judgment  is  a  first 
lien  on  the  premises  described  in  the  bill,  excepting  only  the 
vendor's  lien,  which  complainant  by  this  bill  seeks  to  fore- 
close ;  and  that  the  premises  have  in  no  way  been  incum- 
bered since  they  were  conveyed  to  defendants,  but  that  they 
are  as  fully  subject  to  such  judgment  as  to  any  decree  he 
might  obtain  in  this  suit,  and  that  defendants  have  an 
abundance  of  property,  aside  from  the  real  estate  described 
in  the  bill,  to  satisfy  such  judgment.  A  motion  had  previ- 
ously been  made  (based  on  an  affidavit  stating  the  pendency 
of  the  common  law  suit  on  the  note,  admitting  the  making 
of  the  note  as  charged  in  the  bill,  and  that  a  vendor's  lien 
was  reserved  in  the  deed  to  secure  the  same,)  for  a  rule  on 
complainant  to  compel  him  to  elect  whether  he  would  pro- 
ceed with  this  suit  or  with  his  suit  at  law ;  but  that  motion 
was  overruled.  The  cause  was  submitted  for  hearing  on  the 
master's  report,  and  the  testimony  taken  in  the  cause,  and 
on  the  6th  day  of  May,  1880,  the  court  found  the  general 
allegations  of  the  bill  to  be  true, — that  the  note  was  secured 
by  a  vendor's  lien  on  the  premises, — and  rendered  a  decree  in 
favor  of  complainant  for  the  sum  of  $8839.42,  and  ordered 
the  same  to  be  paid  by  defendants  within  ten  clays,  and  on 
default  thereof  that  the  premises  be  sold  to  satisfy  the  same. 
Afterwards,  at  the  same  term  of  court,  and  on  the  11th  day 
of  May,  1880,  another  judge  of  the  same  circuit  presiding,  on 
motion  of  complainant  the  decree  rendered  on  the  6th  day 
of  May  was  amended  by  striking  out  the  words  and  figures' 
$8839.42,  and  inserting  in  lieu  thereof  $8752.16,  it  appear- 
ing to  the  court  there  was  error  in  ascertaining  the  sum  clue 
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on  the  note  in  entering  the  original  decree,  and  it  was  ordered 
the  original  decree  stand  as  therein  ordered  in  all  things, 
except  as  to  the  sum  due  on  the  note  before  mentioned.  On 
defendants'  appeal,  the  decree  of  the  circuit  court  was 
affirmed  in  the  Appellate  Court,  and  now  defendants  bring 
the  case  to  this  court  on  their  further  appeal. 

No  question  is  made  against  the  justness  of  the  debt  for 
which  a  lien  is  sought  to  be  established  against  the  premises 
described  in  the  bill.  The  amount  of  the  debt  was  ascer- 
tained in  the  suit  at  law.  The  point  is  made  that  defend- 
ants should  not  be  subjected  to  the  double  vexation  of  a 
suit  at  law  and  in  equity  for  the  recovery  of  the  same  debt. 
The  position  is  taken,  that  upon  the  filing  of  the  answer  of 
defendants  alleging  the  facts  of  the  commencement  of  both 
suits,  on  motion  of  defendants  entered  for  that  purpose, 
complainant  should  have  been  compelled,  by  rule  laid  upon 
him,  to  elect  whether  he  would  proceed  in  his  suit  at  law  or 
in  equity,  and  if  the  latter  court  was  selected,  an  injunction 
should  have  been  issued  to  restrain  further  proceedings  at 
law,  and  if  the  former,  the  bill  should  have  been  dismissed. 

It  was  definitely  settled  in  Vansant  v.  Allmon,  23  111.  30, 
that  a  creditor  by  note  and  mortgage  has  several  remedies, 
either  and  all  of  which  he  might  pursue  until  his  debt  was 
satisfied.  It  was  said,  a  judgment  on  the  note  without  satis- 
faction was  no  bar  to  a  proceeding  in  equity  to  foreclose  the 
mortgage,  and  the  two  suits  might  be  pending  at  the  same 
time.  No  case  has  been  cited  in  this  court  that  shows  any 
departure  from  the  practice  as  established  by  that  decision. 
The  argument  insisted  upon  as  the  reason  for  the  rule  in 
Vansant  v.  Allmon,  as  declared  in  Dunkley  v.  Van  Buren,  3 
Johns.  Ch.  330,  is,  that  a  party  on  a  bill  to  foreclose  a  mort- 
gage is  confined  in  his  remedy  to  the  pledge,  and  that  such 
a  suit  was  not  intended  to  act  in  jjersonam  on  the  mortgage 
debtor,  and  that  since  the  act  of  1865  the  practice  in  that 
regard  has  been  changed,  and  as  the  reason  for  the  rule  is 
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changed,  the  rule  itself  must  be  understood  to  be  changed 
also.  It  is  not  perceived  there  is  any  force  in  the  reasoning 
on  this  branch  of  the  case.  The  act  of  1865,  which  author- 
izes the  court,  in  suits  in  equity  directing  a  decree  of  fore- 
closure, to  render  a  decree  for  any  balance  that  may  be  found 
due  complainant  after  the  sale  of  the  mortgaged  premises, 
and  award  execution  therefor,  only  authorizes  that  to  be  done 
in  the  chancery  suit  which  before  could  only  have  been  done 
in  an  action  at  law.  But  there  is  nothing  in  this  statute  that 
makes  it  imperative  there  shall  be  but  one  action.  The 
mortgagee  may  now,  as  before  the  passage  of  that  act,  bring 
his  action  at  law  for  any  balance  that  may  be  due  him  after 
the  sale  of  the  mortgaged  premises,  or  he  may  in  the  first 
instance  sue  at  law  on  his  note,  and  proceed  to  foreclose  the 
mortgage  in  equity  at  the  same  time.  Sustaining  this  view 
of  the  law  is  Erickson  v.  Rafferty,  79  111.  209. 

It  was  entirely  competent  for  another  judge  of  the  same 
circuit,  presiding  at  the  same  term  of  court,  to  permit  the 
amendment  of  the  decree  so  as  to  show  the  exact  sum  due 
complainant.  It  would  have  conformed  more  nearly  to  cor- 
rect practice,  perhaps,  had  notice  been  given  to  defendants, 
but  as  the  amendment  allowed  was  in  their  favor  by  lessen- 
ing the  amount  of  the  decree,  they  were  in  no  manner  pre- 
judiced by  the  action  of  the  court,  and  there  is  no  just 
ground  for  complaint  on  that  score. 

It  is  not  perceived  the  amount  of  the  decree  exceeds  the 
sum  due  complainant.  It  is  admitted  the  judgment  at  law 
was  for  $8512.78.  Interest  on  that  sum  from  November 
19,  1879,  the  date  of  the  judgment,  to  May  6,  1880,  the  date 
of  the  decree,  at  the  rate  of  six  per  cent  per  annum,  added  to 
the  principal  makes  the  sum  found  due  by  the  decree.  The 
finding  of  the  amount  due  by  the  master  in  his  report  may 
have  been  correct  in  February,  when  the  computation  was 
made  by  him,  but  that  sum  did  not  represent  the  true  amount 
due  May  6,  1880,    when  the  decree  was  pronounced.     The 
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true  rule  for  ascertaining  the  sum  due  was  by  calculating  the 
interest  on  the  judgment  at  law,  as  was  done. 

As  we  have  seen,  the  making  of  the  note,  as  charged  in  the 
bill,  was  admitted  in  the  answer  of  defendants,  and  that  a 
vendor's  lien  was  reserved  in  the  deed  to  defendants  to  secure 
the  same.  That  admission  obviated  all  necessity  for  intro- 
ducing as  evidence  at  the  hearing  of  the  cause  the  deed  con- 
taining the  reservation  of  the  vendor's  lien  for  the  purchase 
money  of  the  premises  conveyed.  It  was  wholly  unnecessary 
to  prove  that  which  was  solemnly  admitted  in  the  answer  of 
defendants  under  the  sanction  of  their  oaths. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


William  Campbell  et  al. 

v. 

Milton  Trotter. 

Filed  at  Springfield  September  30,  1881. 

Moktgaoue — satisfaction,  when  set  aside  and  original  rights  restored. 
Where  a  mortgagee,  for  the  purpose  of  extending  the  time  of  payment,  took 
new  notes  secured  by  a  new  mortgage  on  the  same  land,  giving  up  the  old 
notes,  and  entering  satisfaction  of  the  old  mortgage,  in  ignorance  of  the  fact 
that  the  mortgagor  had,  only  a  day  or  two  before,  given  another  mortgage  to  a 
third  person,  which  was  on  record  at  the  time,  it  was  held,  that  in  equity  his 
lien  on  the  land  wa-s  not  made  subordinate  to  that  of  the  intervening  mort- 
gage, but  the  court,  on  bill,  would  reinstate  his  prior  lien;  and  the  fact  that 
the  new  notes  were,  by  mistake  in  calculation,  taken  for  more  than  was  due' 

Ion  the  old  ones,  would  not  prevent  such  relief,  nor  would  the  fact  that  by  the 
new  notes  interest  was  obtained  on  interest  already  due. 
b 


Appeal  from  the  Appellate  Court  for  the  Third  District ; — 

1  heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cass 
county ;  the  Hon.  Albert  G.  Burr,  Judge,  presiding. 
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Messrs.  Pollard  &  Phillips,  for  the  appellants : 

In  determining  whether  the  lien  of  the  old  mortgage  was 
extinguished,  two  questions  are  to  be  considered :  first,  was  it 
the  intention  of  Trotter,  at  the  time,  to  release  the  old  mort- 
gage and  rely  upon  the  security  of  the  new  one ;  and,  second, 
did  he  gain  a  substantial  advantage  by  the  new  mortgage 
that  he  would  not  have  enjoyed  under  the  old. 

The  intention  is  the  controlling  consideration,  and  the 
court  will  look  into  all  the  circumstances  of  the  case  to 
ascertain  his  real  intentions.  If  .the  party  intends  to  dis- 
charge the  incumbrance,  and  does  so,  he  will  be  bound  by 
the  act.  Campbell  v.  Carter,  14  111.  286 ;  Rolman  v.  Bailey, 
3  Mete.  55. 

The  subsequent  cases  of  Richardson  v.  Hockenhull,  85  111. 
124,  Young  v.  Morgan,  89  id.  199,  Mtna  Life  Ins.  Co.  v. 
Corn  et  al.  89  id.  170,  Rogers  v.  Herron,  92  id.  583,  Meacham 
v.  Steele,  93  id.  135,  and  one  or  two  others,  were  all  cases  in 
which  the  mortgagee  took  a  mere  release  of  the  equity  of 
redemption  in  satisfaction  of  the  mortgage  debt,  to  prevent 
the  trouble  and  expense  of  a  foreclosure,  and  on  the  authority 
of  Campbell  v.  Carter  it  was  held  that  the  mortgages  were 
not  discharged.     See,  also,  Shaver  v.  Williams,  87  111.  469. 

Messrs.  Crea  &  Ewing,  for  the  appellee,  made  the  follow- 
ing among  other  points : 

1.  Appellee,  in  taking  a  new  mortgage,  did  not  intend  to 
release  his  first  lien  on  the  land  for  the  balance  of  the  pur- 
chase money.  It  was  his  intention  to  preserve  the  evidence 
of  the  lien,  which  had  been  indicated  by  the  old  mortgage 
from  the  time  of  the  sale  of  the  land  by  appellee. 

The  intention  of  appellee,  it  is  plain,  was  simply  that  the 
new  mortgage  should  take  the  place  of  the  old  one  as  evi- 
dence of  a  first  lien  on  the  farm  for  balance  of  purchase 
money.  The  debt  was  never  cancelled.  There  was  no  inten- 
tion to  release  or  cancel  the  debt.    That  remained  in  full  force. 
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If  appellee  did  not  intend  to  abandon  his  first  lien  on  the 
land,  then  he  is  entitled  to  the  relief  awarded  in  the  decree. 
As  to  this  question  of  intention,  see  Campbell  v.  Carter,  14 
111.  286 ;  Richardson  v.  Hockenhull,  85  id.  124 ;  Shaver  v. 
Williams,  87  id.  469 ;  Young  v.  Morgan,  89  id.  199 ;  JStna 
Life  Ins.  Co.  v.  Corn,  89  id.  170  ;  Meacham  v.  Steele,  93  id.  195. 

2.  Appellee  gained  no  advantage  by  the  new  mortgage 
that  he  did  not  have  under  the  old  one. 

If  the  new  notes  contained  more  than  lawful  interest  by 
design,  the  appellee  gained  no  advantage,  as  he  was  placed 
in  a  position  to  dose  all  interest.  If  the  excess  above  the 
sum  due  was  from  a  miscalculation,  its  payment  could  not 
have  been  enforced. 

3.  Appellee  had  what  was  the  equivalent  of  a  vendor's 
lien  for  purchase  money,  and  Campbell  had  notice  of  it. 
There  is,  therefore,  no  equitable  ground  upon  which  he  can 
ask  the  aid  of  the  court  to  advance  his  claim  so  as  to  take 
precedence  of  the  claim  for  purchase  money. 

4.  Belief  will  be  given  when  a  mortgage  is  released 
through  fraud  or  mistake.     2  Jones  on  Mortgages,  pp.  61-66. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  March  19,  1869,  Trotter  sold  and  conveyed  to  Wright 
a  farm  of  about  350  acres  of  land,  in  Cass  county,  for  the 
price  of  $21,000,  of  which  $6000  was  paid  in  cash,  and  for 
the  residue  Wright  gave  his  six  promissory  notes  to  Trotter, 
and  secured  their  payment  by  a  mortgage  back  on  the  land, 
which  mortgage  was  recorded  on  the  same  day.  The  notes 
were  payable  at  intervals  of  one  year, — the  last  on  the  second 
day  of  April,  1875, — with  interest  at  eight  per  cent  per  annum 
until  due,  and  ten  per  cent  per  annum  after  maturity,  the 
interest  payable  annually.  In  August,  1877,  there  having 
been  only  two  of  the  six  notes  paid,  and  a  considerable 
amount  of  accrued  interest  being  clue  and  unpaid,  it  was 
agreed  between  Trotter  and  Wright  that  the  latter  should 
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have  four  years  extension  of  time  of  payment,  on  executing 
new  notes  and  a  new  mortgage.  One  Black,  acting  for  both 
parties,  made  a  computation  of  the  amount  of  principal  and 
interest  then  due  on  the  unpaid  notes.  For  the  amount 
found  due  on  such  computation,  being  $11,895,  Wright,  on 
August  30,  1877,  made  to  Trotter  four  notes,  one  for  $2895, 
the  others  for  $3000  each,  payable,  respectively,  one,  two, 
three  and  four  years  after  date,  with  ten  per  cent  per  annum 
interest,  payable  annually.  To  secure  the  payment  of  the 
notes,  Wright  executed  a  new  mortgage  on  the  land  sold  to 
him  by  Trotter,  which  was  recorded  August  31,  1877.  On 
receiving  the  new  notes  and  mortgage,  Trotter  surrendered 
the  old  notes  to  Wright,  and  released  the  old  mortgage  of 
record.  Intermediate  the  making  of  these  two  mortgages, 
and  on  August  28,  1877,  Wright  executed  to  one  Campbell  a 
mortgage  on  this  same  land,  to  secure  the  payment  of  three 
promissory  notes  from  Wright  to  Campbell,  for  $8400,  which 
mortgage  was  recorded  on  the  same  day  it  was  made.  After- 
wards, Trotter,  upon  discovery  of  the  fact  of  this  mortgage 
from  Wright  to  Campbell,  filed  his  bill,  on  May  10,  1878, 
against  Wright  and  Campbell,  for  the  reinstatement,  as 
against  Campbell,  of  Trotter's  first  mortgage  of  March  19, 
1869.  The  circuit  court  granted  the  relief  asked,  decreeing 
that  Trotter  had  a  first  charge  and  lien  on  the  land  for  the 
unpaid  part  of  the  purchase  money  therefor,  as  evidenced  by 
the  four  old  unpaid  notes  of  March  19,  1869,  which  were 
surrendered  up  on  August  30,  1877,  with  continuing  interest 
thereon,  according  to  the  terms  of  said  notes.  The  decree 
was  affirmed  by  the  Appellate  Court  for  the  Third  District, 
and  Campbell  and  Wright  appeal  to  this  court. 

Campbell  took  his  mortgage  with  knowledge  of  Trotter's 
first  mortgage  of  March  19,  1869,  and  as  a  second  mortgage 
subordinate  to  Trotter's,  and  it  should  be  held  subordinate  to 
that  mortgage.  There  has  nothing  occurred  since  which,  in 
equity,    should   displace    its   priority.     The  taking  the  new 
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mortgage  of  August  30,  1877,  and  entering  satisfaction  of 
the  first  mortgage,  was,  as  designed  by  the  parties,  but  in 
continuation  of  the  lien  of  the  first  mortgage.  The  whole 
purpose  was  only  an  extension  of  the  time  of  payment.  The 
transaction  was  entirely  irrespective  of  Campbell.  No  con- 
sideration moved  from  him.  It  was  with  no  reference  to  his 
benefit,  and  should  not  be  made  to  redound  thereto  by  the 
advancement  of  his  mortgage  to  a  priority  over  the  lien  of 
Trotter  for  the  unpaid  portion  of  the  purchase  money  for 
this  land  he  sold  to  Wright.  The  entry  of  satisfaction  of  the 
first  mortgage  and  surrender  of  the  first  notes  was  but  a 
formality,  as  regarding  any  essential  right  of  the  parties ; 
but  it  gives  to  Campbell's  mortgage  an  inequitable  advantage 
which  it  ought  not  to  enjoy.  It  was  through  ignorance,  in 
fact,  of  the  existence  of  Campbell's  mortgage,  that  Trotter 
entered  satisfaction  of  the  first  mortgage  and  surrendered 
the  notes,  and  which  he  would  not  have  done  had  he  known 
of  Campbell's  mortgage.  This,  Trotter  testifies  to,  and  the 
nature  of  the  transaction  itself  would  satisfy  one  that  such 
must  have  been  the  case. 

But  as  the  new  notes  and  mortgage  appear  to  be,  in 
amount,  some  $1400  in  excess  of  the  amount  due  on  the  old 
notes  and  mortgage,  it  is  insisted  that  the  giving  of  another 
mortgage,  with  an  extension  of  time,  was  not  the  only  con- 
sideration of  the  entry  of  satisfaction  of  the  first  mortgage, 
but  that  such  excess  of  amount  in  the  new  notes  and  mort- 
gage was  an  additional  substantial  advantage  which  Trotter 
acquired,  so  as  to  bring  the  case  within  that  of  Campbell  v. 
Carter,  14  111.  286,  and  on  such  ground  hold  Trotter  to  the 
entry  of  satisfaction  which  he  made.  If  there  be  such  excess 
in  the  new  notes  and  mortgage  as  claimed,  the  evidence  shows 
it  to  have  come  through  mistake  in  computation,  and  not 
from  agreement  or  intention  of  the  parties,  and  Trotter  will 
not  be  entitled  to  the  benefit  thereof. 
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It  is  claimed,  as  a  further  additional  advantage  gained, 
that  by  the  new  notes  and  mortgage  Trotter  got  interest  on 
the  accrued  interest  on  the  old  ones.  This  was  no  more  than 
he  was  entitled  to,  as  he  was  entitled  to  have  payment  made 
of  the  accrued  interest,  and  a  suit  and  judgment  therefor 
would  have  given  the  same  result  as  respects  interest. 

We  do  not  regard  the  present  case  as  at  all  brought  within 
that  of  Campbell  v.  Carter,  and  governed  by  the  decision 
therein.     The  decree  we  deem  right,  and  it  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Joseph  Eeam,  Collector, 

v. 

E.  Dragstran  et  at. 

Filed  at  Springfield  September  30,  1881. 

1.  Taxes— jurisdiction  of  application  for  judgment.  The  making  and 
filing  the  delinquent  list  containing  a  description  of  the  property  against 
which  judgment  is  sought  for  taxes,  and  the  publication  of  notice  of  the 
application,  are  essential  to  give  the  court  jurisdiction  to  render  judgment. 

2.  Same— jurisdiction  depending  on  description  of  land.  Where  land  is 
described  in  the  collector's  delinquent  list,  and  in  the  notice  of  the  applica- 
tion for  judgment  for  taxes  due  thereon,  as  the  north  half  of  the  north-east 
quarter  of  section  1,  giving  no  township  and  range,  the  court  will  have  no 
jurisdiction,  on  account  of  the  defective  description,  and  any  judgment  for 
the  taxes,  even  on  a  personal  appearance  of  the  owner,  will  be  a  nullity. 

3.  Same — waiver  of  defects  in  notice  by  appearance.  The  land  owner, 
by  entering  his  appearance  and  urging  general  objections  against  the  rendi- 
tion of  judgment  for  taxes,  waives  the  right  to  object  to  the  sufficiency  of  the 
notice  of  the  application. 

4.  Same — appearance  does  not  make  proceeding  in  personam.  The 
appearance  of  the  tax-payer  on  an  application  for  judgment  against  his  land 
for  taxes,  and  defending  on  the  merits,  does  not  change  the  proceeding  to 
one  in  personam.  It  is  still  a  proceeding  in  rem  against  specific  property, 
and  no  personal  judgment  can  be  rendered.  If  the  property  is  not  described 
so  that  it  can  be  found,  there  will  be  no  error  in  refusing  judgment  against 
the  same. 


1881.]  The  People  ex  rel.  v.  Dragstran.  287 


Briefs  of  Counsel. 


5.  Pkactice— judgment — when  erroneous,  without  objection  or  excep- 
tion. Where  the  error  in  a  proceeding  against  land  for  taxes  due  thereon  is 
in  the  record  itself,  being  a  void  description  therein,  so  that  a  judgment  against 
the  land  is  a  nullity,  error  may  be  assigned  on  the  judgment,  although  no 
objection  was  made  or  exception  taken  in  the  county  court. 

Appeal  from  the  County  Court  of  Logan  county ;  the  Hon. 
Stephen  H.  Foley,  Judge,  presiding. 

Messrs.  Scholes  &  Mather,  for  the  appellant : 

It  is  contended  that  the  application  should  have  been 
made  at  the  May  term  of  the  county  court,  and  that  applica- 
tion at  any  subsequent  term  was  unauthorized.  That  such 
is  not  the  law,  see  sec.  185  of  the  Eevenue  act,  and  Beers 
et  al.  v.  People  ex  rel.  83  111.  490. 

It  is  also  insisted  that  because  of  the  continuance  of  the 
application  beyond  the  day  of  sale  named  in  the  collector's 
notice,  the  application  was  discontinued.  This  objection  is 
answered  by  sec.  193,  Eevenue  act,  Sess.  Laws,  1879,  p.  249. 

The  appearance  of  the  party  cured  all  defects,  if  any,  in 
the  notice.     People  ex  rel.  v.  Sherman,  83  111.  165. 

The  objection  that  the  collector's  delinquent  list  did  not  set 
forth  the  valuation  upon  which  the  special  tax  was  extended, 
as  required  by  sec.  188  of  the  Eevenue  act,  should  have  been 
made  in  the  court  below,  so  as  to  have  afforded  an  oppor- 
tunity to  obviate  the  same  by  amendment.  Walsh  v.  People, 
79  111.  521 ;  Laio  et  al.  v.  People  ex  rel.  87  id.  385. 

We  think,  also,  that  this  omission  is  cured  by  sec.  191  of 
the  Eevenue  law.  This  court  has  frequently  construed  this 
provision  as  curing  all  irregularities,  defects  and  omissions. 

t     Thatcher  v.  People,  79  111.  597  ;  Hale  v.  People  ex  rel.  87  id.  72. 
Mr.  J.   T.  Hoblitt,  and  Messrs.  Beason  &  Blinn,  for  the 
appellees,  contended  that  the  judgment  below,  refusing  to 
render  judgment,  should  be  affirmed  for  the  following  reasons  : 
1.     Because  said  application  was  made  at  the   September 
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required  by  sec.  185,  chap.  120,  Underwood's  Stat,  of  1878; 
Leindecker  v.  The  People  ex  rel.  98  111.  21. 

2.  Because  the  collector,  in  giving  notice  that  he  would 
sell  on  Monday,  September  27,  1880,  any  property  against 
which  judgment  and  order  of  sale  should  be  made,  rendered 
it  impossible  for  the  court,  under  the  statute,  to  render  a 
valid  judgment  and  order  of  sale.  Sections  182,  185,  191, 
chap.  120,  Underwood's  Stat,  of  1878. 

3.  Because  the  collector,  in  his  delinquent  list  and  appli- 
cation for  judgment,  did  not  set  forth  the  proper  description 
of  the  land  or  lot,  the  year  or  years  for  which  the  alleged  tax 
was  due,  and  the  valuation  on  which  the  tax  was  extended,. 
as  required  by  law.  See  sec.  188,  p.  188,  laws  of  1879; 
Pickett  v.  Hartsock,  15  111.  279  ;  Morgan  v.  Camp,  16  id.  176; 
Morrill  v.  Sicartz,  39  id.  108 ;  Fox  v.  Turtle,  55  id.  377. 

4.  Because  no  judgment  for  taxes  could  be  rendered  in 
the  absence  of  definite  and  certain  descriptions  of  lands 
against  which  judgment  was  sought,  in  the  delinquent  list 
and  application  for  judgment.  Olcott  et  al.  v.  The  State,  5 
Gilm.  481 ;  Hughes  v.  Streeter,  24  111.  650 ;  Meyer  v.  Pfeifer, 
50  id.  485;  People  ex  rel.  v.  Chicago  and  Alton  Railroad  Co. 
96  id.  369;  Burroughs  on  Taxation,  pp.  205,  208;  Cooley 
on  Taxation,  pp.  282,  286. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Logan  county  against  the  People,  on  an  application  by  the 
county  treasurer  of  that  county,  for  judgment  against  the 
lands  of  the  appellees  for  the  payment  of  a  delinquent  special 
tax. 

We  shall  notice  but  one  of  the  several  objections  urged 
against  the  application. 

In  the  delinquent  list  filed  in  the  county  court  by  the 
collector,  and  in  the  notice  published  by  him  ,of  his  intention 
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to   apply  for  judgment,  the  delinquent  lands  are  thus   de- 
scribed : 


Name  or 
Owner. 

Part  of  sec- 
tion or  sub- 
division. 

Lot, 
Sec. 

Block, 
acres. 

Special 
town 
tax. 

Inter- 
est. 

Amt. 
of  tax. 

Costs. 

Total 
amt. 
due. 

R.  Dragstran... 
J.  S.  Atchinson. 

NPE 
SUE 

1 

1 

32.71 
82.73 

$47  09 
40  52 

.94 

.81 

$48  03 
41  33 

.67 
.67 

$48  70 
42  00 

Section  188  of  the  Eevenue  act  of  1872,  as  amended  by 
the  act  in  force  July  1,  1879,  requires  that  the  delinquent 
list  shall,  among  other  things,  set  forth  the  description  of 
the  land  or  lot  against  which  the  delinquent  tax  is  charged ; 
and  section  182  of  the  Eevenue  act  of  1872  requires  that 
such  delinquent  list  shall  be  published,  etc.  The  judgment 
to  be  rendered  "shall  be  considered  as  a  several  judgment 
against  each  tract  or  lot,  or  part  of  tract  or  lot,  for  each  kind 
of  tax  or  special  assessment  included  therein ;"  and  the  court 
is  required  to  "direct  the  clerk  to  make  out  and  enter  an 
order  for  the  sale  of  such  real  property  against  which  judg- 
ment is  given,"  etc.     Eev.  Stat.  1874,  p.  889,  sec.  191. 

The  making  and  filing  the  delinquent  list,  and  the  publica- 
tion of  notice,  are  essential  to  give  the  court  jurisdiction. 
Spellman  v.  Curtenius,  12  111.  409 ;  Pickett  v.  Hartsock,  15  id. 
279 ;  Morgan  v.  Camp,  16  id.  175 ;  Morrill  v.  Sivartz,  39  id. 
108. 

It  may,  however,  be  said,  and  so  we  have  heretofore  decided, 
that  the  appellees,  by  entering  their  appearance  and  urging 
general  objections,  waived  the  right  to  object  to  the  sufficiency 
of  the  notice.  (The  People  ex  rel.  v.  Sherman,  83  111.  165.) 
Yet  this  does  not  change  the  proceeding  to  one  in  personam. 
It  is  still  a  proceeding  in  rem  against  specific  property,  and 
no  personal  judgment  can  be  rendered.  But  how  can  a 
judgment  be  rendered  against  specific  property  unless  the 
property  itself  is  pointed  out  ?     We  are  aware  of  no  way. 

It  may  be  that,  under  the  statute,  the  error  of  failing  to 
.    describe  the  property  against  which  judgment  was  sought 
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was   amendable,   but  upon  this   we   express  no   opinion   at 

present,  for  it  is  sufficient  it  was  not  amended,  and  no  leave 

was  asked  and  denied  to  make  such  amendment.     Suppose 

the  court  had  proceeded  to  render  judgment,  who  could  have 

found  the  land  affected  by  it  ?     It  would  have  been  in  some 

section  one,  in  Logan  county ;  but  we  must  take  notice  there 

are  several  sections  one  in  that  county,  and  there  is  not  a 

thing  in  the  record  to  show  which  was  intended.     We  can 

not,  therefore,  on  this  ground  alone,  say  the  court  erred  in 

refusing  a  judgment.     If  it  should  be  conceded  that  if  the 

court  had  entered  judgment,  as  asked,  appellees  would  have 

had  no  ground  to  complain  of  it,  because  it  would  not  have 

injured  or  affected  them,  nevertheless  the  collector  can  base 

no  claim  on  that  ground  to  have  the  judgment  entered.     He 

is  in  nowise  prejudiced  by  the  refusal  to  give  a  judgment 

which  could  never  have  been  enforced.     The  defect  here  is  in 

the  record  itself,  and  shows  that  if  the  judgment  had  been 

rendered  it  must  have  been  a  nullity,  and,  therefore,  error 

might  have  been  assigned  on  it,  although  no  objection  against 

it  had  been  urged,  or  exceptions  taken  in  the  county  court. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Patsy  Devine 
v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  30,  1881. 

1.  Evidence — in  capital  cases.  Where  a  person  is  on  trial  upon  the 
charge  of  murder,  and  the  evidence  relied  on  to  connect  the  accused  with  the 
offence  is  entirely  circumstantial,  it  is  highly  important  to  him,  as  well  as 
essential  to  the  due  administration  of  justice  in  the  prosecution  of  the  case, 
that  the  State  should  be  held  to  at  least  a  substantial,  if  not  a  strict,  observ- 
ance of  the  well  established  rules  governing  the  production  of  testimony,  in 
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its  efforts  to  establish  the  charge  against  him.  No  matter  or  thing  should  be 
admitted  in  evidence,  against  the  objections  of  the  accused,  which  does  not 
prove  or  tend  to  prove  the  issue,  more  especially  if  the  evidence,  when 
admitted,  would  have  an  improper  influence  upon  the  minds  of  the  jury,  or 
place  the  accused  at  a  disadvantage  before  them. 

2.  Same — of  the  theory  of  witness  and  others  as  to  guilty  party.  On 
the  trial  of  one  for  murder,  where  the  only  evidence  relied  on  to  connect 
the  prisoner  with  the  crime  was  circumstantial  evidence,  a  captain  of  the 
police  was  allowed  to  testify  that  on  the  night  of  the  homicide  he  saw  another 
person  and  learned  what  he  knew  about  the  prisoner  and  another,  and  that 
he  and  the  police  formed  the  theory  that  the  prisoner  and  such  other  person 
did  the  shooting  of  the  deceased:  Held,  that  the  admission  of  this  testimony 
was  unjust  to  the  accused,  and  clearly  erroneous. 

3.  Amending  bill  of  exceptions—  in  vacation.  While  the  mere  set- 
tling and  signing  of  a  bill  of  exceptions  may  not  be  the  exercise  of  judicial 
power,  yet  when  one  is  once  signed,  sealed,  and  filed  in  the  proper  office,  it 
becomes  a  part  of  the  record,  and,  like  other  portions  of  the  record,  it 
imports  a  verity,  and  no  plea  or  averment  will  be  admitted  which  questions 
the  truth  of  what  it  imports. 

4.  If  what  purports  to  be  a  record  has  been  so  made  up  by  the  clerk  or 
other  officer  as  not  to  speak  the  real  facts,  it  must  be  amended  so  as  to  con- 
form to  them,  and  this  can  only  be  done  by  the  court  whose  record  is  sought 
to  be  amended.  If  substantial  amendments  of  the  records  of  court  are  to  be 
made,  based  upon  extrinsic  testimony,  it  can  only  be  done  on  due  notice, 
after  a  solemn  adjudication  of  the  matter  in  open  court. 

5.  In  this  case,  after  a  bill  of  exceptions  had  been  settled,  signed  and 
sealed  by  the  judge  who  presided  at  the  trial  of  the  cause,  and  was  filed  in 
the  proper  office,  and  while  the  cause  was  pending  on  error  in  this  court,  the 
same  judge  who  tried  the  cause  in  the  court  below,  upon  notice  to  the  party 
to  be  affected,  in  vacation,  and  in  a  county  other  than  that  in  which  the  cause 
was  tried,  signed  and  sealed  a  supplemental  bill  of  exceptions,  which  pur- 
ported to  amend  the.record  of  the  original  bill  of  exceptions  in  a  material 
point  concerning  the  evidence.  It  was  held,  not  competent  for  the  judge  to 
make  the  amendment  at  chambers  and  in  vacation. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Albert  G.  Burr,  Judge,  presiding. 

Mr.  W.  C.  P.  Kemine,  and  Mr.  Joseph  W.  Jones,  for  the 
plaintiff  in  error,  made  the  following  among  various  other 
points : 

Evidence  of  a  distinct  substantive  offence  shall  not  be 
admitted   as    proof  of   the   commission    of   the  offence    for 


292  Devine  v.  The  People.  [Sept. 

Opinion  of  the  Court. 

which  the  defendant  is  on  trial ;  a  fortiori  evidence  of  an 
intention  to  commit  a  different  offence  should  not  be  received. 
1  Phillips  on  Ev.  (6th  Am.  ed.)  477 ;  1  Wharton's  Crim.  Law 
(7th  ed.)  sees.  639-640,  and  note  n;  Kribs  v.  People,  82  111. 
425 ;  Gifford  v.  People,  87  id.  211. 

The  court  erred  in  admitting  the  testimony  of  officer  J.  P. 
Butler,  which  was  as  follows:  "That  night  I  saw  Mike 
McHugh  and  learned  what  he  knew  about  Devine  and 
Williams,  and  we  of  the  police  formed  the  theory  that  they 
were  the  men  that  had  done  the  shooting"  The  natural  and 
inevitable  result  of  such  testimony  must  have  been  to  con- 
vince the  jury  that  the  police  officers,  who  are  supposed  to 
be  skilled  in  the  detection  of  criminals,  possessed  facts  which 
the  forms  of  law  excluded,  showing  defendant  to  be  guilty. 

The  writing  filed,  which  purports  to  be  an  amendment  of  the 
original  bill  of  exceptions,  should  be  stricken  from  the  files  or 
disregarded,  because  the  amendment  was  not  made  in  open 
court,  but  in  vacation,  and  is  therefore  void.  The  act  of  the 
judge  was  extra-judicial. 

The  bill  of  exceptions  being  a  record  when  signed,  sealed 
and  filed,  can  be  amended  only  in  the  manner  that  any  other 
part  of  the  record  of  the  case  could  be, — that  is,  in  open  court 
in  term  time,  and  upon  notice.  Wallahan  v.  People,  40  111. 
102 ;  Goodrich  v.  City  of  Minonk,  62  id.  121 ;  Newman  v. 
Ravenscroft,  67  id.  469. 

Mr.  William  H.  Booth,  State's  Attorney  of  DeWitt  county, 
and  Messrs.  Fifer  &  Phillips,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Thomas  Coyne,  alias  Patsy  Devine,  and  Henry  Williams, 
were  indicted  in  the  McLean  circuit  court,  at  its  April  term, 
A.  D.  1880,  for  the  murder  of  Aaron  Goodfellow.  Devine 
alone  was  taken,  and  plead  to  the  indictment  at  the  same 
term  of  court.     Upon  his   application,  at  the  following  Sep- 
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tember  term  the  venue  was  changed  to  DeWitt  county, 
where,  at  the  December  term,  1880,  of  the  DeWitt  circuit 
court,  he  was  tried  before  the  court  and  a  jury,  and  found 
guilty  in  manner  and  form  as  charged  in  the  indictment,  and 
duly  sentenced  to  be  hung  on  the  14th  of  January,  1881.  To 
reverse  this  conviction  the  present  writ  of  error  is  prosecuted. 

The  evidence  shows  that  the  deceased,  Aaron  Goodfellow, 
on  Monday  night  of  the  4th  of  August,  1879,  about  fifteen 
minutes  past  nine  o'clock,  was  assaulted  in  the  streets  of 
Bloomington  by  two  strangers,  and  in  course  of  the  struggle 
received  two  gunshot  wounds,  from  which,  on  the  following 
morning,  he  died.  No  one  saw  the  transaction  but  the 
deceased  and  his  assailants,  and  the  evidence  relied  on  to 
connect  the  accused  with  the  offence  is  entirely  circumstan- 
tial. In  view  of  this  fact,  and  the  further  consideration  that 
the  life  of  the  accused  was  involved  in  the  issue,  it  became 
highly  important  to  him,  as  well  as  essential  to  the  due 
administration  of  justice  in  the  prosecution  of  the  case,  that 
the  State  should  be  held  to  at  least  a  substantial  if  not  a 
strict  observance  of  the  well  established  rules  governing  the 
production  of  testimony,  in  its  efforts  to  establish  the  charge 
against  him.  The  trial  should  have  been  conducted  with  the 
utmost  fairness,  and  no  matter  or  thing  should  have  been 
admitted  in  evidence,  against  the  objections  of  the  accused, 
which  did  not  prove  or  tend  to  prove  the  issue,  more 
especially  if  the  evidence,  when  admitted,  would  have  had  an 
improper  influence  upon  the  minds  of  the  jury  or  place  the 
accused  at  a  disadvantage  before  them.  Without  expressing 
any  opinion  whatever  upon  the  sufficiency  of  the  testimony 
to  sustain  the  conviction,  we  do  not  think  the  rule  here  indi- 
cated was  sufficiently  observed. 

J.  P.  Butler,  captain  of  the  night  police  of  the  city  of 
Bloomington,  and  a  witness  on  behalf  of  the  People,  testified, 
among  other  things,  against  the   objection  of  the   accused, 
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McHugh,  and  learned  what  he  knew  about  Devine  and  Wil- 
liams, and  we  of  the  police  formed  the  theory  that  they  were 
the  men  that  had  done  the  shooting. " 

The  admission  of  this  testimony  was  unjust  to  the  accused, 
and  clearly  erroneous.  Indeed,  this  is  not  seriously  ques- 
tioned, but  it  is  claimed,  as  a  matter  of  fact,  that  this  por- 
tion of  the  original  bill  of  exceptions  is  untrue,  and  in  support 
of  this  hypothesis  defendants  in  error  rely  on  a  supplemental 
record,  which  purports  to  be  an  amended  bill  of  exceptions, 
in  which  it  is  recited  that  that  portion  of  Butler's  testi- 
mony above  mentioned,  and  to  which  exception  is  taken,  "is 
stricken  out,"  and  other  statements  of  the  witness,  less 
objectionable,  substituted  in  its  place.  The  original  bill  of 
exceptions  was  settled,  signed  and  sealed  by  the  learned 
judge  who' tried  the  cause,  on  the  7th  day  of  January,  1881, 
and  on  the  same  day  was  duly  filed  in  the  office  of  the  clerk 
of  the  DeWitt  circuit  court,  and  thereby  became  a  part  of 
the  record  of  the  cause.  After  the  case  was  brought  to  this 
court,  it  was  discovered,  as  is  claimed  by  defendants  in 
error,  that  the  bill  of  exceptions  was  erroneous  in  the  respect 
we  have  mentioned,  and  with  a  view  of  correcting  it,  a  dim- 
inution of  the  record  was  suggested,  founded  upon  affidavit ; 
whereupon  a  rule  was  issued  out  of  this  court,  requiring 
the  clerk  of  the  circuit  court  to  send  up  a  complete  record  of 
the  cause ;  in  answer  to  which  there  was  filed  in  this  court  a 
transcript  of  what  purports  to  be  an  additional  or  supple- 
mental bill  of  exceptions,  upon  the  filing  of  which  plaintiff 
in  error  interposed  a  written  motion,  supported  by  sugges- 
tions verified  by  oath,  to  strike  the  same  from  the  files,  and 
this  motion  was  reserved  for  the  final  consideration  of  the 
case. 

Upon  examination  of  this  so-called  supplemental  bill  of 
exceptions,  and  the  suggestions  in  support  of  the  motion  to 
strike  it  from  the  files,  it  appears  that  after  the  record  was  filed 
in  this  court,  to- wit,  on  the  19th  day  of  January,  1881,  counsel 
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for  plaintiff  in  error  was  served  with  notice  by  defendant  in 
error  to  appear  before  the  Hon.  A.  G.  Burr,  who  heard  said 
cause,  at  the  L eland  Hotel,  in  Springfield,  at  the  hour  of  7 
o'clock  P.  M.  of  the  24th  of  the  same  month,  to  show  cause 
why  the  former  bill  of  exceptions,  then  a  matter  of  record, 
should  not  be  amended  in  the  respect  heretofore  mentioned ; 
that  without  any  appearance  on  the  part  of  plaintiff  in 
error,  the  said  judge,  in  pursuance  of  said  notice,  did,  at  the 
time  and  place  therein  specified,  make  out,  under  his  hand 
and  seal,  the  above  mentioned  additional  or  supplemental 
bill  of  exceptions,  wherein  it  purports  to  amend  the  record 
of  the  former  bill  of  exceptions  in  the  manner  already 
stated. 

It  is  a  well  recognized  principle  that  judges  can  exercise 
no  judicial  functions  in  vacation,  except  such  as  they  are 
specially  authorized  to  do  by  statute.  It  is  true  the  mere 
settling  and  signing  of  a  bill  of  exceptions  may  not  be  the 
exercise  of  judical  power,  yet  when  one  is  once  signed,  sealed 
and  filed  in  the  proper  office,  it  becomes  as  much  a  part  of 
the  record  as  an  indictment  or  declaration  when  so  filed, 
and,  like  other  portions  of  the  record,  it  imports  a  verity, 
and  no  plea  or  averment  will  be  admitted  which  questions 
the  truth  of  what  it  imports.  If  what  purports  to  be  a 
record  has  been  so  made  up  by  the  clerk  or  other  official 
as  'to  not  speak  the  real  facts,  it  must  be  amended  so  as  to 
conform  to  them,  and  this  can  only  be  done  by  the  court 
whose  record  is  sought  to  be  amended,  and  must,  as  a  general 
rule,  be  done  on  due  notice  to  all  such  as  will  be  affected  by 
the  amendment.  It  would  certainly  be  competent  for  the 
legislature  to  authorize  judges  to  hear  and  determine  ques- 
tions of  this  character  in  vacation,  but  we  are  aware  of  no 
statute  that  authorizes  them  to  do  so.  Wallahan  v.  The  Peo- 
ple, 40  111.  102 ;  Goodrich  v.  City  of  Mirwnk,  62  id.  121. ; 
Newman  v.  Ravenscroft,    67  id.  469. 
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It  follows,  from  what  we  have  said  and  the  authorities  here 
cited,  that  the  motion  to  strike  the  amended  bill  of  excep- 
tions from  the  files  must  be  sustained,  and  the  case  must  be 
disposed  of  without  any  reference  to  it. 

It  would  certainly  be  a  dangerous  precedent  to  establish, 
in  the  absence  of  any  statutory  authority  warranting  it,  to 
hold  that  the  judge  of  a  court  of  record  might  sit  at  cham- 
bers in  any  foreign  county  in  the  State  that  might  suit  his 
convenience  or  pleasure,  for  the  purpose  of  hearing  applica- 
tions of  this  character.  The  existence  of  such  a  power 
would  not  only  be  fraught  with  danger  to  private  and  public 
rights,  so  far  as  they  depend  upon  the  inviolability  of  the 
records  of  our  courts,  but  might  lead  to  great  abuses  and 
hardships.  If  substantial  amendments  of  the  records  of  a 
court  are  to  be  made,  based  upon  extrinsic  testimony,  it  can 
only  be  done  on  due  notice,  after  a  solemn  adjudication  of  the 
matter  in  open  court. 

As  this  case  will  have  to  be  reversed  for  the  error  already 
indicated,  we  do  not  deem  it  necessary,  or  even  proper,  to 
discuss  the  testimony,  or  to  consider  o'her  important  ques- 
tions discussed  by  counsel  in  their  briefs. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded,  with  directions  to  award  a  venire  cle  novo. 

Judgment  reversed. 
» 
Mr.  Justice  Walker  dissents. 

Mr.  Justice  Scott  was  not  present  when  this  case  was  con- 
sidered. 
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Charles  D.  Gilmore 

v. 
Matilda  Sapp  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Publication — sufficiency  of,  in  chancery ,  to  non-resident.  "Where  the 
publisher's  certificate  of  publication  of  a  notice  to  non-resident  defendants 
in  chancery  states  that  the  paper  was  weekly  in  its  publication,  and  that  the 
notice  was  published  four  weeks  successively,  beginning  on  December  17, 
1875,  and  ending  on  the  7th  of  January,  1876,  it  appearing  that  the  first  and 
last  insertions  were  each  on  a  Friday,  it  will  be  sufficient  to  show  that  each 
insertion  was  in  a  separate  week,  and  will  satisfy  the  statute. 

2.  Multifariousness — in  bill  no  ground  of  reversal  on  default.  The 
practice  is  well  settled  that  multifariousness  in  a  bill  can  not  be  urged  as  a 
ground  of  reversal  of  a  decree  rendered  on  a  default. 

3.  The  objection  that  a  bill  is  multifarious  may  be  waived,  and  is  so  con- 
sidered, unless  taken  in  apt  time  and  in  an  appropriate  manner,  although 
courts,  to  avoid  embarrassment  in  the  trial  of  a  case,  may,  suo  sponte,  enforce 
the  objection. 

4.  Patent — when  title  passes  by.  Where  a  patent  is  filled,  counter- 
signed, sealed,  and  recorded  in  the  general  land  office,  the  title  to  the  land 
vests  in  the  fperson  named  as  the  grantee  in  the  patent,  without  a  formal 
delivery  of  the  instrument,  and  when  so  vested  it  can  not  be  taken  away  by 
any  mere  ministerial  officer  of  the  government. 

5.  Any  effort  by  a  ministerial  officer  to  cancel  a  patent  which  transfers 
title  to  a  grantee,  and  reinvest  the  title  in  the  government,  is  absolutely  void, 
and  can  not  affect  the  rights  of  any  one,  and  legislative  authority  is  incompe- 
tent to  confer  such  power  upon  a  land  officer. 

6.  Constitutional  eights — as  to  security  in  property.  It  is  a  funda- 
mental principle  that  before  a  person  can  be  deprived  of  a  right,  even  by 
judicial  sentence,  he  must  have  notice  and  reasonable  opportunity  to  be 
heard  in  defence  of  his  rights. 

7.  Supreme  Court  oe  the  United  States— decision  when  binding  on 
State  courts.  A  decision  of  the  Supreme  Court  as  to  the  effect  of  a  patent, 
being  in  relation  to  an  act  of  Congress,  is  authoritative  and  binding  on  all 
other  tribunals. 

8.  Cloud  on  title — sufficiency  of  bill  to  remove.  A  bill  which  shows 
the  establishment  of  a  preemption  right  to  land  by  one  under  whom  the 
complainant  claims,  the  issue  of  a  certificate  of  purchase,  and  finally  a  patent, 
which  was  duly  recorded  in  the  general  land  office,  and  that  afterwards  the 
commissioner  of  the  land  office,  without  authority  or  notice,  and  without 
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the  knowledge  of  the  patentee,  set  aside  and  cancelled  the  certificate  of  pur- 
chase and  patent,  and  issued  a  patent  to  another,  the  original  patentee  being 
in  possession  all  the  time,  is  sufficient,  on  default,  to  authorize  a  decree  set- 
ting aside  the  last  patent  as  a  cloud  upon  the  title  of  the  complainant. 

Writ  of  Error  to  the  Circuit  Court  of  Vermilion  county  ; 
the  Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Mr.  N.  M.  Broadwell,  and  Mr.  C.  M.  Swallow,  for  the 
plaintiff  in  error : 

The  record  fails  to  show  a  sufficient  publication  of  the 
notice  of  the  pendency  of  the  suit.  The  statute  requires  that 
it  "shall  be  published  at  least  once  in  each  week,  for  four 
successive  weeks."     Chancery  Code,  ch.  22,  sec.  12. 

This  mode  of  service  being  in  derogation  of  the  common 
law,  the  statute  must  be  strictly  pursued,  and  no  presump- 
tions indulged.  Lickins  v.  McCormick,  39  Wis.  313  ;  Bradley 
v.  Jamison,  46  la.  68 ;  Fountain  v.  Houston,  58  Ind.  316. 

It  is  not  the  mere  date  of  the  issue,  but  the  time  of  publi- 
cation, that  the  statute  regards.  The  notice  is  required  to 
be  published,  or  made  public,  by  putting  the  paper  into  circu- 
lation. Publication  is  something  more  than  the  mere  print- 
ing of  the  paper.  Hinchman  v.  Barns,  21  Mich.  556 ;  Price 
v.  Butlers,  21  Kan.  124. 

The  bill  is  fatally  deficient  in  showing  any  ground  for  relief 
against  the  cancellation  of  the  Swisher  entry.  The  allega- 
tion is :  "The  commissioner  of  the  general  land  office,  with- 
out authority  or  notice  to  and  without  the  knowledge  of  the 
said  Henry  Swisher,  set  aside  and  cancelled  the  said  pur- 
chase, and  caused  the  said  certificate  of  purchase  and  the 
record  of  said  patent  to  be  cancelled."  The  presumption 
being  in  favor  of  the  regularity  of  the  official  acts  of  a  public 
officer,  a  general  charge  such  as  this,  without  appropriate 
specifications,  can  not  be  regarded. 

The  finding  of  land  officers  upon  the  facts  in  matters  of 
preemption  has  been  held  conclusive  by  the  courts,  upon  the 
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familiar  ground  that  such  officers,  in  their  findings,  were 
acting  in  a  quasi  judicial  capacity.  Robbins  v.  Bunn,  54  111. 
51 ;  Gray  v.  McCance,  14  id.  343 ;  Shipley  v.  Cowan,  1  Otto, 
330 ;  Marquez  v.  Frisbie,  11  id.  473. 

The  bill  is  multifarious.  Three  distinct  and  separate  tracts 
of  land  are  involved  in  the  suit,  and  the  claimants  of  each 
tract  have  and  claim  no  interest  in  either  of  the  other  tracts. 
Different  complainants  can  not  join  when  the  cause  of  action 
is  not  joint.  Yeton  v.  Lennox,  8  Pet.  123 ;  Armstrong  v. 
County,  10  Ohio,  235;   Story's  Eq.  PI.  sec.  279. 

Mr.  E.  S.  Terry,  for  the  defendants  in  error: 

There  can  not  be  any  substantial  difference  between  the 
words  "shall  be  published  at  least  once  a  week  for  four  suc- 
cessive weeks,"  and  "published  for  four  successive  weeks, 
beginning  with  the  issue  dated  December  17,  1875,  and  end- 
ing with  the  issue  dated  on  the  7th  day  of  January,  1876." 

It  is  objected  that  it  does  not  appear,  from  the  finding  of 
the  record,  whether  the  paper  was  a  weekly,  semi-weekly  or 
monthly  paper,  nor  that  it  was  issued  in  the  interval  between 
the  days  mentioned.  The  certificate  of  the  printer  shows  the 
paper  in  which  the  notice  was  printed  to  be  a  weekly  paper. 

It  was  held  in  Underhill  v.  Corwin,  15  111.  556,  that  the 
certificate  of  the  printer  certifying  that  a  notice  "was  inserted 
in  said  paper  commencing  with  August  21,  1852,  and  ending 
October  2,  1852 — six  weeks," — would  be  taken  to  show  that 
publication  had  been  made  for  four  successive  weeks  within 
these  periods. 

This  court  has  also  held,  that  where  a  statute  required  a 
notice  for  three  weeks  successively,  and  the  publication  was 
in  a  weekly  paper,  on  the  16th,  23d  and  30th,  the  publica- 
tion was  sufficient.     Madden  v.  Cooper,  47  111.  359. 

So,  a  notice  published  for  four  successive  weeks,  the  first 
publication  being  on  the  20th  of  March,  so  that  sixty  days 
intervened  between  the  first  insertion  and  the  date  of  the 
judgment,  was  held  good.     Pierce  v.  Culton,  12  111.  364. 
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It  is  complained  that  the  publication  in  this  case  was  made 
for  twenty-one  days  only — just  three  weeks.  The  statute 
requires  only  that  the  notice  should  be  published  once  a  week 
for  four  consecutive  weeks,  and  the  notice  in  this  case  is 
sufficient,  though  four  full  weeks  have  not  elapsed  between 
the  first  and  last  publications.  Andrews  v.  The  People,  84 
111.  28 ;  St.  Joseph  Manufacturing  Co.  v.  Daggett,  id.  556. 

Also,  it  is  objected  that  different  plaintiffs  can  not  unite 
their  claims  where  the  cause  of  action  is  not  joint. 

It  is  a  rule  that  if  the  grounds  of  the  several  actions  joined 
arise  out  of  one  and  the  same  transaction  or  series  of  transac- 
tions, all  tending  to  the  same  end,  and  if  one  connected  story 
can  be  told  of  the  whole,  the  objection  made  can  not  apply. 
Story's  Eq.  PL  sec.  271.  See,  also,  Story's  Eq.  PI.  sees.  533, 
535;  Howard  v.  St.  Clair  Dr.  Co.  51  111.  130;  Mt.  Carbon 
C.  and  R.  R.  Co.  v.  Blanchard,  54  id.  240. 

As  to  effect  of  cancellation  of  patent  or  entry,  see  Bobbins 
v.  Bunn,  54  111.  52;  Baty  v.  Sale,  43  id.  351. 

When  land  is  purchased  and  paid  for,  it  is  no  longer  the 
property  of  the  United  States,  but  of  the  purchaser.  He 
holds  for  it  a  final  certificate,  which  can  not  be  cancelled  by 
the  United  States,  if  there  be  no  fraud  or  mistake.  Carroll 
v.  Stafford,  3  How.  441,  and  recognized  by  this  court  in  Rogers 
v.  Brent,  5  Gilm.  578. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Complainants  claim  to  derive  title  to  the  land  in  contro- 
versy under  an  entry  made  at  the  land  office  located  at  Dan- 
ville, in  this  State,  under  the  preemption  laws  then  in  force. 
The  proof  of  preemption  was  filed,  the  entry  was  made,  and 
the  money  paid  on  the  6th  day  of  October,  1834.  The  cer- 
tificate of  entry  was  issued  to  Henry  Swisher.  Afterwards 
a  patent  was  issued  to  him  for  the  land,  but  was  never  deliv- 
ered.    Swisher  subsequently  sold  and  conveyed  the  land  to 
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different  persons,  from  whom  complainants   claim  to  hold 
title  by  conveyance  or  descent,  either  directly  or  indirectly. 

The  bill  alleges  that  on  the  15th  day  of  July,  1837,  the 
commissioner  of  the  general  land  office,  without  authority  or 
notice  to  and  without  the  knowledge  of  Swisher,  set  aside 
and  cancelled  the  purchase,  and  caused  the  certificate  of 
purchase  and  patent  to  be  set  aside.  The  land  has  been  in 
the  occupancy  of  Swisher,  and  those  claiming  under  him, 
since  before  his  entry  of  the  same.  Plaintiff  in  error  located 
land  warrants  on  this  land,  and  made  an  entry  of  the  same 
on  the  12th  clay  of  January,  1875,  and  procured  from  the 
commissioner  of  the  general  land  office  patents  for  the  land. 
The  bill  was  filed  to  set  aside  and  cancel  the  patents  issued 
to  plaintiff  in  error,  and  to  quiet  defendants  in  error  in  their 
several  titles.  The  bill  was  taken  as  confessed,  and  the  relief 
granted,  and  defendant  prosecutes  error  to  reverse  that  decree. 

Three  questions  arise  on  this  record:  First,  was  the  notice 
of  publication  sufficient  to  sustain  the  decree ;  second,  is  the 
bill  so  far  multifarious  as  to  preclude  the  relief  sought ;  and, 
third,  whether  the  allegations  of  the  bill,  as  confessed  by  the 
default,  warrant  the  decree  rendered. 

On  turning  to  the  record  we  find  the  certificate  of  the  pub- 
lisher conforms  in  every  respect  to  the  requirements  of  the 
statute.  It  states  that  the  paper  was  weekly  in  its  publica- 
tion ;  that  the  notice  was  published  four  weeks  successively, 
beginning  on  the  17th  of  December,  1875,  and  ending  on  the 
7th  of  January,  1876.  The  first  publication  was  on  a  Friday, 
and  so  was  the  last,  and  we  must  presume  the  intermediate 
publications  were  on  the  same  day  of  the  week.  On  turning 
to  a  calendar  it  will  be  found  that  if  each  publication  was  on 
a  Friday,  then  each  was  made  in  a  separate  week,  and  being 
four  publications  there  was  one  in  each  of  four  weeks,  and 
the  statute  is  satisfied. 

It  is,  however,  said,  the  service  by  publication  is  not  accord- 
ing to  the  common  law,  and  should  be  strictly  according  to 
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the  requirements  of  the  statute.  By  various  ancient  statutes 
service  was  had  by  proclamation,  in  different  proceedings. 
Hence,  since  as  early  as  the  time  of  Eichard  II,  such  service 
was  resorted  to  in  a  number  of  different  proceedings.  But 
even  if  strictness  is  required,  this  certificate  fulfills  the  most 
rigid  requirement  of  the  statute.  Nor  is  there  the  slightest 
force  in  the  suggestion  that  it  fails  to  appear  the  papers  were 
not  circulated  and  made  public.  The  certificate  states  the 
notice  was  published  four  weeks.  If  published,  it  unques- 
tionably was  made  public.  It  also  states  the  papers  were 
issued,  and  if  so,  they  must  have  been  put  in  circulation, 
and  the  notice  must  have  become  public.  To  give  so  strict  a 
construction  would  violate  all  canons  of  construction,  and 
tend  to  stifle  justice.  It  would  be  extremely  technical,  sub- 
serve no  beneficial  end,  and  be  virtually  to  repeal  the  statute 
by  defeating  its  obvious  purpose. 

The  objection  that  the  bill  is  multifarious,  can  only  be 
raised  by  demurrer,  according  to  strict  practice.  But  some 
courts  have  held  that  it  may  also  be  raised  by  answer.  The 
practice  is  well  settled  that  multifariousness  can  not  be  urged 
as  a  ground  of  reversal  on  appeal  or  error  to  a  decree  on  a 
bill  taken  pro  confesso.  See  Lackett  v.  White,  10  Gill  & 
Johns.  480;  Abraham  v.  Plestoro,  3  Wend.  538;  Grove  v. 
Fresh,  9  Gill  &  Johns.  280  ;  Thurman  v.  Shelton,  10  Yerg.  383  ; 
Buff  alow  v.  Buff  alow,  2  Ir.  Ch.  113.  We  have  found  no 
case  that  announces  a  different  rule  of  practice,  and  the 
rule  accords  with  reason.  The  objection  that  a  bill  is  multi- 
farious may  be  waived,  and  is  so  considered  unless  taken  in 
apt  time  and  in  an  appropriate  manner,  although  courts,  to 
avoid  embarrassment  in  the  trial  of  a  case,  may,  suo  sponte, 
enforce  the  objection. 

It  is  urged,  with  apparent  earnestness,  that  the  bill  is 
wholly  wanting  in  setting  up  sufficient  ground  for  granting 
relief.  The  bill  sets  out  and  alleges  that  the  various  require- 
ments of  the  preemption  acts  of  Congress  had  been  complied 
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with  by  Swisher  to  entitle  him  to  enter  the  land ;  that  he 
filed  his  proofs  and  paid  the  price  fixed  by  the  government  on 
the  land,  and  received  a  certificate  of  purchase  for  the  land, 
and  that  a  patent  therefor  was  made  out,  signed,  sealed,  and 
recorded  in  the  general  land  office.  This  vested  the  legal 
title  in  Swisher.  The  Supreme  Court  of  the  United  States 
has  held  that  when  a  patent  is  filled  out,  countersigned, 
sealed,  and  recorded  in  the  general  land  office,  the  title  to  the 
land  vests  in  the  person  named  in  the  patent,  without  a 
formal  delivery  of  the  instrument ;  and  as  this  decision 
relates  to  a  construction  of  an  act  of  Congress,  it  is  authori- 
tative and  binding  on  all  other  tribunals.  See  United 
States  ex  rel.  v.  Shenz,  102  U.  S.  379. 

If,  then,  as  held  by  that  court,  the  fee  simple  title  vested  in 
Swisher  when  the  patent  was  recorded,  we  are  aware  of  no 
means  by  which  he  could  be  involuntarily  deprived  of  his 
title,  except  by  a  judicial  proceeding.  That  is  the  only  means 
known  to  the  law.  The  legislative  power  of  the  government 
is  not  competent  to  transfer  title  from  one  person  to  another, 
nor  to  the  government.  That  is  beyond  its  power.  That 
branch  of  government  can  only  declare  what  acts  of  the 
owner  may  authorize  the  courts  to  declare  that  the  title  shall 
be  transferred.  Hence,  it  follows  that  legislative  authority 
is  incompetent,  if  it  would,  to  confer  such  power  upon  a  mere 
ministerial  officer,  and  any  effort  by  such  an  officer  to 
cancel  a  patent  which  transfers  title  to  a  grantee,  and  reinvest 
the  title  in  the  government,  is  absolutely  void,  and  can  affect 
the  rights  of  no  one.  Such  an  officer,  under  the  division  of 
the  powers  of  our  government,  possesses  no  such  authority, 
and  can  be  invested  with  no  such  functions.  The  act,  then, 
of  the  commissioner  of  the  general  land  office,  in  setting 
aside  and  annulling  the  entry  and  patent,  was  void,  and  did 
not  produce  the  slightest  effect  on  the  title  of  Swisher. 

Again,  even  if  the  commissioner  had  the  power,  he  could 
not   exercise   it   until   Swisher  had   actual   or   constructive 
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notice  of  the  proceeding,  or  entered  his  appearance,  and 
the  bill  charges  and  the  default  confesses  there  was  no  such 
notice.  It  is  a  fundamental  principle  that  before  a  person 
can  be  deprived  of  a  right  by  judicial  sentence,  he  must  have 
notice  and  reasonable  opportunity  to  be  heard  in  defence  of 
his  rights.  This  is  so  elementary  that  it  must  be  known  to 
all  persons  in  the  profession,  if  not  to  all  others. 

We  perceive  no  error  in  this  record,  and  the  decree  of  the 
court  below  is  affirmed. 

Decree  affirmed. 


Champaign  County 

v. 
Thomas  A.  Eeed. 

Filed  at  Springfield  September  30,  1881. 

1.  Taxation — exemption  of  lands  of  Illinois  Central  Railroad  Company. 
Lands  selected  by  the  Illinois  Central  Kailroad  Company,  under  the  act  of 
Congress  on  that  subject,  are  liable  to  taxation  when  sold  by  the  company 
and  paid  for,  although  no  conveyance  may  have  been  made. 

2.  Same — application  to  refund.  On  an  application  to  the  county  board 
for  the  refunding  of  taxes  erroneously  collected  or  paid,  on  the  ground  the 
land  was  not  subject  to  taxation,  the  board  may  well  refuse  to  have  the 
same  refunded,  where  they  have  not  reasonable  grounds  to  be  satisfied  that 
the  property  is  not  liable  to  taxation. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  M.  W.  Matthews,  State's  Attorney,  and  Mr.  Francis 
M.  Wright,  for  the  plaintiff  in  error. 

Mr.  J.  W.  Sim,  for  the  defendant  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  a  meeting  of  the  board  of  supervisors  of  Champaign 
county,  in  September,  1878,  Thomas  A.  Keed  applied  to  have 
refunded  to  him  certain  moneys  paid  by  him  at  a  tax  sale  of 
lots  in  the  town  of  Tolono,  111.,  made  in  1868  for  the  taxes 
of  the  year  1867,  together  with  the  taxes  paid  on  said  lots 
since  that  time,  on  the  ground  that  the  lots  were  assessed 
before  they  became  taxable.  The  amount  paid  at  the  tax 
sale  was  $198.74 ;  the  subsequent  taxes  were  $203.35,  making, 
in  the  whole,  $402.09.  The  board  disallowed  the  claim.  On 
appeal  to  the  circuit  court,  judgment  was  rendered  against 
the  county  for  the  whole  amount  of  the  claim.  The  county 
brings  the  case  here  on  error. 

The  application  was  made  under  section  268,  Eev.  Stat. 
1874,  p.  $02,  which  provides:  "If  any  real  property  shall 
be  *  *  *  assessed  before  it  becomes  taxable,  and  the 
taxes  so  erroneously  assessed  shall  have  been  paid,  either  at 
sale  or  otherwise,  *  *  *  the  county  board,  on  applica- 
tion of  the  person  paying  the  same,  or  his  agent,  and  being 
satisfied  of  the  facts  in  the  case,  shall  cause  the  State  and 
county  taxes  to  be  refunded,  pro  rata,  by  the  State  and 
county,  and  the  city  and  incorporated  town  or  village  taxes 
and  special  assessments  by  the  city  or  incorporated  town, 
village,  or  other  proper  authorities  or  persons. "  There  was 
a  stipulation  in  the  case  that  the  claim  as  filed  by  Eeed  was 
correct  as  respects  the  lots  and  amount  paid  at  the  tax  sale 
and  for  subsequent  taxes ;  that  the  lots  are  a  part  of  the  south- 
east quarter  of  section  26,  town.  18  north,  range  8  east, 
which  quarter  section  is  a  part  of  the  lands  selected  by  the 
Illinois  Central  Eailroad  Company  under  the  act  of  the  legis- 
lature of  this  State  chartering  that  railroad  company;  and 
that  on  December  12,  1856,  the  company  and  one  John  C. 
Smith  entered  into  a  written  contract,  which  is  made  part  of 
the  stipulation,  whereby  the  company,  in  consideration  of  the 
20—100  III 
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payments  stipulated  to  be  made,  agreed  to  sell  to  Smith  the 
quarter  section  for  the  sum  of  $25,000,  of  which  $3000  was 
paid  clown,  and  the  residue  was  to  be  paid  in  five  annual 
payments,  the  last  one  on  December  12,  1861,  with  a  provi- 
sion of  forfeiture  on  failure  of  making  punctual  payment. 
It  was  agreed  that  the  question  to  be  tried  was  whether  the 
lots  were  taxable  at  the  time  they  were  assessed  and  sold,  and 
for  the  years  the  subsequent  taxes  were  paid.  The  foregoing 
are  all  the  facts  appearing  in  the  case. 

Section  22  of  the  charter  of  the  Illinois  Central  Eailroad 
Company  provides :  "The  land  selected  under  said  act  of 
Congress,  and  hereby  authorized  to  be  conveyed,  shall  be 
exempt  from  all  taxation  under  the  laws  of  this  State  until 
sold  and  conveyed  by  said  corporation  or  trustees, "  etc.  The 
quarter  section  in  question  is  embraced  within  this  provision. 

In  Illinois  Central  R.  R.  Co.  v.  Goodwin,  94  111.  262,  where 
this  company  had  made  a  contract  of  sale  of  certain  of  its 
lands,  but  the  purchasers  had  failed  to  pay  the  purchase 
money  according  to  the  terms  of  the  contract,  and  the  com- 
pany had  declared  a  forfeiture  of  the  contract,  and  the  com- 
pany had  resumed  possession  of  the  lands,  we  held  that, 
under  the  provision  above,  the  lands  were  not  subject  to  taxa- 
tion. But  we  there  said :  "If  the  purchase  money  had  all 
been  paid,  or  it  had  all  been  due,  and  the  contract  had  not 
been  declared  forfeited,  then,  it  may  be,  a  different  question 
would  have  been  presented." 

If  the  purchase  money  here  had  all  been  paid,  we  are  of 
opinion  the  land  would  be  taxable.  In  such  case  the  whole 
purpose  of  the  exemption  of  the  land  from  taxation  would 
have  been  subserved.  The  whole  beneficial  interest  in  the 
land  would  be  in  the  purchaser.  The  company  would  have 
left  no  substantial  right  in  the  land.  It  would  have  but  the 
naked  legal  title,  which  the  purchaser  could  at  once  compel 
it  to  release.  Though  not  in  fact  conveyed,  the  purchaser 
would  be  entitled  to  have  the  land  conveyed.     The  rule  of 
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equity  would  well  apply,  that  what  ought  to  be  done  should 
be  considered  as  having  been  actually  clone.  To  hold  to  the 
letter  of  the  statute,  that  the  land  must  be  conveyed  before 
it  is  taxable,  would  enable  it,  where  it  has  been  sold  and  paid 
for,  to  be  held  exempt  from  taxation  for  all  time,  by  with- 
holding a  conveyance  of  it.  This  would  be  a  fraud  upon  the 
statute,  and  not  to  be  permitted.  As  respects  liability  to 
taxation,  the  land,  when  sold  and  paid  for,  is  sold  and  con- 
veyed, according  to  the  true  intendment  of  the  statute. 

Has,  then,  the  purchase  money  of  the  land  been  paid,  or, 
rather,  are  we  satisfied  that  it  has  not  been  paid  ?  The  last  pay- 
ment, by  the  written  contract  of  sale,  became  due  December 
12, 1861.  The  first  tax  in  question,  that  for  which  the  lots  were 
sold,  was  for  the  year  1867, — the  sixth  year  after  the  time  of 
the  last  payment.  Had  not  the  purchase  money  been  paid 
by  that  time  ?  Nothing  is  heard  from  the  Illinois  Central 
Kailroad  Company  in  connection  with  the  land  since  the  last 
23ayment  fell  due.  A  large  payment  was  made  down,  $3000, 
showing  that  the  purchaser  would  not  be  likely  to  suffer  the 
land  to  be  forfeited. 

The  contract  was  most  stringent  in  the  strict  requirement 
of  the  payments  to  be  made  at  the  very  times  they  became 
due,  to  save  the  land  from  forfeiture.  A  town,  Tolono,  seems 
to  have  been  laid  out  on  the  land.  All  these  are  indications 
toward  the  purchase  money  having  been  paid. 

In  order  to  grant  this  application  to  refund  taxes,  the 
statute  requires  that  the  county  board  "shall  be  satisfied  of 
the  facts  in  the  case, " — that  is,  that  the  land  was  not  taxable. 
We  hold  that  if  the  purchase  money  for  this  quarter  section 
had  been  paid,  then  the  lots  were  taxable. 
•  Is  there  not  enough  here  to  create  in  the  mind  a  belief 
that  this  purchase  money  was  paid,  or,  at  least,  to  show 
the  probability  of  it  ?  And  might  not  the  county  board,  in  view 
of  all  that  appears  in  the  case,  say  that  they  were  not  satis- 
fied that  this  purchase  money  had  not  been  paid,  and  there- 
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fore  were  not  satisfied  that  the  lots  were  not  taxable,  and  so, 

under  the  statute,  have  well  refused  the  application?     We 

think  they  might,  and  that  their  determination  in  the  matter 

should  not  have  been  reversed. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 


Jacob  A.  Goodell 

v. 

Eoswell  W.  Dewey. 

Filed  at  Springfield  September  30,  1881. 

1.  Chattel  mortgage — mortgagee  may  purchase  at  his  own  sale  by 
consent  of  mortgagor.  A  purchase  by  a  mortgagee  at  his  own  sale  under 
a  chattel  mortgage  will  not  be  set  aside  and  a  redemption  allowed,  where  the 
sale  and  purchase  were  made  with  the  consent  of  the  mortgagor,  and  under 
an  understanding  with  him. 

2.  Sale  under  power  in  mortgage — when  made  to  mortgagee  by 
consent  will  not  be  set  aside.  Where  the  mortgagor  and  his  wife  gave  the 
mortgagee  an  absolute  conveyance  of  the  mortgaged  premises  in  full  satis- 
faction of  the  indebtedness,  and  the  mortgagee,  to  avoid  certain  intervening 
judgment  liens,  made  a  sale  under  a  power  in  his  mortgage  of  the  property  to 
one,  who  immediately  conveyed  back  to  the  mortgagee,  without  paying  any- 
thing on  the  purchase,  and  the  mortgagee  then  surrendered  the  notes  and  the 
mortgagor's  deed,  and  received  possession  of  the  premises,  and  held  them 
without  any  claim  or  objection  by  the  mortgagor  for  over  three  years,  and 
it  appearing  that  the  property  was  worth  but  little  more  than  the  indebted- 
ness, and  no  fraud  or  overreaching  being  shown,  it  was  held,  that  a  bill  to 
set  aside  the  sale  and  allow  a  redemption  was  properly  dismissed. 

Writ  of  Error  to  the  Circuit  Court  of  Fulton  county ;   the 
Hon.  S.  P.  Shope,  Judge,  presiding. 

Mr.  J.  S.  Winter,  for  the  plaintiff  in  error: 
Dewey,  holding  the  relation  of  trustee  to  Goodell  in  both 
the  chattel  mortgage  and  trust  deed,  could  not  be  a  purchaser 


1881.]  Goodell  v.  Dewey.  309 

Brief  for  the  Defendant  in  Error. 

at  his  own  sale.  2  Sedgwick  on  Vendors,  109 ;  1  Story's 
Eq.  Jur.  321,  322;  Michoud  v.  Girod,  4  How.  503;  DevoueY. 
Fanning,  2  Johns.  Ch.  252. 

A  court  of  chancery  will  set  aside  such  sale  on  application 
in  apt  time,  and  order  the  property  reexposed  to  sale  under 
the  direction  of  the  court.  Michoud  v.  Girod,  4  How.  503 ; 
Munn  v.  Burges,  70  111.  604. 

Plaintiff  in  error  acquired  no  better  title  to  the  lands  by 
employing  his  nephew  to  purchase  them  at  a  specific  price 
agreed  upon  before  the  sale,  and  as  trustee  making  a  deed 
for  the  premises  to  his  nephew,  and  immediately  taking  a 
reconveyance  back  to  himself,  than  if  he  had  been  the  bidder 
and  purchaser  .himself  at  his  own  sale.  1  Story's  Eq.  Jur 
218;  Munn  v.  Burges,  70  111.  604;  Bush  v.  Shearman,  80  id 
160 ;  Holt  v.  Russell,  56  id.  559  ;  2  Jones  on  Mort.  sec.  1877 

The  delay  in  bringing  suit  was  not  unreasonable.  Hamil 
ton  v.  Lubukee,  51  111.  416;  Munn  v.  Burges,  70  id.  604; 
Bush  v.  Shearman,  80  id.  160. 

Messrs.  Baeeeee  &  Geant,  for  the  defendant  in  error : 
We  claim  that  after  the  plaintiff  deeded  the  land  to  defend- 
ant in  satisfaction  of  the  debt,  if  the  defendant,  for  the 
purpose  of  avoiding  any  judgment  or  other  liens  upon  the 
land,  sold  it  as  trustee,  and  either  directly  or  indirectly 
became  the  purchaser  at  his  own  sale,  the  plaintiff  has  no 
right,  either  in  law  or  equity,  to  complain.  Having  no  further 
right  or  interest  in  the  land,  he  can  take  no  exception  or 
advantage  of  the  sale  or  any  irregularity  therein. 

But  aside  from  this,  if  the  plaintiff  knew  of  the  fact  that 
the  trustee  was  the  purchaser  at  his  own  sale,  and  did  not 
take  immediate  steps  to  have  the  sale  set  aside,  but  allowed 
the  defendant  to  continue  in  the  use  and  occupancy  of  the 
property,  he  thereby  ratified  the  sale,  by  implication,  and 
relief  was  barred  by  the  confirmation  or  acquiescence  on  the 
part  of  the  beneficiary.     Hill  on  Trustees,    538 ;   Sloan  v. 
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Graham  et  al.  85  111.  26;  Mulvey  v.  Gibbons  et  al.  87  id.  367; 
Munn  et  al.  v.  Burges  et  al.  70  id.  605 ;  Hamilton  v.  Lubukee, 
51  id.  514 ;  Bush  et  al.  v.  Shearman',  80  id.  169. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  29th  of  December,  1871,  Jacob  A.  Goodell,  plain- 
tiff in  error,  being  indebted  to  Boswell  W.  Dewey,  the  defend- 
ant in  error,  in  the  sum  of  $2390,  executed  to  him  three 
notes,  two  for  the  sum  of  $800,  and  one  for  the  sum  of  $790, 
payable,  respectively,  in  one,  two  and  three  years.  For  the 
purpose  of  securing  these  notes,  Goodell  at  the  same  time 
executed  to  Dewey  a  mortgage  on  certain  real  estate,  and  also, 
by  way  of  further  security  for  the  second  note,  gave  him  a 
chattel  mortgage  on  a  steam  saw  mill.  Default  having  been 
made  in  the  payment  of  this  indebtedness,  Dewey,  on  the  8th 
of  January,  1874,  sold  the  saw  mill  at  public  sale,  under  the 
power  in  the  chattel  mortgage,  and  the  same  was  struck  off 
to  himself  at  $300.  Goodell  was  at  the  sale  and  made  no 
objection  to  the  purchase  by  Dewey,  or  the  manner  in  which 
the  sale  was  conducted.  Indeed,  the  weight  of  evidence  shows 
the  sale  and  purchase  by  Dewey  were  in  pursuance  of  an 
understanding  between  him  and  Goodell.  On  the  same  day 
Goodell  and  wife  executed  and  delivered  to  Dewey  a  deed 
absolute  on  its  face,  to  the  mortgaged  premises.  Notwith- 
standing this  conveyance,  Dewey,  on  the  6th  of  February  fol- 
lowing, proceeded  under  the  power  in  the  mortgage  to  sell  at 
public  sale  the  said  mortgaged  premises,  and  the  same  were 
struck  off  and  conveyed  to  one  F.  0.  Dewey  for  the  bal- 
ance then  due  on  the  mortgage,  who,  on  the  same  day, 
without  having  paid  anything  therefor,  and  without  any 
consideration,  reconveyed  the  premises  to  defendant  in 
error.  A  few  days  after  this  sale  Dewey  surrendered  to 
Goodell  his  three  notes  and  his  deed  of  the  8th  of  January, 
above  mentioned,  remarking  at  the  time,  "that  makes  us 
square."     On   the    3d  of  March  following,  Goodell  surren- 


1881.]  Goodell  v.  Dewey.  311 

Opinion  of  the  Court. 

derecl  the  mortgaged  premises  to  Dewey,  and  from  thence  until 
the  filing  of  the  bill  in  this  case,  on  the  29th  of  November, 
1877,  Dewey  has  had  the  exclusive,  quiet  and  peaceable  pos- 
session of  the  premises  in  controversy,  without  his  right  or 
title  thereto  being  in  any  manner  questioned,  and  without 
any  claim  being  preferred  against  him  on  account  of  them. 

So  far  there  is  no  controversy  about  the  facts.  Plaintiff 
in  error,  by  the  present  bill,  seeks  to  redeem  from  the  sale 
under  the  mortgage.  On  a  hearing  upon  the  merits,  in  the 
Fulton  county  circuit  court,  a  decree  was  rendered  dismissing 
the  bill,  and  plaintiff  in  error  brings  the  record  here  for 
review. 

Goodell  admits  the  conveyance  by  himself  and  wife,  to 
Dewey,  of  the  equity  of  redemption  on  the  8th  of  January, 
1874,  as  heretofore  stated,  but  claims  that  the  conveyance 
was  so  made  with  the  understanding  that  Dewey  was  to  pay 
him  $1000  at  the  time  of  the  delivery  of  the  deed,  and  was 
to  also  pay  him  in  addition  thereto  whatever  Dewey  might 
subsequently  sell  the  premises  for  in  excess  of  the  balance 
due  on  the  mortgage  and  this  $1000.  The  only  evidence 
tending  to  establish  such  an  agreement  is  the  testimony  of 
Goodell  himself.  On  the  other  hand,  Dewey  swears  positively 
there  was  no  such  an  agreement  or  understanding  between 
them,  and  he  is  strongly  corroborated  in  his  statement  by 
the  testimony  of  James  Saville,  and  also  by  an  agreement  in 
writing  that  was  entered  into  by  them  at  the  time  of  the 
execution  of  this  deed.     It  is  in  these  words : 

"I,  Jacob  A.  Goodell,  have  this  day  sold  my  farm,  situated 
on  the  N.  E.  32,  and  15  acres  off  of  south  end  of  S.  W.  of  the 
S.E.  29,  township  7  north,  range  two  east,  in  Fulton  county, 
Illinois,  and  agree  to  give  possession  of  the  same  on  the  1st 
day  of  March  next ;  and  I,  Koswell  W.  Dewey,  agree  to  let 
said  Goodell  reserve  three  acres  of  wheat  on  said  place. 
Signed,  K.  W.  Dewey, 

January  8,  1874.  J.  A.  Goodell." 
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If  any  such  an  understanding  had  existed  between  the 
parties  as  that  claimed  by  plaintiff  in  error,  it  is  but  reason- 
able to  suppose  they  would  have  embodied  it  in  this  agree- 
ment, or  it  would  have  been  found  in  the  deed  itself. 

Defendant  in  error  swears  that  about  the  time  the  notes 
were  maturing,  plaintiff  in  error  proposed  to  give  him  the 
mill  and  lands  in  satisfaction  of  the  indebtedness,  when  wit- 
ness told  him  he  was  obliged  to  sell  the  mill  or  he  might 
lose  his  lien,  and  plaintiff  proposed  to  deed  witness  the  land, 
which  he  agreed  to  accept  if  there  were  no  judgments  against 
plaintiff  on  record.  The  deed  was  made  and  delivered  to 
witness,  but  upon  inspecting  the  records  he  found  judgments 
against  plaintiff.  So  far  as  witness  knew,  the  arrangement 
was  made  with  the  advice  and  consent  of  plaintiff.  Whether 
it  was  or  was  not,  witness  supposed  his  only  safety  was  to 
sell  under  the  trust  deed,  consequently  he  advertised  the 
land,  as  required  by  the  deed  of  trust,  and  sold  it  on  Febru- 
ary 6,  1874,  to  Frederick  0.  Dewey,  for  $2800. 

This  statement  of  defendant  in  error  is  entirely  in  harmony 
with  the  conduct  of  the  parties,  and  the  statement  of  Goodell 
is  not.  If,  as  he  claims,  Dewey  was  to  pay  him  $1000  upon 
the  conveyance  of  his  equity  of  redemption,  it  is  hardly  rea- 
sonable to  suppose  he  would  have  permitted  him  to  quietly 
put  the  deed  in  his  pocket  in  the  manner  he  says  he  did,  and 
walk  away  without  making  such  payment  or  giving  some 
satisfactory  reason  for  not  doing  so.  And  it  is  still  more 
unreasonable  to  suppose  that  under  such  circumstances 
Goodell  would  have  quietly  stood  by  for  over  three  years 
without  even  so  much  as  asking  Dewey  for  the  money,  as  he 
in  substance  says  he  did. 

Upon  the  whole  of  the  evidence  we  are  of  opinion  that  it 
was  the  intention  of  the  parties  to  cancel  the  indebtedness 
on  one  side,  and  all  claim  to  the  land  on  the  other.  To 
accomplish  this  the  notes  were  surrendered  by  Dewey  to 
Goodell,  and  an  absolute  conveyance  of  the  land  was  made 
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by  Goodell  to  Dewey.  The  evidence  further  shows  that  the 
mortgaged  property  was  worth  but  little,  if  anything,  more 
than  the  indebtedness,  and  after  such  a  long  acquiescence  in 
the  adjustment  made  by  the  parties  themselves,  and  in  the 
absence  of  any  fraud  or  overreaching  on  the  part  of  defend- 
ant in  error,  we  do  not  think  it  would  be  equitable  to  open 
the  matter  up  again. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Ellis  Davis 

v. 

The  American  and  Foreign  Christian  Union  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Ceoss-bill — whether  germane  to  the  original  bill.  On  bill  against  the 
parties  foreclosing  a  mortgage  and  the  purchaser  at  the  sale,  to  compel  a 
transfer  of  the  certificate  of  purchase  to  the  complainants,  the  heirs  of  the 
mortgagor,  on  the  ground  that  the  payee  of  the  notes  was  insane  when  he 
assigned  the  same,  a  cross-bill  by  the  purchaser  against  the  complainants, 
seeking  to  have  a  deed  made  to  him  on  the  same  certificate,  is  not  improper, 
as  presenting  new  and  distinct  matter  from  that  in  the  original  bill. 

2.  Same — time  in  which  it  may  be  filed.  The  filing  of  a  cross-bill  is  a 
matter  of  right,  and  it  may  be  filed  at  any  time  before  the  hearing,  so  that  it 
does  not  delay  the  hearing  on  the  original  bill.  When  not  filed  in  time,  the 
court  is  under  no  obligation  to  stay  a  hearing  until  the  cross-bill  is  at  issue 
and  ready  for  trial. 

3.  Same — on  change  of  venue.  Where  a  defendant  has  a  right  to  file  a 
cross-bill  in  a  suit  in  equity,  he  may  exercise  it  after  a  change  of  venue 
has  been  had  in  the  original  suit.  The  change  of  venue  will  not  change 
his  rights. 

4.  Chancery  practice— preserving  the  facts  found,  in  decree.  It  is 
sufficient  to  uphold  a  decree  that  the  facts  as  found  by  the  court  from  the 
evidence  are  recited  in  the  decree,  and  such  finding  must  be  taken  as  true 
when  the  evidence  has  not  been  preserved  in  the  record. 

5.  Master's  deed — demand — limitation.  The  demand  of  a  deed  upon 
a  certificate  of  purchase  issued  upon  a  judicial  sale,  in  proper  time,  and  the 
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refusal  of  the  master  or  officer,  wrongfully,  to  make  the  same,  will  defeat  the 
bar  of  the  statute,  which  otherwise  would  make  the  sale  void  in  five  years 
after  tha  expiration  of  the  time  of  redemption. 

6.  Practice — variance  from  summons — when  objection  must  be  taken. 
The  neglect  to  make  the  objection  of  a  variance  between  a  cross-bill  and  the 
summons  issued  thereon,  in  the  court  below,  is  a  waiver  of  the  objection. 
Such  an  objection  can  not  be  made  in  the  appellate  court  for  the  first  time. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  E.  S.  Terry,  for  the  plaintiff  in  error: 

The  object  of  a  cross-bill  is  to  obtain  affirmative  relief.  It 
is  an  adjunct  to  the  original  bill,  and  must  be  confined  to 
the  subject  matter  thereof.  Fleece  v.  Russell,  13  111.  31 ; 
Thompson  v.  Shoemaker,  68  id.  256 ;  Kennedy  v.  Kennedy,  66 
id.  190;  2  Darnell's  Ch.  Pr.  1649;  Story's  Eq.  PI.  sec.  401. 

A  cross-bill  should  be  filed  with  as  little  delay  as  possible. 
The  proper  time  to  do  so  is  at  the  putting  in  of  the  answer. 
Irving  v.  DeKay,  10  Paige,  319 ;  Beauchamp  v.  Putnam,  34. 
111.  378. 

When  no  time  is  fixed  for  executing  and  delivering  a  deed, 
a  demand  is  necessary,  and  such  demand  must  be  averred 
specially.     Baker  v.  Whiteside,  Breese,  175. 

The  land  being  in  a  different  county,  the  cross-bill  con- 
ferred no  jurisdiction,  either  of  the  subject  matter  or  of  the 
person  of  Davis. 

Messrs.  Henry,  Cook  &  Lord,  for  the  defendants  in  error : 
The  plaintiff  in  error,  as  shown  by  the  decree,  was  duly 
served  with  process  and  failed  to  appear,  and  the  court  had 
jurisdiction  of  the  persons  of  the  defendants.  This  is  suffi- 
cient to  confer  jurisdiction,  in  the  absence  of  anything  in 
the  record  to  contradict  it.  Midvey  v.  Gibbons  et  al.  87  111. 
380;  Reddick  et  al.  v.  Pres.  etc.  State  Bank,  27  id.  147; 
Miller  v.  Handy,  40  id.  449. 

It  is  objected  that  the  cross-bill  must  be  germane  to 
the  original  bill.     The  rule,  as  settled  by  this  court,  is,  that 
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"the  cross-bill  must  be  connected  with  the  subject  matter  of 
the  original  suit, "  and  it  is  so  connected  in  this  case.  Jones 
v.  Smith,  14  111.  229 ;  Robins  v.  Swain,  68  id.  201 ;  Hurd  v. 
Case,  32  id.  49. 

It  is  not  essential,  nor  is  it  usual,  that  all  the  facts  which 
go  to  show  that  the  appellant  is  entitled  to  the  relief  sought 
should  appear  in  the  original  bill.  Robins  v.  Swain,  68  111. 
201. 

We  insist  that  the  objection  should  have  been  made  in  the 
court  below,  and  it  can  not  be  made  for  the  first  time  in  this 
court. 

It  is  next  objected  that  plaintiff  in  error  was  sued  in  the 
wrong  county.  The  rule  is  general  that  all  objections  to  the 
writ  or  to  the  jurisdiction  of  the  person  must  be  urged  in  apt 
time,  and  in  the  circuit  court.     Allen  v.  Watt,  69  111.  656. 

The  objection  that  the  cross-bill  was  not  filed  in  apt  time 
is  not  well  taken.  The  right  to  permit  the  cross-bill  to  be 
filed  was  one  within  the  discretion  of  the  court,  and  can  not 
be  assigned  for  error.     See  Beauchamp  v.  Putnam,  34  111.  378. 

The  decree  finds  that  a  deed  was  demanded  from  the 
master  within  the  five  years,  and  this  is  sufficient.  The 
objection  that  a  party  has  another  remedy,  comes  too  late 
after  decree.  It  can  not  be  taken  for  the  first  time  in  this 
court.  Stout  v.  Cook,  41  111.  447 ;  Ohling  v.  Luitjens,  32  id. 
28 ;  Kimball  v.  Walker,  30  id.  503. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

Stephen  Griffith,  in  his  lifetime,  was  seized  of  the  lands 
involved  in  this  litigation,  which  he  sold  and  conveyed  to 
Ellis  Davis  and  Verney  A.  Pierce,  and  they,  in  payment  for 
the  same,  executed  and  delivered  to  Griffith  their  five  promis- 
sory notes  for  the  sum  of  $5600,  and  to  secure  the  payment 
thereof  they  gave  a  mortgage  on  the  premises.  Afterwards, 
Pierce  conveyed  his  interest  in  the  lands  to  Davis.  It  also 
appears  that  Griffith  sold  and  transferred  one  of  the  notes, 
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for  $1000,  to  the  American  and  Foreign  Christian  Union, 
and  another  note  of  $1000  he  assigned  to  the  Church  Exten- 
sion Society,  and  to  the  trustees  of  the  Methodist  Episcopal 
Church  he  transferred  another  of  the  notes,  for  $1700.  It 
further  appears  that  the  assignees  of  the  notes  filed  their 
bill  in  the  circuit  court  of  Vermilion  county  to  foreclose  the 
mortgage ;  that  a  decree  of  foreclosure  was  rendered,  and  the 
premises  sold  on  the  8th  day  of  June,  1872,  in  satisfaction 
of  the  decree,  and  purchased  by  the  complainants  in  the  bill. 
It  also  appears  that  Davis  failed  to  redeem  the  premises 
within  the  time  provided  by  law,  and  that  the  complainants 
in  the  bill  of  foreclosure  were  entitled  to  a  deed.  It  also 
appears  that  Griffith  died  in  the  year  1873.  After  his  death 
his  heirs  and  legal  representatives  brought  this  bill  against 
the  purchasers  of  the  notes  and  mortgage,  who  had  fore- 
closed the  mortgage  and  held  the  certificate  of  purchase,  to 
compel  a  transfer  of  the  certificate  to  them,  on  the  alleged 
ground  that  Griffith  was  insane  at  the  time  he  transferred 
the  notes;  that  the  several  societies  which  purchased  the 
notes  were  bodies  corporate  organized  under  the  laws  of  other 
States,  and  were  incompetent,  under  the  laws  of  this  State, 
to  acquire  and  hold  title  to  lands  here.  The  bill  prayed  that 
the  certificate  of  purchase  be  assigned  to  complainants,  and 
that  the  master  in  chancery  be  required  to  execute  a  deed 
thereon  to  them. 

The  defendants  answered  the  bill,  and  also  filed  a  cross- 
bill, in  which  Ellis  Davis  was  made  a  party  defendant,  and 
required  to  answer  under  oath.  In  the  cross-bill  it  was 
asked,  that  on  a  final  hearing  a  decree  be  entered  dismissing 
the  original  bill,  and  that  the  master  be  directed  to  execute  a 
deed  on  the  certificate  of  purchase.  The  original  bill  seems 
to  have  been  abandoned  by  the  complainants  therein,  and 
Davis,  who  was  made  a  defendant  to  the  cross-bill,  failing  to 
appear,  a  default  was  taken  as  to  him,  and  a  decree  rendered 
as  prayed  for  in  the  cross-bill. 
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It  is  first  urged  that  the  cross-bill  is  not  germane  to  the 
subject  matter  of  the  original  bill,  and  hence  can  not  be 
maintained.  It  is  said  by  Story,  section  401,  that  "a  cross- 
bill should  not  introduce  new  and  distinct  matters  not 
embraced  in  the  original  suit,  for  as  to  such  matters  it  is  an 
original  bill,  and  they  can  not  properly  be  examined  at  the 
hearing  of  the  first  suit. "  The  rule  laid  down  in  the  text  is 
no  doubt  the  correct  one,  but  it  by  no  means  condemns  the 
cross-bill  in  this  case.  Upon  an  examination  of  the  original 
bill,  it  will  be  found  that  the  title  to  the  land  and  the  fore- 
closure proceedings  set  up  in  the  cross-bill  were  involved  in 
the  original  bill.  As  was  said  in  Robins  v.  Swain,  68  111.  198, 
the  matters  alleged  in  the  cross-bill  are  sufficiently  connected 
with  the  matters  alleged  in  the  original  bill  to  authorize  relief 
in  this  way.  In  the  original  bill  the  complainants  therein 
sought  to  obtain  an  assignment  of  the  certificate  of  purchase, 
which  was  issued  on  a  sale  of  the  lands  under  the  foreclosure 
proceedings,  and  a  deed  on  such  certificate,  and  the  cross- 
bill seeks  to  obtain,  and  did  obtain,  a  deed  to  the  lands  under 
the  same  certificate  of  purchase.  It  will  thus  be  seen  that  new 
and  distinct  matter  was  not  introduced  by  the  cross-bill,  but 
the  cross-bill  was  confined  to  the  subject  matter  of  the  orig- 
inal bill. 

It  is  also  urged  that  plaintiff  in  error  was  sued  in  the 
wrong  county, — that  as  he  resided  in  Vermilion  county,  and 
the  lands  were  situated  there,  the  process  issued  in  McLean 
county  could  not  confer  jurisdiction  of  the  person  or  subject 
matter.  The  original  bill  was  filed  in  Vermilion  county,  and 
the  venue  changed  to  McLean.  While  the  cause  was  pending 
in  Vermilion  county  the  defendants  in  the  bill  had  the  right 
to  file  a  cross-bill  and  bring  Davis  into  court  as  a  defendant. 
This  is  not  disputed.  If  that  right  existed  before  the  venue  of 
the  cause  was  changed,  it  likewise  existed  after  the  venue  was 
changed  to  another  county.  The  mere  fact  that  the  venue 
was  changed,  in  no  manner  changed  the  rights  of  the  parties. 
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It  is  next  urged  that  the  decree  is  erroneous  because  of  a 
variance  between  the  cross-bill  and  the  summons  issued 
thereon.  Had  the  plaintiff  in  error  appeared  in  the  circuit 
court  and  interposed  the .  objection  here  made,  the  question 
might  have  been  raised  here ;  but  a  failure  to  appear  and 
make  the  objection  in  the  circuit  court  must  be  regarded 
as  a  waiver  of  it.  At  all  events,  such  an  objection  can  not  be 
raised  for  the  first  time  on  error  in  this  court. 

It  is  next  urged  that  the  cross-bill  was  not  filed  in  apt  time. 
The  filing  of  a  cross-bill  is  a  matter  of  right, — Beauchamp  v. 
Putnam,  34  111.  378, — and  there  was  no  such  delay  in  this 
case  as  would  cut  off  or  bar  that  right.  Where  a  cross-bill 
is  not  filed  in  time,  the  court  is  under  no  obligation  to  stay 
a  hearing  on  the  original  bill  until .  the  cross-bill  may  be  at 
issue  and  ready  for  trial ;  but  here  the  original  hearing  was 
in  no  manner  delayed  by  the  filing  of  the  cross-bill,  and 
although  some  years  had  elapsed  after  the  filing  of  the  origi- 
nal bill  before  a  cross-bill  was  filed,  yet  we  are  of  opinion 
that  the  cross-bill  was  interposed  in  proper  time. 

Some  other  objections  of  a  technical  character  have  been 
urged  to  reverse  the  decree,  but  we  do  not  think  they  are 
well  taken. 

The  testimony  upon  which  the  decree  is  based  is  not  incor- 
porated in  the  record,  but  the  facts  recited  in  the  decree  as 
found  by  the  court,  which  must  be  taken  as  true,  where  the 
evidence  has  not  been  preserved,  are  ample  to  rest  the  decree 
upon.  The  plaintiff  in  error  does  not  pretend  that  he  paid 
the  notes  and  mortgage  which  were  given  for  the  purchase 
price  of  the  premises,  or  that  he  redeemed  or  attempted  to 
redeem  from  the  sale  under  the  foreclosure.  His  ground  of 
reversal  is  based  entirely  upon  technicalities  which  are  without 
merit.  It  is  true  that  section  30,  chapter  77,  page  625,  pro- 
vides that  a  certificate  of  purchase  shall  be  void  where  a  deed 
has  not  been  made  under  it  within  five  years  from  the  expira- 
tion of  the  time  of  redemption,  but  from  the  allegations  of 
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the  cross-bill,  which  are  found  to  be  true  by  the  recital  of 
facts  found  in  the  decree,  it  sufficiently  appears  that  a  deed 
was  demanded  from  the  master  in  chancery  within  five  years, 
and  wrongfully  withheld.  This  was  sufficient  to  defeat  the 
bar  of  the  statute. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Caerie  Kingman 

v. 

James  G.  Higgins  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  "Witness — of  party  suing  as  heir.  Parties  suing  to  have  a  cloud 
upon  their  homestead  removed,  which  they  claim  as  heirs  of  their  deceased 
father,  are  competent  witnesses  to  testify  in  their  own  behalf  as  to  circum- 
stances and  facts  which  occurred  after  the  death  of  the  father  of  the  defend- 
ants, who  also  claim  as  heirs. 

2.  Chanceky — only  proper  evidence  considered.  On  the  hearing  of  a 
bill  in  equity  the  court  will  consider  only  such  evidence  as  is  competent. 

3.  Homestead — can  be  released  only  in  the  statutory  mode.  The 
homestead  right  can  be  released  or  waived  only  by  a  writing  to  that  effect  by 
the  householder,  acknowledged  as  required  by  the  statute,  or  by  the  surren- 
der or  abandonment  of  possession  to  a  purchaser  under  a  conveyance.  It 
can  not  be  waived  by  any  parol  declaration  not  carried  into  effect. 

4.  Same — sufficiency  of  proof  of  On  the  claim  of  a  homestead  by  the 
minor  children  of  a  deceased  person,  the  proof  showed  that  the  deceased  occu- 
pied the  premises  up  to  the  time  of  his  death  by  residence  thereon,  that  he 
was  married,  had  children,  and  that  he  lived  with  them  on  the  premises  as  the 
head  of  the  family,  and  that  the  land  was  not  of  the  value  of  $1000:  Held, 
that  the  proof  was  clearly  sufficient,  and  brought  the  case  within  every  require- 
ment of  the  statute. 

5.  Same — of  minor  heirs — %ow  extinguished.  Where  a  homestead  estate 
devolves  upon  the  minor  children  of  a  deceased  owner,  it  can  be  extinguished 
only  by  an  order  of  court  directing  a  release  thereof. 

6.  Same — widow  can  not  release  after  her  abandonment.  After  a  widow 
has  permanently  abandoned  the  homestead  of  her  deceased  husband,  and  the 
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children  of  her  husband  by  a  former  wife,  taking  her  own  infant  child  with 
her,  she  will  have  no  interest  in  the  estate  of  homestead  to  release,  and  any 
attempt  on  her  part  to  do  so  will  be  void  as  to  the  minor  step -children 
remaining  upon  the  premises,  and  they  will  succeed  to  such  estate. 

7.  Same — right  of  widow  to  abandon  or  release  children's  right.  The 
widow  of  a  deceased  householder  being  the  natural  guardian  of  her  own 
infant  child,  may  bind  it  by  her  abandonment  or  release  of  the  homestead, 
but  being  under  no  obligation  to  support  the  minor  children  of  her  husband 
by  a  previous  wife,  and  having  no  power  or  control  over  them,  she  has  no 
power  whatever  to  release  or  transfer  their  rights  in  the  homestead. 

8.  Practice — evidence  taken,  good  against  a  new  party.  There  is  no 
error  in  admitting  evidence  already  taken  to  be  read  in  evidence  on  the  hear- 
ing against  one  made  a  party  after  the  same  was  taken.  In  such  case,  if  the 
new  party  is  denied  the  privilege  of  cross-examining  the  witness  whose  testi- 
mony had  been  taken,  on  a  proper  application,  there  would  be  error. 

Appeal  from  the  Circuit  Court  of  Cumberland  county;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  John  G.  Higgins  in  his 
lifetime,  against  Carrie  Kingman,  to  set  aside  a  sale  of  his 
homestead  under  execution,  in  which  Carrie  Kingman  claims 
title. 

The  evidence  in  this  case  shows,  that  in  1875  a  judgment 
was  rendered  against  John  G.  Higgins,  father  of  appellees,  in 
favor  of  the  Johnson  estate,  and  that  the  indebtedness  was 
for  goods  and  merchandise,  and  not  for  anything  preferred 
by  the  statute  as  a  lien  upon  the  homestead  rights  of  the 
said  John  G.  Higgins,  or  his  widow  or  heirs.  The  evidence 
further  shows,  that  John  G.  Higgins  owned  and  lived  upon, 
as  a  homestead,  with  his  family,  the  lands  in  question,  long 
prior  to  that  time  (1875),  commencing  about  the  year  1870, 
and  so  continued  until  his  death,  and  that  he  died  leaving 
Jennie  Higgins,  his  second  wife,  and  step-mother  of  the 
appellees,  and  Lou  L.  Higgins,  a  child  of  Jennie  Higgins, 
and  half  sister  of  the  appellees,  all  residing  on  the  land  as  a 
homestead. 

It  further  appeared,  that  from  the  date  of  the  judgment  up 
to  the  filing  of  the  bill,  and  since,  the  premises  were  not  worth 
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more  than  $1000,  and  that  shortly  after  the  death  of  John 
G.  Higgins,  his  widow  took  Lou  L.  Higgins,  her  infant 
daughter,  and  permanently  removed  to  her  father's  in  a 
foreign  county,  abandoning  the  land  and  her  step-children, 
the  appellees.  After  the  death  of  John  G.  Higgins,  his 
children,  William  W.  Higgins,  Mary  L.  Higgins,  John  T. 
Higgins  and  Kobert  G.  Higgins,  by  a  former  wife,  became 
parties  to  the  bill  as  complainants.  Afterwards,  Jennie 
Higgins,  the  widow,  and  Lou  L.  Higgins,  her  infant  child, 
were  made  defendants.  Shortly  before  the  hearing,  Jennie 
Higgins,  the  widow,  conveyed  all  her  interest  in  the  premises 
to  Carrie  Kingman,  releasing  any  claim  she  had  to  the  home- 
stead. It  also  appeared  that  Carrie  Kingman  derived  her 
title  or  claim  under  the  sale  under  the  judgment  through  her 
deceased  father,  Dudley  K.  Johnson,  she  being  his  only  heir. 

Messrs.  Decius  &  Everhaet,  for  the  appellant : 

It  is  claimed  that  the  estate  of  homestead  at  the  death  of 
the  husband  passes  to  the  widow,  and  during  her  lifetime, 
under  the  statute  of  1873,  she  had  a  right  to  dispose  of  it  as 
she  saw  fit,  no  difference  what  the  hardship  imposed  upon 
the  minors.  Whatever  estops  her  from  claiming  a  home- 
stead, estops  the  minor  children.  Buck  v.  Conlogue,  49  111. 
391 ;  Shepard  v.  Breiver  et  al.  65  id.  385 ;  Clubb  et  al.  v. 
Wise,  64  id.  160;  Wright  et  al.  v.  Dunning,  46  id.  271; 
McCormick  et  al.  v.  Kimmel,  4  Bradw.  121. 

The  entire  evidence  taken  and  reported  by  the  master  is 
not  admissible,  because  it  was  taken  before  Lou  L.  Higgins, 
a  minor,  was  a  party  to  the  suit,  before  a  guardian  ad  litem 
was  appointed  for  her,  and  without  notice  to  her  or  her 
guardian  ad  litem  of  the  time  or  place  of  taking  the  same, 
which  alone  renders  the  evidence  inadmissible,  and  to  admit 
it  was  error.     Turner  et  al.  v.  Jenkins,  79  111.  228. 

The  evidence  was  not  sufficient  to  show  a  homestead.  It 
failed  to  show  the  premises  were  occupied  as  such  at  the 
21—100  III. 
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date  of   the  judgment,  or  that  the   judgment   was   not   for 
improvements  made  on  the  land. 

The  decree  was  erroneous  in  finding  a  homestead  only  in 
favor  of  the  complainants.  It  should  also  have  found  it  in 
favor  of  their  half  sister,  who  was  made  a  defendant. 

The  first  and  second  errors  assigned  are  in  relation  to  the 
admission  of  evidence  taken  and  reported  by  the  master. 

The  appellants  are  both  defending  in  this  case,  by  reason 
of  being  heirs  of  deceased  persons, — Carrie  Kingman  as  heir, 
of  Dudley  K.  Johnson,  deceased,  through  whom,  as  his  only 
heir  at  law,  she  became  vested  with  the  title  to  the  lands  in 
controversy,  and  from  the  very  nature  of  the  case  the  original 
consideration  is  involved,  for  if  given  to  secure  the  purchase 
money,  or  for  improvements,  etc.,  it  would  defeat  a  home- 
stead right,  and  certainly  appellees  are  not  competent  wit- 
nesses against  her  in  their  own  behalf. 

Mr.  N.  L.  Scranton,  for  the  appellees : 

Lou  L.  Higgins,  through  the  abandonment  of  the  premises 
and  her  conveyance  and  release  of  the  same  afterwards  to 
Carrie  Kingman,  by  her  mother,  was  not  entitled  to  any 
standing  in  court,  and  this  obviates  the  objection  that  evi- 
dence was  used  against  her  which  was  taken  without  notice 
to  her. 

The  judgment,  levy,  sale  and  sheriff's  deed  are  all  since 
the  death  of  Dudley  K.  Johnson,  and  therefore  appellees  were 
competent  witnesses  to  these  facts,  as  well  as  others  trans- 
piring after  his  death. 

We  admit  that  the  father,  as  the  head  of  the  family,  has 
the  power  to  abandon  the  homestead  for  himself  and  family, 
and  that  the  mother,  when  the  head  of  a  family,  can  also 
abandon  the  homestead  and  make  such  abandonment  bind- 
ing upon  her  children  of  the  family,  as  decided  by  the  author- 
ities cited  by  counsel.  We,  however,  assert  the  •  law  to  be, 
that  as  no  laches  of  the  father  will  conclude  the  rights  of 
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homestead,  so  no  laches  of  the  mother  will  bar  the  rights  of 
the  children.     Hubbell  et  al.  v.  Canady,  58  111.  428. 

A  release  by  her  of  her  interest  in  the  estate  does  not  con- 
clude even  her  children.     Miller  v.  Markle,  27  111.  405. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  objected  that  the  heirs  of  John  G.  Higgins,  deceased, 
were  not  competent  witnesses,  and  their  evidence  was 
improperly  heard  on  the  trial  below.  We  are  unable  to 
appreciate  the  objection  urged.  It  is  true,  they  sue  to  have 
a  cloud  upon  their  homestead  title  removed,  and  they  are 
heirs,  and  claim  the  homestead  as  heirs  of  their  father ;  but 
all  of  the  material  portion  of  the  evidence  of  those  who  testify 
relates  to  circumstances  and  facts  which  occurred  after 
the  death  of  their  father.  It  is  true,  they  state  that  their 
father  occupied  the  premises  as  a  homestead  before  and  at 
the  time  of  his  death ;  but  if  this  evidence  were  rejected, 
there  is  an  abundance  of  other  evidence  to  prove  that  fact 
beyond  all  cavil,  and  on  a  hearing  on  a  bill  in  equity  the 
court  only  considers  such  evidence  as  is  competent.  As  to 
what  they  said  in  reference  to  the  conversation  between  their 
father  and  the  sheriff,  that  was  wholly  immaterial,  as  the 
homestead  estate  could  not  be  released  in  that  manner.  The 
fourth  section  of  the  Exemption  act  provides  that  there  shall 
be  no  release  or  waiver  unless  it  be  in  writing,  subscribed  by 
the  householder,  etc.,  and  acknowledged,  or  possession  shall 
be  abandoned  or  surrendered  to  a  purchaser  under  a  convey- 
ance. There  is  not,  nor  can  there  be,  the  slightest  pretence 
that  Higgins,  in  his  lifetime,  did  any  of  these  acts,  and  with- 
out one  of  them  there  was  no  waiver  of  the  homestead.  This 
provision  is  so  plain  that  it  must  have  been  overlooked,  or 
such  a  defence  would  not  have  been  urged  in  the  court  below. 

It  is  next  urged  that  the  evidence  fails  to  establish  a  home- 
stead estate  in  Higgins  in  his  lifetime,  and  consequently  his 
children  can  claim  none.     The  evidence  abundantly  shows 
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that  he  occupied  the  premises ;  that  he  was  married,  had 
children,  and  that  he  lived  with  them  on  the  premises  as  the 
head  of  the  family,  and  the  land  was  not  of  the  value  of 
$1000.  He  died  whilst  living  on  the  place,  and  had  never 
abandoned  it.  It  is  difficult  to  perceive  that  a  clearer  case 
could  be  made.  The  proof  seems  to  bring  the  case  strictly 
within  every  requirement  of  the  statute.  A  homestead  estate 
is  clearly  made  out  in  him. 

The  first  section  of  the  Exemption  act  creates  the  estate  of 
homestead,  and  provides  for  its  exemption  from  forced  sale. 
The  second  section  provides  that  the  exemption  shall  con- 
tinue after  the  death  of  the  householder,  for  the  benefit  of 
the  husband  or  wife  surviving,  so  long  as  he  or  she  continues 
to  occupy  such  homestead,  and  of  the  children  until  the 
youngest  child  becomes  twenty-one  years  of  age ;  and  in  case 
the  husband  or  wife  shall  desert  his  or  her  family,  the  exemp- 
tion shall  continue  in  favor  of  the  one  occupying  the  premises 
as  a  resident.  Thus,  it  is  seen  that  the  father  or  mother 
might  occupy  the  premises  exempt  from  levy  and  sale,  and  in 
case  of  their  death  or  desertion  it  is  continued  to  the  children 
until  the  youngest  shall  attain  the  age  of  twenty-one  years. 

The  fourth  section  provides  the  manner  of  extinguishing 
the  estate  of  homestead.  It  enacts  that  the  waiver  shall,  to 
be  operative,  be  in  writing,  subscribed  by  the  householder 
and  his  or  her  wife  or  husband,  if  he  or  she  have  one,  and 
acknowledged,  etc.,  or  possession  abandoned  or  given  pur- 
suant to  the  conveyance,  "or  if  the  exemption  is  continued  to 
the  children, "  no  waiver  or  release  shall  be  valid  "without 
the  order  of  the  court*  directing  a  release  thereof."  Here 
the  exemption  was  continued  to  the  appellees  as  the  children 
of  deceased.  The  only  means,  therefore,  by  which  their  right 
can  be  extinguished  is  by  order  of  court,  and  no  such  order 
has  been  made. 

Although  it  was  held  in  White  v.  Plummer,  96  111.  394, 
that  a  widow  holding  the  entire  estate  of  homestead  which 
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had  been  set  off  to  her,  might  release  and  transfer  the 
estate  to  a  third  person,  still  she  must  be  invested  with  and 
hold  the  estate  when  she  makes  the  release.  If  she  has 
previously  lost  the  estate,  by  abandonment  or  otherwise, 
she  has  nothing  to  release.  In  this  case  the  widow,  soon 
after  the  death  of  her  husband,  abandoned  the  home- 
stead, and  went  to  her  father's,  in  a  foreign  county,  taking 
her  own  child  with  her,  and  she  intended  to  abandon 
the  homestead  permanently,  and  has  never  returned  to  live 
upon  the  premises.  The  husband  died  in  January,  1878. 
When  the  widow  removed  to  her  father's  she  left  appellees 
in  possession,  and  they  have  so  remained  ever  since.  The 
widow  afterwards,  on  the  2d  day  of  February,  1881,  to 
release  the  homestead  to  Carrie  Kingman,  the  purchaser 
under  execution,  quitclaimed  the  premises  to  her. 

The  question  is  then  presented  whether  the  widow  had  any 
interest  in  the  estate  of  homestead  to  release.  She  had  left, 
and  continued  absent  for  nearly  two  years,  with  the  intention 
of  permanently  abandoning  the  homestead.  This  was,  within 
the  provisions  of  the  second  section  of  the  act,  an  abandon- 
ment of  the  family,  and  by  so  doing,  under  the  same  section, 
the  homestead  estate  devolved  on  and  vested  in  the  children 
of  the  deceased  husband,  who  remained  in  possession.  The 
right  having  vested  in  them,  she  having  in  law  no  power  or 
control  over  the  step-children,  she  did  not  have  the  slightest 
pretence  of  power  to  release  or  transfer  their  right  therein. 
After  it  vested  in  the  children  their  release  could  be  had  only 
by  an  order  of  a  court  of  competent  jurisdiction,  as  provided 
in  the  fourth  section,  and  there  is  no  pretence  that  there 
was  any  such  order  ever  made  requiring  them  to  release  their 

I  estate  of  homestead.  Being  the  natural  guardian  of  her  own 
child  she  had  its  custody  and  control,  and  had  the  right  to 
remove  it  permanently  from  the  homestead,  and  thereby 
abandon  all  of  its  claim  to  the  estate  of  homestead.     She 
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family  may  remove  his  family  from  and  abandon  the  home- 
stead. 

It  is  urged  that  the  court  below  erred  in  permitting  the 
evidence  taken  in  the  case  before  Lou  Higgins  was  made  a 
party  defendant  to  be  read  in  evidence  on  the  hearing.  Had 
her  guardian  ad  litem  or  solicitor  desired,  the  witnesses  could 
have  been  cross-examined ;  but  no  application  or  effort  was 
made  for  the  purpose.  Had  such  a  cross-examination  been 
applied  for  and  refused  by  the  court,  or  had  the  cross-examina- 
tion been  made  on  notice  to  the  other  parties,  and  the  court 
had  excluded  the  evidence,  there  would  have  been  error ;  but 
neither  was  done.  In  the  case  of  Burner  v.  Battell,  83  111. 
317,  the  bill  was  taken  as  confessed,  and  proof  was  made 
before  the  master,  and  subsequently  defendant  was  permitted 
to  answer,  and  the  evidence  so  taken  was  permitted  to  be 
read  on  the  hearing,  and  it  was  held  not  to  be  error. 

It  is  claimed  that  if  complainants  are  entitled  to  the 
benefits  of  the  Homestead  act,  the  infant  child,  Lou  Higgins, 
is  also  entitled  to  such  an  interest  therein.  In  the  cases  of 
Wright  v.  Dunning,  46  111.  271,  Buck  v.  Conlogue,  49  id.  391, 
Clubb  v.  Wise,  64  id.  157,  Shepard  v.  Brewer,  65  id.  385, 
and  Brown  v.  Coon,  36  id.  243,  it  was  held  that  the  home- 
stead may  be  abandoned,  and  although  the  statute  has  pre- 
served the  right  to  the  wife  ajid  children  at  the  death  of  the 
husband,  still,  the  children  living  under  the  control  of  the 
widow,  when  she  abandons  the  property  and  takes  the 
children  with  her,  their  right  is  gone.  Hence  in  this  case, 
the  mother  having  the  right  to  control  her  child,  when  she 
permanently  removed  to  another  county,  taking  the  child 
with  her,  she  and  the  child  lost  all  homestead  rights  in  the 
premises,  and  the  court  did  not  err  in  refusing  to  decree  that 
this  child  had  homestead  rights. 

The  rights  of  complainants  depend  on  a  different  principle. 
The  law  does  not  impose  on  the  step-mother  the  duty  of  sup- 
porting them,  nor  does  it  give  her  a  right  to  their  custody. 
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In  this  case  she  abandoned  both  the  premises  and  her  hus- 
band's children,  hence  her  acts  did  not,  nor  could  they, 
affect  their  rights  of  homestead.  The  statute  conferred  the 
right  upon  them  all  alike,  and  it  provides  that  the  exemption 
shall  continue  in  favor  of  the  surviving  husband  or  wife  so 
long  as  he  or  she  shall  occupy  the  homestead,  and  of  the 
children  until  the  youngest  child  becomes  twenty-one  years 
of  age.  Here  the  step-children  took,  as  against  creditors,  the 
same  rights  as  did  the  widow,  and  her  abandonment  of  the 
homestead  did  not  affect  their  rights  any  more  than  had  one 
of  the  complainants  become  of  age  or  abandoned  the  home- 
stead. The  right  is  vested  in  the  widow  and  children  alike, 
each  taking  the  same  right,  but  that  of  the  children  being 
liable  to  the  control  of  the  parent  having  custody  and  control 
of  them.  Had  the  widow  in  this  case  died  at  the  time  she 
abandoned  the  homestead  and  her  step-children,  no  one,  we 
apprehend,  would  have  doubted  the  right  of  the  children  to 
occupy  the  homestead  as  against  creditors,  and  her  abandon- 
ment of  them  and  the  homestead  had  precisely  the  same 
effect. 

There  was,  therefore,  no  error  in  decreeing  the  sale  void 
and  setting  it  aside,  and  confirming  complainants  in  their 
right  of  homestead,  especially  as  they  continuously  occupied 
the  homestead  from  their  father's  death. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 
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"  George  N.  Black 

v. 

Helen  Womer. 

Filed  at  Springfield  September  30,  1881. 

1.  Peacttce — amending  declaration  as  to  one  defendant  after  demurrer 
sustained,  equivalent  to  dismissal  as  to  others.  Where  the  plaintiff,  after  a 
demurrer  is  sustained  to  his  declaration  against  all  the  defendants,  under 
leave  to  amend  files  a  declaration  against  only  one  of  the  original  defendants, 
this  is  equivalent  to  a  dismissal  of  the  suit  as  to  the  omitted  defendants, 
which  is  allowable  under  the  statute. 

2.  Stockholdees — in  insurance  companies — sufficiency  of  proof  for  a 
recovery.  In  a  suit  by  a  party  against  a  stockholder  in  an  insurance  com- 
pany to  enforce  his  individual  liability  i or  a  loss  by  the  plaintiff,  it  was 
admitted  by  stipulation  that  the  plaintiff  had  recovered  a  judgment  against 
the  insurance  company  on  its  alleged  liability  upon  a  policy  of  insurance,  as 
described  in  the  declaration,  issued  by  the  company  to  the  plaintiff  as  owner 
of  the  goods,  against  loss  by  fire,  and  that  afterwards  the  same  were  destroyed 
by  fire,  the  plaintiff  then  still  owning  the  same:  Held,  that  the  admission  was 
sufficient  proof  of  the  execution  of  the  policy  and  of  the  loss. 

3.  Same — when  proof  of  notice  of  loss  not  necessary.  In  a  suit  against 
a  stockholder  of  an  insurance  company  to  enforce  his  individual  liability  for 
a  loss  under  a  policy  of  insurance,  the  admission  of  the  loss  by  fire  of  the 
property  insured  renders  proof  that  notice  of  that  fact  was  given  to  the  com- 
pany wholly  unnecessary,  especially  when  judgment  has  been  recovered 
against  the  company  for  the  same  loss. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  San- 
gamon county;  the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  in  the  circuit  court, 
by  Helen  Womer  against  George  N.  Black,  wherein  it  was 
sought  to  hold  the  defendant  liable,  as  a  corporator  and 
stockholder  in  the  Lamar  Insurance  Company,  under  a  policy 
of  insurance  issued  to  the  plaintiff  by  the  said  company. 
Upon  a  trial  in  the  circuit  court  the  plaintiff  recovered.  On 
appeal  by  the  defendant  to  the  Appellate  Court  for  the  Third 
District  the  judgment  of  the  circuit  court  was  affirmed.  The 
defendant  thereupon  appealed  to  this  court. 
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Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellant : 

The  rendition  of  judgment  against  one  of  several  joint 
defendants  in  an  action  ex  contractu  is  erroneous. 

The  judgment  against  the  corporation  on  the  policy  is  not 
evidence  against  the  stockholder  in  a  suit  to  make  him  liable, 
personally,  for  its  payment.     Chesnut  v.  Pennell,  92  111.  55. 

Unless  the  judgment  against  the  company  shall  be  held  as 
sufficient  evidence,  there  can  be  no  pretense  of  proof  neces- 
sary for  a  recovery.  There  is  no  proof  of  notice,  or  of  loss, 
rendered  to  the  company, — no  proof  of  the  value  of  the 
property  at  the  time  of  the  loss,  nor  of  the  existence  of  the 
policy.  The  admission  is  only  as  to  the  allegations  of  the 
declaration  in  the  suit  against  the  company. 

Messrs.  McClernand  &  Keyes,  for  the  appellee : 

The  amendment  of  the  declaration  after  the  judgment  sus- 
taining a  demurrer  to  it,  by  striking  or  leaving  out  the  names 
of  the  other  defendants,  is  to  be  considered  a  dismissal  of 
the  suit  as  to  them. 

The  judgment  against  the  company  in  favor  of  appellee, 
it  being  bankrupt,  is  evidence  establishing  prima  facie,  if  not 
conclusively,  the  liability  of  appellant  in  this  action  to  make 
good  the  judgment  to  the  extent  of  the  stock  held  by  him  in 
the  company.  Slee  v.  Bloom,  20  Johns.  684 ;  Moss  v.  Oak- 
ley, 2  Hill,  267;  Belmont  v.  Coleman,  21  N.  Y.  101 ;  Moss  v. 
McCulloch,  7  Barb.  296;  Conklin  v.  Furman,  57  id.  484; 
Thayer  v.  Lithographic  Co.  108  Mass.  528  ;  Grund  v.  Tucker, 
5  Kan.  78 ;  Wilson  v.  Whitehouse,  49  Me.  527 ;  Peake's  Ev. 
68 ;  1  Phillips  on  Ev.  27. 

In  the  broader  view,  stockholders  of  a  corporation  stand 
towards  its  creditors  as  partners  conducting  its  business. 
Mokelumne  Co.  v.  Woodbury,  14  Cal.  265  ;  Davidson  v.  Rankin, 
34  id.  503 ;  Harger  v.  McCullough,  2  Denio,  119 ;  Marcy  v. 
Clark,  17  Mass.  330 ;  Southmayed  v.  Russ,  3  Conn.  56 ;  Sim- 
onson  v.  Spenser,  15  Wend.  548 ;  Todhunter  v.  Walters,  20 
Ind.  105. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  comes  to  this  court  on  the  appeal  of  defendant 
from  the  Appellate  Court  for  the  Third  District,  the  judges  of 
that  court  having  certified  the  cause  involves  questions  of 
law  of  such  importance,  both  on  account  of  principal  and 
collateral  interests,  as  that  it  should  be  passed  upon  by  the 
Supreme  Court.  It  is  an  action  of  debt,  and  was  originally 
brought  against  George  N.  Black,  Erastus  N.  Bates,  Henry 
H.  Glidden  and  Kufus  S.  Lord.  Service  of  process  was  had 
on  all  the  defendants,  and  to  the  declaration  filed  against 
them,  all  of  the  defendants,  except  Glidden,  filed  a  demurrer, 
which  was,  by  the  court,  sustained.  Leave  was  given  to 
plaintiff  to  amend  her  declaration,  which  was  done  by  filing 
an  amended  declaration  against  George  N.  Black,  alone. 
That  was  equivalent  to  a  dismissal  of  the  suit  as  to  all  other 
defendants,  which,  under  the  provisions  of  our  Practice  act,  is 
allowable.  Defendant  Black  pleaded  to  the  amended  decla- 
ration, and  thereafter  the  suit  progressed  against  him  alone, 
and  the  case  was  treated  as  at  an  end  as  to  all  other  defend- 
ants after  the  sus  taining  of  the  demurrer  to  the  declaration. 

Elaborate  arguments  have  been  made  as  to  the  legal  lia- 
bility of  defendant  under  the  general  law  applicable  to  insur- 
ance companies,  notwithstanding  the  provisions  of  the  special 
charter  of  the  company  in  which  defendant  was  a  share- 
holder. Every  question  made  in  this  case  was  made  in,  and 
fully  discussed  in,  Henclryx  v.  Spruance,  and  Gulliver  v.  Roelle, 
ante,  p.  141, — cases  decided  by  this  court  since  this  cause  was 
submitted  in  the  Appellate  Court,  and  determined  adversely 
to  the  positions  assumed  by  counsel  for  defendant.  It  would 
answer  no  useful  purpose  to  renew  that  discussion,  and 
reference  may  be  made  to  the  cases  cited  for  an  expression  of 
the  views  of  this  court  on  the  questions  raised  in  the  case 
at  bar. 

The  case  of  Chesnut  v.  Pennell,  92  111.  55,  is  most  confi- 
dently cited  as   conclusive   as   to   the   insufficiency  of    the 
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proof  as  to  the  damages  alleged  to  have  been  sustained.  In 
this  case,  as  in  the  one  cited,  plaintiff's  right  to  recover  is 
based  upon  a  loss  by  fire,  against  which  she  was  insured  by 
a  policy  in  the  Lamar  Insurance  Company,  in  which  defend- 
ant was  a  corporator  and  stockholder.  The  decision  in  that 
case  was  placed  on  the  ground  there  was  no  proof  of  the 
execution  of  such  a  policy,  and  no  proof  of  loss  by  fire.  All 
the  evidence  introduced  in  that  case  touching  these  essential 
facts  was  a  decree  of  the  Superior  Court  of  Cook  county,  in 
which  it  was  recited  the  company  issued  to  plaintiff  its  policy 
in  a  stated  sum,  good  for  a  definite  period,  and  that  the 
buildings  insured  were  within  that  period  destroyed  by  fire  ; 
but  to  that  decree  defendant  was  not  a  party,  either  actually 
or  constructively,  and  so  it  was  held  he  was  not  bound  by  the 
recitals  contained  in  it.  But  the  evidence  found  to  be  want- 
ing in  that  case  is  supplied  in  the  present  case  by  the  stipu- 
lation of  the  parties.  Here,  it  is  admitted  plaintiff  recovered 
a  judgment,  in  the  sum  of  $1500,  against  the  insurance 
company,  on  the  alleged  liability  of  the  company  upon  a 
policy  of  insurance  of  the  date  and  number  in  the  declara- 
tion mentioned,  issued  by  the  company  to  plaintiff,  as  owner 
of  the  articles  of  property  described  in  the  declaration,  for  a 
valuable  consideration,  against  loss  by  fire,  and  afterwards, 
while  plaintiff  was  still  the  owner,  the  same  property  was 
destroyed  by  fire.  No  more  definite  and  certain  proof  of  the 
execution  of  the  policy  or  the  loss  by  fire  could  reasonably 
be  made  ;  certainly  nothing  more  would  be  required  to  satisfy 
the  mind  of  the  existence  of  those  facts.  The  admission  of 
the  loss  by  fire  of  the  articles  of  property  insured,  renders 
proof  that  notice  of  that  fact  was  given  to  the  company 
wholly  unnecessary.  It  would  be  useless  to  prove  the  com- 
pany had  notice  of  a  fact  it  never  denied,  but  admitted  on 
the  record  it  was  true. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  The  Illinois  Midland  Kailway  Company 

v. 
The  Supervisor  of  Barnett  Township. 

Filed  at  Springfield  September  30,  1881. 

1.  Attobney  at  law — presumption  as  to  authority.  "Where  a  proceed- 
ing purports  to  have  been  instituted  by  the  party  whose  name  appears  of 
record,  by  his  attorney,  who  is  an  attorney  of  this  court,  the  presumption  of 
the  authority  of  the  attorney  will  prevail  over  the  bare  statement  by  the 
defendant  to  the  contrary,  unsupported  by  affidavit. 

2.  Mandamus — of  an  alias  peremptory  writ  of  mandamus  to  the  suc- 
cessor in  office.  "Where  a  peremptory  writ  of  mandamus  has  been  awarded 
against  the  supervisor  of  a  town,  commanding  him  to  execute,  in  behalf  of 
the  town,  certain  bonds  to  the  relator,  and  the  officer  has  not  obeyed  the 
command  of  the  writ,  and  his  term  of  office  has  expired,  an  alias  peremptory 
writ  may  properly  be  awarded  against  his  successor  in  office,  to  compel  him 
to  perform  the  acts  which  the  former  had  been  by  the  first  writ  ordered  to 
perform.  This  is  but  a  repetition  of  the  writ  against  the  same  party  repre- 
sented by  another  person.  It  is  not  making  a  new  party,  or  any  amendment 
to  the  judgment  or  record,  within  any  rule  not  allowing  amendments.  The 
duty  upon  the  officer  first  commanded  to  execute  it,  is  a  continuing  duty  upon 
him  and  his  successors  in  office  until  it  is  performed. 

3.  Office  and  oeficee — tenure  of  office — effect  of  resignation  as  end- 
ing the  term  before  successor  is  qualified.  Where  the  tenure  of  an  office  is 
fixed  for  a  specified  period  of  time,  "and  until  a  successor  shall  be  elected  or 
appointed,  and  qualified,"  the  mere  expiration  of  the  specified  period  of  time 
for  the  duration  of  the  term  of  office  will  not  operate  to  vacate  the  office,  or 
to  impair  the  powers  of  the  officer  to  continue  in  the  performance  of  the 
duties  of  the  office,  nor  will  the  election  or  appointment  alone  of  his  successor 
have  any  such  effect,  for  there  must  be  superadded  to  the  election  or  appoint- 
ment of  a  successor,  his  qualification,  in  order  to  the  complete  divestiture  of 
the  prior  incumbent  of  his  official  authority. 

4.  No  distinction  in  this  regard  is  to  be  taken  between  a  resignation,  and 
the  expiration  of  the  time  fixed  for  the  holding  of  the  office.  A  resignation, 
and  its  acceptance,  ends  the  term  of  office,  the  same  as  the  expiration  of  the 
time  of  the  tenure  of  the  office  does,  and  no  more  effectually.  Whatever 
power  there  is  in  the  latter  case  to  act  officially  until  the  qualification  of  a 
successor,  must  exist  equally  in  the  case  of  a  resignation. 

5.  In  this  case  a  peremptory  writ  of  mandamus  was  awarded  to  compel 
the  supervisor  of  a  town  to  execute,  in  behalf  of  the  town,  certain  bonds  to 
the  relator.     The  supervisor  did  not  obey  the  command  of  the  writ.     After 
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his  term  of  office  expired  and  his  successor  was  duly  elected  and  qualified,  a 
rule  was  entered  against  the  latter  to  show  cause  why  an  alias  peremptory 
writ  should  not  be  awarded  to  compel  him  to  perform  the  acts  which  his 
predecessor  in  office  had  been  by  the  former  writ  ordered  to  perform.  The 
respondent,  among  other  things,  gave  as  a  reason  why  the  alias  writ  should 
not  issue,  that  prior  to  the  entering  of  the  rule  he  had  resigned  his  office  of 
supervisor,  and  his  resignation  had  been  accepted,  and  that  his  successor 
in  office  had  been  elected.  But  it  did  not  appear  that  the  person  so  alleged 
to  have  been  elected  had  qualified.  So  the  rule  was  made  absolute,  and  the 
alias  peremptory  writ  was  awarded  against  the  respondent,  notwithstanding 
his  resignation. 

This  was  an  application  to  this  court  for  an  alias  peremp- 
tory writ  of  mandamus,  to  compel  tne  present  supervisor  of 
Barnett  township  to  perform  a  duty  which  his  predecessor  in 
office  had  refused  to  perform,  as  indicated  in  The  People 
ex  rel.  v.  Supervisors  of  Barnett  Township,  91  111.  422. 

Mr.  T.  C.  Mather,  Mr.  S.  D.  Scholes,  and  Mr.  Geo.  H. 
Estabrook,  for  the  relator. 

Messrs.  Moore  &  Warner,  for  the  respondent. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

A  rule  of  this  court,  based  upon  an  affidavit  filed  by  the 
relator,  was  entered  in  this  cause  on  January  13,  1881, 
against  Lyman  Barnett,  to  show  why  he  should  not  be  made 
party  defendant  to  this  suit,  and  why  an  alias  writ  of  manda- 
mus should  not  be  issued  to  him,  commanding  him  to  per- 
form the  acts  which  his  predecessor  in  office  was,  by  the 
former  writ  in  the  case,  ordered  to  perform,  which  was,  to 
execute,  on  behalf  of  the  town  of  which  he  was  supervisor, 
certain  bonds  to  the  relator.  The  respondent  made  return  to 
the  rule,  to  which  the  relator  has  demurred. 

The  first  cause  shown  in  the  return  against  the  rule  is,  that 
neither  the  railway  company  nor  its  receiver  has  authorized 
this  proceeding.  It  purports  to  be  instituted  by  the  railway 
company  by  its   attorney,  who  is   an  attorney  of  this  court, 
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and  the  presumption  of  his  authority  in  this  regard  will 
prevail  over  the  bare  statement,  unsupported  by  affidavit,  of 
the  return  to  the  contrary. 

The  second  and  third  causes  are,  that  there  has  before 
been  issued  and  served  one  peremptory  writ  of  mandamus  to 
the  supervisor  of  the  town,  and  that  no  new  party  or  amend- 
ments can  now  be  made  to  the  judgment  and  record,  and 
that  an  alias  writ  of  peremptory  mandamus  can  not  issue, — 
that  the  power  of  the  court  was  exhausted  by  the  issuing  of 
the  first  writ. 

We  do  not  regard  the  relator  as  seeking  by  this  rule  to  make 
a  new  party  or  any  amendment,  within  any  rule  not  allowing 
of  amendments,  but  only  as  simply  asking  an  alias  writ  like 
the  first,  directed  against  the  supervisor  of  the  town  of  Bar- 
nett,  commanding  the  performance  of  this  ministerial  duty, 
which  is  a  continuing  duty  upon  the  supervisor  and  his  suc- 
cessors in  office  until  it  is  performed.  It  is  but  asking  for 
the  repetition  of  the  writ  against  the  same  party,  represented 
by  another  person. 

In  High  on  Extraordinary  Eemedies,  sec.  38,  it  is  stated, 
where  a  continual  and  perpetual  duty  is  incumbent  upon  cer- 
tain public  officers,  the  fact  that  the  officers  hold  their  tenure 
by  annual  elections  will-  not  prevent  the  court  from  inter- 
fering, since  the  duty  being  continuing  in  its  nature,  may 
be  enforced  against  the  officers  generally,  and  their  suc- 
cessors. 

Section  8  of  the  Mandamus  act  provides,  that  "the  death, 
resignation  or  removal  from  office,  by  lapse  of  time  or  other- 
wise, of  any  defendant,  shall  not  have  the  effect  to  abate  the 
suit,  but  his  successor  may  be  made  a  party  thereto,  and 
any  peremptory  writ  may  be  directed  against  him." 

In  Reece  v.  Watertoivn,  19  Wall.  117,  where  there  had  been, 
three  peremptory  writs  of  mandamus  issued  by  the  circuit  court 
in  the  case,  it  was  remarked,  in  reference  to  such  a  writ,  that 
it  might  be  repeated  as  often  as  the  occasion  required. 
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The  fifth  and  last  cause  shown  in  the  return  is,  that  on 
June  2,  1879,  respondent  resigned  his  office  of  supervisor  of 
the  town,  and  his  resignation  was  accepted,  and  that  at  the 
next  election  held  in  the  town  his  successor  was  elected  super- 
visor of  the  town. 

Section  92  of  the  Township  Organization  act,  Eev.  Stat. 
1874,  p.  1078,  provides,  that  "town  officers,  except  as  otherwise 
provided,  shall  hold  their  offices  for  one  year,  and  until  others 
are  elected  or  appointed  in  their  place,  and  are  qualified." 
This  is  the  provision  which  applies  here,  there  being  no  pro- 
vision otherwise  in  respect  to  the  supervisor's  term  of  office. 
Section  61  reiterates  the  same  provision — that  they  shall  hold 
their  offices  for  one  year,  and  until  their  successors  are 
elected,  and  qualified.  Section  100  provides,  that  any  two 
justices  of  the  peace  of  a  town  may,  for  sufficient  cause  shown 
to  them,  accept  the  resignation  of  any  town  officer  of  their 
town.  Section  85  provides,  that  every  person  elected  or 
appointed  to  the  office  -of  supervisor,  etc.,  before  he  enters 
upon  the  -duties  of  his  office,  and  within  ten  days  after  notifi- 
cation of  his  election  or  appointment,  sha.ll  take  and  subscribe 
the  oath  or  affirmation  of  office  prescribed  by  the  constitu- 
tion, which  shall,  within  eight  days  thereafter,  be  filed  in  the 
office  of  the  town  clerk.  Section  86  provides,  that  if  any  per- 
son elected  or  appointed  to  either  of  the  offices  enumerated 
in  section  85  shall  neglect  to  take  and  subscribe  such  oath, 
and  cause  the.  certificate  to  be  filed  'as  above  required,  such 
neglect  shall  be  deemed  a  refusal  to  serve.  ■  And  section  101 
provides,  that  the  supervisor,  before  entering  upon  the  duties 
of  his  office,  shall  give  bond  to  the  town,  with  sureties,  for  the 
faithful  discharge  of  his  duties  as  such  supervisor. 

The  statement  in  the  return,  as  also  the  affidavit  in  verifi- 
cation of  it,  are  silent  as  to  the  qualification  of  a  successor, 
while  the  affidavit  upon  which  the  rule  was  granted,  as  also 
affidavits  subsequently  filed  in  support  the/eof,  allege  that 
respondent  is  still  supervisor,  and  that  his  successor,  though 
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elected,  never  qualified.  The  relator  insists  that  respondent 
can  only  cease  to  be  supervisor,  where  the  rights  of  creditors 
are  concerned,  by  both  the  election  and  qualification  of  a  suc- 
cessor.    We  are  disposed  to  concur  in  this  view. 

This  provision  that  officers  shall  hold  their  offices  for  a  time 
named,  and  until  their  successors  are  elected  and  qualified,  is  not 
peculiar  to  the  Township  Organization  act.  It  is  likewise 
the  provision  of  the  State  constitution,  that  the  judges  of  the 
courts,  State's  attorneys,  justices  of  the  peace  and  constables, 
and  county  officers,  shall  hold  their  offices  until  their  succes- 
sors shall  be  qualified.  All  this  shows  a  significance  in  this 
provision,  and  denotes  as  the  policy  of  our  law  that  the  public 
convenience  shall  not  suffer  from  a  vacancy  in  such  public 
offices,  but  that  the  office  shall  ever  be  full,  so  that  there 
will  always  be  some  one  competent  to  perform  the  duty 
belonging  to  the  office.  If  we  were  not  to  allow  to  this 
respondent  the  power,  before  his  successor  shall  qualify,  to 
perform  the  merely  ministerial  official  act  of  signing  these 
bonds,  which  this  court  has  ordered  his  predecessor  in  office 
to  perform,  then  this  careful  provision  of  the  law  that  the 
officer  shall  hold  his  office  until  his  successor  is  elected  and 
qualified,  will  be  denied  effect,  and  be  made  nugatory.  No 
distinction  in  this  respect  is  to  be  drawn  between  a  resigna- 
tion and  the  expiration  of  the  time  fixed  for  the  holding  of  the 
office.  A  resignation  ends  the  term  of  office,  the  same  as  the 
expiration  of  the  time  of  the  tenure  of  the  office  does,  and  no 
more  effectually.  The  effect  in  either  case  is  just  the  same. 
Whatever  power  there  is  in  the  latter  case  to  act  officially 
until  the  qualification  of  a  successor,  must  exist  equally  in 
the  case  of  a  resignation. 

This  view  that  the  qualification  of  his  successor  was  neces- 
sary to  divest  respondent  of  his  office,  has  the  support  of 
authority.  The  very  question  here,  came  under  the  consid- 
eration of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Badger  et  al.  v.  United  States  ex  rel.  Bolles,  93  U.  S.  599, 
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where,  upon  an  examination  of  the  several  provisions  of  our 
Township  Organization  act  and  constitution  bearing  upon 
the  subject,  it  was  held  that  a  supervisor,  town  clerk  or 
justice  of  the  peace  in  this  State,  although  his  resignation  is 
tendered  to  and  accepted  by  the  proper  authority,  continues 
in  office  and  is  not  relieved  from  his  duties  and  responsibili- 
ties as  a  member  of  the  board  of  auditors,  under  the  Town- 
ship Organization  law  of  this  State,  until  his  successor  is 
appointed  or  chosen,  and  qualified.  In  reference  to  a  resig- 
nation it  was  there  said :  "When  it  is  said  in  the  statute  that 
the  resignation  may  be  thus  accepted,  it  is  like  to  the  expira- 
tion of  the  term  of  office.  In  form  the  office  is  thereby 
ended,  but  to  make  it  effectual  it  must  be  followed  by  the 
qualification  of  a  successor." 

People  ex  rel.  Williamson  v.  McHenry,  52  N.  Y.  374,  was 
the  case  of  a  quo  warranto  to  test  the  title  to  the  office  of  town 
collector.  The  defendant  was  elected  such  collector  on  April 
5,  1870.  On  April  4,  1871,  the  relator  was  elected  collector 
of  the  same  town,  but  did  not  take  or  file  an  oath  of  office  or 
execute  any  bond  to  the  supervisor  of  the  town.  The  board 
of  supervisors,  on  November  4,  1871,  delivered  to  the  defend- 
ant the  warrant  for  the  collection  of  the  taxes  of  1871.  After- 
ward the  relator  brought  the  suit.  It  was  held,  that  the  relator 
not  having  qualified,  the  defendant  was  rightfully  executing 
the  duties  of  the  office  of  collector  when  the  action  was  com- 
menced, and  defendant  had  judgment  that  he  was  the  legal 
collector.  The  statute  of  New  York  was  in  substance  the 
same  as  ours.  It  was :  "Town  officers  shall  hold  their  offices 
for  one  year,  and  until  others  are  chosen  or  appointed  in 
their  places,  and  have  qualified. " 

The  fourth  cause  shown  in  the  return  is  the  same  as  the 
fifth,  stated  in  a  more  general  form,  that  respondent  is  not 
now,  and  has  not  been  at  any  time  since  the  7th  day  of 
June,  1879,  supervisor  of  the  town  of  Barnett,  either  de  jure 
or  de  facto.  This  impliedly  admits  that  respondent  was 
22—100  III. 
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supervisor  until  on  June  7,  1879,  and  states  but  his  own  con- 
clusion that  he  then  ceased  to  be  supervisor,  without  stating 
the  facts,  as  he  should,  showing  that  he  has  ceased  to  be 
supervisor.  ' 

The  return  fails  to  show  sufficient  cause  against  the  rule, 
and  the  demurrer  to  it  is  sustained,  and  an  alias  peremptory 
writ  of  mandamus  awarded,  as  prayed  for. 

Mandamus  awarded. 

Craig,  C.  J.,  Walker  and  Scott,  JJ.,  dissenting. 


James  W.  Lambert  et  al. 

v. 
Catharine  S.  Harvey  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  "Will — devise — when  to  take  effect.  Where  a  testator  directed  that  as 
soon  as  could  advantageously  be  done  after  the  death  of  his  widow,  all  his 
notes,  etc.,  be  collected,  and  all  his  property,  real  and  personal,  be  sold,  and 
after  paying  the  expenses  of  executing  the  will,  his  daughter  A  should  be 
paid  $1000,  and  the  remainder  of  his  estate  be  given  to  his  daughter  B,  if 
living  when  the  will  should  be  executed,  but  if  not  living,  her  part  to  be 
given  her  daughter  C,  and  appointed  B  his  executrix:  Held,  that  the  dis- 
position made  by  the  will  was  not  to  take  effect  until  after  the  death  of  the 
widow  of  the  testator,  and  then  the  division  was  to  be  with  reference  to  the 
condition  of  things  as  at  that  time  existing. 

2.  Where  a  will  provided  for  the  conversion  of  all  the  testator's  property 
into  money  on  the  death  of  his  widow,  and  its  division  among  his  two 
daughters,  but  directed  that  if  his  daughter  B  should  not  be  living  "at  the 
time  this  will  shall  be  executed,"  her  share  should  be  given  to  her  daughter: 
Held,  that  the  words,  "at  the  time  this  will  shall  be  executed,"  referred  to 
the  time  of  converting  the  estate  into  money  and  distributing  it  under  the 
will. 

3.  Same — when  property  descends  to  heir.  Where  real  estate  is  directed 
by  a  testator  to  be  sold  and  converted  into  money  after  the  happening  of  a 
certain  contingency,  and  no  disposition  is  made  of  such  estate  in  the  mean- 
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time,  the  legal  title  will  devolve  upon  the  heirs  at  law  of  the  testator,  subject 
to  sale  under  the  power,  at  the  proper  time. 

4.  Same — whether  executor  takes  legal  title.  Where  the  executor  of  a 
will  is  directed  to  sell  the  testator's  real  estate  and  divide  the  proceeds  of  the 
sale  between  certain  devisees,  the  executor  takes  only  a  power  of  sale,  that 
being  all  that  is  necessary  to  execute  the  will,  and  no  legal  estate  in  the  land. 

Wbit  of  Ebbob  to  the  Circuit  Court  of  Pike  county ;  the 
Hon.  S.  P.  Shope,  Judge,  presiding. 

Mr.  William  A.  Gbimshaw,  for  the  plaintiffs  in  error : 
On  the  construction  of  the  will,  see  Kirkland  v.  Cox  et  al. 
94  111.  400.     As  to  the  power  of  an  executor,  2  Eedfield  on 
Wills,  124. 

It  seems  obvious  that  the  fee  was  not  passed  by  the  will  to 
either  or  both  of  the  plaintiffs,  in  their  own  right.  By  intend- 
ment of  law,  Catharine  S.  Harvey  was  charged  with  the 
powers  and  duties  of  a  trustee,  for  the  uses  and  purposes  of 
the  will.  Is  it  not  necessary  she  should  take  the  fee  to 
execute  the  trust  ?  If  so,  no  recovery  could  be  had  by  her 
co-plaintiff. 

Mr.  William  K.  Abcheb,  and  Mr.  Thomas  Wobthington,  Jr., 
for  the  defendants  in  error : 

The  plaintiffs  in  the  court  below  claim  the  title  to  the  land 
as  heirs  at  law  of  Silas  E.  Shepherd,  and  not  by  virtue  of 
his  will. 

It  is  in  evidence  that  the  testator's  widow  is  still  living, 
and  that  the  will  has  not  been  executed,  nor  the  $1000  paid 
to  Alma  W.  Kingsley.  Hence,  the  devise  to  Mrs.  Harvey  is 
an  executory  devise,  which  is  to  take  effect  after  the  happen- 
ing of  all  the  contingencies  mentioned  in  item  7 ;  and  as  no 
disposition  is  made  of  the  fee  in  the  meantime,  it  is  left  to 
descend  to  the  testator's  heirs  at  law.  1  Jarman  on  Wills, 
660,  661,  643;  2  Washburne  on  Eeal  Prop.  684;  2  Black- 
stone's  Com.  173 ;   4  Kent's  Com.  268 ;   Eedfield  on  Wills, 
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656,   658 ;    Miller  v.  Chittenden,  4  Iowa,   252 ;    Chambers  v. 
Wilson,  2  Watts,  495 ;  Morton  v.  French,  6  Pa.  St.  484. 

The  authorities  fully  recognize  this  distinction, — that  a 
devise  of  the  land  to  executors  to  sell,  passes  the  fee  in  it,  but 
a  devise  that  executors  shall  sell  the  land,  or  that  lands  be 
sold  by  executors,  gives  them  but  a  power  which  will  not 
affect  the  descent   of  the  fee.     1   Williams  on  Exrs.  450 
Sugden   on  Powers,    147,    150;    2  Eedfield  on  Wills,  123 
Powell  on  Devises,  143;    Jackson  v.  Schauber,  7  Cow.  187 
Bergen  v.  Bennett,  1  Caines'  Cases,  15 ;    Clinefelter  v.  Ayres, 
16  111.  330 ;  Eev.  Stat.  1874,  p.  419,  sec.  12. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Catharine  S.  Harvey  and  Alma  W.  Kingsley,  defendants  in 
error,  obtained  a  judgment  in  an  action  of  ejectment  in  the 
Pike  county  circuit  court,  at  its  April  term,  1880,  against 
James  W.  Lambert  and  James  Sharp,  the  plaintiffs  in  error, 
for  the  recovery  of  certain  real  estate  in  said  county,  to 
reverse  which  the  present  writ  of  error  is  prosecuted. 

Defendants  in  error  deraign  title  to  the  land  in  controversy 
through  their  father,  Silas  E.  Shepherd,  who  died  seized  of 
the  premises  on  the  12th  day  of  October,  1877,  leaving  a 
widow,  and  defendants  in  error,  his  only  children  and  heirs 
at  law.  It  is  claimed  by  plaintiffs  in  error,  that  under  the 
will  of  the  said  Silas  E.  Shepherd,  Catharine  S.  Harvey  alone 
acquired  the  legal  title  to  the  premises  in  controversy,  and 
hence  there  was  no  right  of  recovery  in  the  names  of  both 
defendants  in  error,. and  this  really  is  the  only  question  pre- 
sented by  the  record  which  we  regard  of  sufficient  importance 
to  consider, — indeed,  it  may  be  said  that  it  is  the  only  ques- 
tion about  which  there  is  any  just  ground  for  controversy. 

The  provisions  of  the  will  relied  on  for  showing  title  in 
Mrs.  Harvey  alone,  are  as  follows,  to-wit : 

"Item  7.  As  soon  after  the  death  of  my  said  wife  as  it 
may  conveniently  and  advantageously  be  done,  I  direct  that 
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all  accounts,  notes,  bonds  and  judgments  be  collected,  and 
all  property,  both  real  and  personal  and  mixed,  be  sold,  and 
after  defraying  tile  expenses  of  executing  this  will,  I  direct 
that  my  daughter  Alma  W.  Kingsley  be  paid  $1000,  and 
that  the  remainder  of  my  entire  estate  shall  be  given  to  my 
daughter  Catharine  S.  Harvey,  aforesaid. 

"Item  8.  If  my  daughter  Catharine  shall  not  be  living  at 
the  time  this  will  shall  be  executed,  I  direct  that  which  is 
herein  bequeathed  to  her  shall  be  given  to  her  daughter, 
Alma  Harvey." 

Her  appointment  as  executrix,  and  these  two  items  of  the 
will,  furnish  the  only  grounds  for  the  position  that  she  took 
the  exclusive  legal  title  to  the  land  in  controversy. 

The  testator  obviously  intended  that  the  disposition  of  his 
estate  made  by  the  will  should  not  take  effect  until  after  the 
death  of  his  wife, — or,  in  other  words,  it  was  his  intention 
that  no  division  of  the  estate  should  take  place  until  after 
her  death,  and  that  when  that  event  occurred  such  division 
was  to  be  made  with  reference  to  the  condition  of  things  then 
existing,  and  not  with  reference  to  the  condition  of  things  at 
the  time  of  the  testator's  death.  Whether  Mrs.  Harvey  was 
to  ultimately  take  any  beneficial  interest  under  the  will, 
depended  upon  the  contingency  of  her  outliving  the  widow; 
for  if  the  widow  survived  her,  the  daughter  of  Mrs.  Harvey 
was  to  take  under  the  will  what  her  mother  would  otherwise 
have  taken  had  she  survived  the  widow.  That  the  rights  of 
the  parties,  so  far  as  Mrs.  Harvey  and  her  daughter  are  con- 
cerned, were  to  be  determined  by  the  condition  of  things  at 
the  time  of  the  widow's  death,  clearly  appears  from  the  8th 
item  of  the  will  above  cited.  The  testator  declares,  that  "if 
my  daughter  Catharine  shall  not  be  living  at  the  time  this 
will  shall  be  executed,  I  direct  that  which  is  herein  bequeathed 
to  her  shall  be  given  to  her  daughter,  Alma  Harvey."  By 
the  expression  "at  the  time  this  will  shall  be  executed," 
the  testator  evidently  refers  to  the  time  of  converting  the 
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estate  into  money  and  distributing  it  under  the  will,  which 
could  not  be  done  until  after  the  widow's  death,  and  whether 
Mrs.  Harvey  or  her  daughter  would  take  at  this  time,  depended 
entirely  upon  the  contingency  already  stated. 

The  will  does  not,  specifically  or  by  necessary  implication, 
give  the  land  of  the  testator,  or  any  portion  of  it,  to  either 
of  the  daughters,  and  hence  the  legal  title  devolved  by  descent 
on  both  of  them  as  tenants  in  common,  and  the  suit  was 
therefore  properly  brought  in  both  their  names. 

It  is  suggested,  however,  that  inasmuch  as  the  will  directs 
the  executrix  to  sell  and  convert  the  real  estate  into  money, 
Mrs.  Harvey,  by  implication,  took  the  fee.  We  do  not  think 
so.  It  is  true  there  is  a  class  of  cases  where  executors  are 
held  to  take  the  legal  estate,  by  implication.  This  occurs 
where  they  are  required  to  perform  certain  duties  with  respect 
to  realty  which  can  only  be  performed  by  one  clothed  with 
the  legal  title.  But  there  is  no  just  ground  for  such  a  con- 
struction in  the  present  case.  A  mere  power  to  sell  is  all 
that  was  necessary  in  this  case  to  carry  into  effect  the  objects 
of  the  will,  and  such  a  power  only  was  conferred. 

Judgment  affirmed. 


Henry  C.  Dickerson 

v. 
Amasa  J.  Merriman. 

Filed  at  Springfield  September  30,  1881. 

1.  Action — for  money  loaned  where  borrower  fails  to  give  security. 
Where  money  is  loaned  under  an  agreement  that  the  borrower  shall  give  a 
mortgage  to  secure  its  repayment,  and  he  fraudulently  or  otherwise  refuses  to 
give  the  security  agreed  upon,  or  attempts  fraudulently  to  impose  a  different 
security  on  the  lender,  an  action  at  law  lies  for  the  recovery  of  the  money. 

2.  Limitation — when  it  begins  to  run.  The  Statute  of  Limitations  does 
not  begin  to  run  against  a  debt  until  it  is  due  or  a  right   of  action  has 
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accrued;  and  where  the  indebtedness  is  not  evidenced  in  writing,  an  action  on 
it  will  not  be  barred  in  less  than  five  years. 

3.     Deed — inoperative  without  delivery  and  acceptance.     A  conveyance 
of  land  is  inoperative  without  delivery  and  acceptance. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  McLean 
circuit  court,  by  Amasa  J.  Merriman,  administrator  of  the 
estate  of  Jane  Hendryx,  deceased. 

The  declaration  contained  the  common  counts  only,  alleg- 
ing the  indebtedness  to  have  accrued  on  the  first  day  of  Jan- 
uary, 1874. 

.  The  defendant  pleaded  the  general  issue,  payment,  the 
Statute  of  Limitations,  and  that  he  conveyed  to  Jane  Hendryx 
eighty  acres  of  land  in  Coffee  county,  Kansas,  and  a  part  of 
a  lot  in  Leroy,  in  McLean  county,  Illinois,  in  satisfaction  of 
this  debt. 

Afterwards,  an  agreement  was  made  of  record  that  all 
special  pleas  be  withdrawn,  and  that  all  evidence  admissible 
under  any  proper  plea  be  introduced  under  the  general  issue. 

Upon  a  trial  the  jury  found  for  the  plaintiff,  and  assessed 
the  damages  at  $2392.45,  on  which  judgment  was  rendered. 
On  appeal  to  the  Appellate  Court  for  the  Third  District 
this  judgment  was  affirmed. 

Messrs.  Bloomfield  &  Hughes,  and  Messrs.  Tipton  & 
Eyan,  for  the  appellant : 

The  rule  is,  that  a  deed  with  a  consideration  named,  and  a 
condition  that  the  grantor  may  redeem  on  paying  back  such 
consideration  with  interest,  is  not  evidence  of  a  debt,  like  a 
note  and  mortgage,  but  in  the  nature  of  a  right  to  repurchase. 
Henry  v.  Bell,  5  Yer.  393;  Reading  v.  Weston,  7  Conn.  143; 
Conway  v.  Alexander,  7  Cranch,  218. 
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Something  more  than  a  reservation  of  a  right  to  repur- 
chase, or  a  covenant  to  reconvey,  must  be  shown  in  order  to 
convert  a  deed  absolute  on  its  face  into  a  mortgage.  It  must 
be  shown  by  affirmative  evidence  that  it  is  a  security.  41 
Cal.  22. 

That  the  deed  in  question  is  not  a  mortgage,  but  a  sale, 
with  the  right  to  repurchase  on  condition,  see  Reason  v.  Sea, 
35  Ala.  612 ;  Flagg  v.  Mann  et  al.  467. 

It  is  held,  and  we  believe  the  rule  to  be  one  of  universal 
application,  that  when  a  deed  is  made  for  a  consideration 
paid  at  the  time,  whether  the  payment  is  made  in  cash  or 
by  the  surrender  and  satisfaction  of  a  precedent  debt  or 
agreement  on  the  part  of  the  vendee  to  allow  the  vendor  to 
repurchase  at  a  future  day  for  the  same  or  an  advanced 
price,  it  does  not  convert  the  transaction  into  a  mortgage. 
West  v.  Hendryx,  28  Ala.  226 ;  Hillhouse  v.  Dunney,  7  Conn. 
143;  Pitts  v.  Cable,  44  111.  103;  French  v.  Sturtevant,  8 
Greenlf.  246  ;  Glover  v.  Pay  son,  19  Wend.  518. 

The  true  test  whether  a  transaction  is  a  mortgage  or  a 
conditional  sale  is  this :  if  the  relation  of  debtor  and  creditor 
remains,  and  a  debt  still  subsists,  it  is  a  mortgage,  but  if  no 
debt  remains,  and  the  grantor  has  the  privilege  of  refunding 
within  a  given  time,  and  thereby  entitle  himself  to  a  recon- 
veyance, it  is  a  conditional  sale.  Story  v.  McMurray,  27  Mo. 
113 ;  Hoop  v.  Bailey,  28  Miss.  328 ;  Saxton  v.  Hitchcock,  27 
Barb.  220 ;  Page  v.  Foster,  7  N.  H.  392. 

The  debt  due  from  E.  F.  Dickerson  to  his  mother,  Jane 
Hendryx,  was  extinguished  by  the  deed,  which  can  not  be 
tortured  into  a  mortgage.  Glover  v.  Page,  11  Wend.  518 ; 
Baxter  v.  Willey,  9  Vt.   276 ;  Holmes  v.  Grant,  8  Paige,  243. 

Parol  evidence  at  law  is  not  admissible  to  show  that  a  deed 
absolute  on  its  face  was  intended  as  a  mortgage.  *Staten  v. 
Commonwealth,  2  Dana,  397 ;  Benton  v.  Jones,  8  Conn.  186  ; 
Reading  v.  Westin,  8  id.  117;  Mercantile  Ins.  Co.  v.  Jaynes, 
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87  111.  202 ;  Low  v.  Henry,  9  Cal.  538 ;  Lee  v.  Evans,  8  id. 
424;  Cook  v.  Eton,  16  Barb.  439. 

Counsel  also  contended  that  the  Statute  of  Limitations  pre- 
sented a  defence  to  a  recovery. 

Messrs.  Bowell  &  Hamilton,  for  the  appellee : 

1.  The  evidence  overwhelmingly  shows  a  loan  which  was 
to  run  for  one  year  in  any  event,  and  might  run  for  five. 

2.  This  suit  was  commenced  April  17,  1879,  or  less  than 
four  and  a  half  years  from  the  time  the  money  was  due  (one 
year),  so  that  the  Statute  of  Limitations  has  no  application. 
The  delay  in  bringing  suit  is  accounted  for  by  the  theory 
that  Dickerson  had  a  right  to  keep  the  money  five  years,  from 
October,  1873. 

3.  The  deed  in  evidence  is  null  and  void,  because  it  was 
changed  by  the  justice  after  it  was  signed  and  acknowledged, 
by  the  consent  of  one  of  the  makers,  but  without  the  knowl- 
edge or  consent  of  the  other  maker.  Gardiner  v.  Horbeck, 
21  111.  129 ;  Montag  v.  Linn,  23  id.  551 ;  White  v.  Jones, 
38  id.  159. 

4.  The  deed  was  never  delivered  and  knowingly  accepted 
as  a  deed,  and  is  therefore  no  part  of  the  contract  between 
the  parties.  Bryan  v.  Wash,  2  Gilm.  557;  Kingsbury  v. 
Brownell,  58  111.  310 ;  Dare  v.  Lincoln,  62  id.  26 ;  Huleck  v. 
Scoville,  4  Gilm.  159;  Richards  v.  Jackson,  6  Cow.  617; 
Church  v.  Gilman,  15  Wend.  658. 

5.  Mrs.  Hendryx  never  knowingly  accepted  a  deed  for 
her  money.  The  minds  of  the  parties  never  met  upon  the 
question  of  accepting  the  deed,  and  it  was  not  the  contract 
of  the  parties.     Davidson  v.  Porter,  57  111.  300. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  Appellate  Court  having  settled  the  facts  in  this  case, 
we  are  prohibited  from  reviewing  them.  That  court  con- 
curred with  the  jury  and  the  circuit  judge  who  tried  the  case, 
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and  that  is,  under  the  statute,  conclusive  of  the  facts.  We 
can  therefore  only  consider  questions  of  law  arising  on  the 
facts  as  found. 

It  is  insisted  that  a  court  of  law,  in  an  action  of  assump- 
sit, has  no  jurisdiction  to  hear  evidence  and  declare  a  deed 
that  is  absolute  in  terms,  a  mortgage  or  mere  security  for  the 
loan  of  money.  That  is  not  the  question  presented  by  this 
record.  It  is  claimed,  and  the  jury  have  so  found,  that  Mrs. 
Hendryx,  in  her  lifetime,  loaned  to  appellant  the  sum  of 
$1718.11,  or,  what  amounted  to  the  same  thing,  she  paid 
that  sum  on  a  judgment  against  appellant,  with  the  agree- 
ment that  he. would  mortgage  to  her  eighty  acres  of  land  in 
Kansas,  and  a  lot  in  the  town  of  Leroy,  in  McLean  county, 
in  this  State,  as  security  for  its  payment;  but  instead 
thereof  he  executed  a  deed,  with  the  reservation  of  the  right 
to  repurchase  the  town  lo|.  This  defence  was  set  up  to  a 
recovery ;  but  it  was  urged,  and  the  jury  found,  that  the 
deed  was  never  delivered  by  appellant.  This,  then,  only  pre- 
sented the  question  whether  the  money  was  advanced,  and 
if  so,  whether  the  deed  was  delivered  or  received  as  a  pur- 
chase, and  these  facts  have  been  found  by  the  jury  and  the 
Appellate  Court,  and  that  finding  is  conclusive. 

There  can  not  be  the  slightest  question  that  where  money 
is  loaned,  with  an  agreement  that  the  borrower  shall  give  a 
mortgage,  and  he  fraudulently  or  otherwise  fails  or  refuses 
to  give  the  security  agreed  upon,  or  attempts  to  fraudulently 
impose  a  different  security  on  the  lender,  an  action  at 
law  may  be  maintained  for  the  recovery  of  the  money.  If 
there  was  no  delivery  or  acceptance  of  the  deed,  no  title  or 
right  of  any  description  vested  in  the  grantee.  If  there  was 
no  delivery  and  acceptance  of  the  deed,  it  has  no  relation  to  the 
case,  and  simply  leaves  the  question  whether  the  indebtedness 
was  incurred,  and  if  so,  the  right  of  recovery  was  complete. 

For  some  reason,  which  to  us  is  not  apparent,  the  Statute 
of  Limitations  is  insisted  upon  for  a  reversal.     The  evidence 
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tends  to  prove  that  the  transaction  occurred  in  October, 
1873,  and  the  money  was  to  become  due  in  one  year,  with 
the  privilege  for  appellant  to  keep  it  five  years,  and  the  suit 
was  brought  in  April,  1879,  about  four  years  and  six  months 
after  the  money  was  due.  The  evidence  tended  to  prove 
these  facts,  and  we  must  presume  the  jury  so  found. 

We  presume  no  one  would  contend  that  a  suit  in  assump- 
sit can  be  barred  in  less  than  five  years,  or  that  the  statute 
can  begin  to  run  before  the  debt  is  due  or  an  action  accrues. 
There  would,  therefore,  appear  not  to  be  the  slightest  ground 
for  insisting  on  the  bar  of  the  statute,  nor  can  we  believe 
that  it  could  have  been  expected  the  court  would  allow  the 
defence.  Nor  do  we  perceive  any  error  in  the  rulings  of  the 
trial  court  as  to  the  evidence,  or  in  giving  or  refusing  instruc- 
tions. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Lewis  Monroe 

v. 

Thornton  L.  Van  Meter  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Freehold — as  affecting  right  of  appeal.  Where  an  interpleader  is 
filed  in  an  attachment  suit,  by  a  third  person  claiming  title  to  the  land  levied 
upon,  and  the  plaintiff  in  attachment  claims  that  the  defendant  in  the  writ 
has  a  life  estate,  upon  which  an  issue  is  formed  as  to  the  ownership  of  the 
land  at  the  time  of  the  levy,  and  a  trial  is  had,  a  freehold  is  involved,  and  an 
appeal  lies  directly  from  the  trial  court  to  this  court. 

2.  Curtesy — requisites  to  estate.  There  are  four  things  necessary  to 
make  a  tenancy  by  the  curtesy:  marriage,  seizin  of  the  wife,  issue  born, 
and  death  of  the  wife.  If  no  issue  is  born  prior  to  the  time  the  estate  was 
abolished,  July  1,  1874,  the  marriage,  seizin  and  death  of  the  wife  will  not 
invest  the  husband  with  the  estate. 
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3.  Will — devise  to  a  married  woman,  when  excludes  estate  of  curtesy  in 
husband.  Where  a  testator  provided  in  his  will  that  no  part  of  the  property 
given  to  his  married  daughter  should  ever,  in  any  event,  be  liable,  in  whole 
or  in  part,  towards  the  payment  of  any  debt  of  her  husband,  but  that  all  of 
it  should  be  held  and  kept  free  from  such  liability,  it  was  held,  that  by 
necessary  implication  the  husband  of  the  devisee  was  excluded  from  any 
estate  by  the  curtesy,  even  if  that  had  not  been  abolished  by  statute. 

Appeal  from  the  County  Court  of  Coles  county ;  the  Hon. 
J.  E.  Cunningham,  Judge,  presiding. 

Mr.  A.  J.  Fryor,  for  the  appellant : 

"When  a  man  marries  a  woman  seized  at  any  time  during 
the  coverture  of  an  estate  of  inheritance  in  severalty,  in 
coparcenary,  or  in  common,  and  hath  issue  by  her  born  alive, 
and  which  might  by  possibility  inherit  the  same  estate,  as 
heir  to  the  wife,  and  the  wife  dies  in  the  lifetime  of  the  hus- 
band, he  holds  the  land  during  his  life  by  the  curtesy." 
Blackstone's  Com.  book  2d,  p.  126  (Sharswood  edition) ;  4 
Kent's  Com.  p.  27. 

Curtesy  was  not  abolished  by  Married  Woman's  act  of 
1861.  Armstrong  et  al.  v.  Wilson,  60  111.  227 ;  Cole  v.  Van 
Riper,  44  id.  58 ;  Clark  v.  Thompson,  47  id.  26 ;  Beach  v. 
Miller,  51  id.  206 ;  Rose  v.  Sanderson,  38  id.  247. 

If  there  be  a  limitation  of  a  legal  estate  to  a  woman  and 
her  heirs,  with  a  condition  annexed  that  her  husband,  after 
issue,  shall  not  be  tenant  by  the  curtesy,  he  shall,  notwith- 
standing, be  entitled  to  it,  for  such  a  condition  is  void,  being 
repugnant  to  the  nature  of  the  gift,  of  which  curtesy  is  one 
of  the  incidents.  Clancy's  Husband  and  Wife,  p.  191; 
Mildmay's  case,  6  Eep.  41 ;  1  Washburne  on  Keal  Prop.  133, 
par.  15. 

"But  if  there  be  a  gift  of  an  equitable  estate  of  inheritance, 
accompanied  by  an  express  provision  that  the  husband  shall 
not  be  tenant  by  the  curtesy,  a  court  of  equity  will  enforce  a 
compliance  with  the  intention  of  the  donor. "  Clancy's  Hus- 
band and  Wife,  page  191. 
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Under  the  statute  relating  to  attachments,  the  right  of  a 
third  party  to  interplead  extends  to  real  estate  which  may  be 
attached.  City  Ins.  Co.  v.  Commercial  Bank,  48  111.  349 ; 
Williams  v.  Van  Meter,  19  id.  293. 

This  being  a  suit  in  attachment,  the  levy  involves  the  free- 
hold, and  the  appellees  having  the  right  to  interplead,  and 
having  done  so,  directly  involves  the  freehold  interest  of 
James  Van  Meter. 

Messrs.  Dunn  &  Connolly,  for  the  appellees : 

The  estate  by  the  curtesy  having  been  abolished  July  1, 
1874,  it  became  necessary  for  the  appellant  to  show  that  the 
estate  was  vested  in  James  Van  Meter  before  that  date.  This 
he  has  failed  to  do.  He  has  shown  the  marriage,  seizin  and 
death  of  the  wife,  but  he  has  failed  to  show  the  birth  of 
issue  before  the  statute  took  effect.  "There  are  four  requi- 
sites necessary  to  make  a  tenancy  by  the  curtesy :  marriage, 
seizin  of  the  wife,  issue,  and  death  of  the  wife."  1  Black- 
stone's  Com.  127. 

Until  the  birth  of  issue  the  husband  has  no  interest  in 
his  wife's  lands.  Until  that  time  no  right  whatever  vests  in 
him,  for  he  is  not  even  tenant  by  the  curtesy  initiate  before 
that  event.     I.  B.  and  W.  By.  Co.  v.  McLaughlin,  77  111.  275. 

"As  soon  as  a  child  is  born,  the  husband's  right  to  curtesy 
is  said  to  be  initiate,  and  is  consummate  only  upon  the  wife's 
death."     1  Washburne  on  Eeal  Prop.  140. 

When  the  settler  or  testator  so  wills,  the  husband  may  be 
excluded  from  the  curtesy,  though  the  wife  is  seized  of  an 
estate  of  inheritance.  Stokes  v.  McKibben,  13  Pa.  St.  267 ; 
Morgan  v.  Morgan,  2  Mad.  408 ;  Bennett  v.  Davis,  2  P.  Wms. 
316;  Hearle  v.  Greenbank,  3  Atk.  660 ;  Cochran  v.  O'Hern,  5 
W.  &  S.  95;  Rigler  v.  Cloud,  14  Pa.  St.  361;  Pool  v. 
Blakie,  53  111.  495. 

Since  the  act  of  1861,  the  husband  has  no  control  over 
his  wife's  lands,  and  no  interest  in  them  subject  to  execution. 
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His  interest,  "at  best,  is  now  a  bare  possibility."  Martin  v. 
Robson,  65  111.  129 ;  Cole  v.  Van  Riper,  44  id.  58 ;  Beach 
v.  Miller,  50  id.  206.  This  bare  possibility  is  not  liable  for 
his  debts,  and  all  that  can  be  affected  by  the  fifth  clause  of 
the  will  is  the  estate  by  the  curtesy  after  the  wife's  death. 
If  that  is  not  affected,  the  whole  clause  is  without  meaning. 
Since  the  power  exists,  where  the  intention  is  expressed,  to 
limit  the  estate  so  as  to  exclude  the  husband's  curtesy,  there 
is  no  reason  why  the  right  should  not  be  enforced  in  a  court 
of  law.  But  whether  legal  or  equitable,  appellees'  rights  may 
be  preserved  in  this  proceeding.  These  appellees  interplead 
under  the  statute,  sec.  29,  chap.  11,  Eev.  Stat.  1874,  p.  157. 
Under  this  section,  the  right  exists  where  real  estate  only  is 
attached.  Williams  v.  Van  Meter,  19  111.  293;  City  Ins.  Co. 
v.  Commercial  Bank,  68  id.  348 ;  Gardner  et  al.  v.  Com.  Nat. 
Bank,  95  id.  298. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  attachment,  brought  by  Lewis  Mon- 
roe against  James  Yan  Meter,  a  levy  having  been  made  on 
certain  real  estate  in  Coles  county.  Appellees  appeared  and 
interpleaded,  claiming  to  own  the  property  levied  upon  under 
the  writ  of  attachment.  Upon  a  trial  of  the  issue  presented 
by  the  pleadings  the  court  found  in  favor  of  appellees,  and 
rendered  judgment  against  the  plaintiff  in  the  attachment 
for  costs.  To  reverse  this  judgment  an  appeal  was  taken  to 
this  court. 

The  first  question  presented  by  the  record  is,  whether  an 
appeal  will  lie  directly  to  this  court.  If  a  freehold  is  involved, 
then  the  appeal  was  properly  taken;  otherwise  it  will  have 
to  be  dismissed.  In  an  ordinary  attachment,  where  a  levy  is 
made  upon  real  estate,  it  is  plain  that  a  freehold  would  not 
be  involved.  But  in  this  case,  after  the  writ  had  been  levied 
on  the  real  estate  involved,  appellees,  who  were  not  parties  to 
the  proceeding,  appeared,  as  they  had  the  right  to  do  under 
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sec.  29,  Eev.  Stat.  1874,  p.  157,  and  interpleaded,  claim- 
ing to  own  the  property.  In  the  plea  it  was,  among  other 
things,  averred  "that  they  are  the  owners  in  fee  simple  of  the 
said  property  so  levied  on  and  attached,  and  this  they  are 
ready  to  verify,"  etc.  To  the  interpleader  the  plaintiff  filed 
a  replication,  in  which  he  averred  "that  the  said  James  L. 
Van  Meter  had,  at  the  time  of  the  levy  of  the  attachment  writ 
in  this  case  upon  the  lands  in  said  interpleader  mentioned, 
a  life  estate  in  the  said  premises  and  lands,  and  now  has 
such  life  estate,"  etc.  To  this  replication  a  rejoinder  was 
filed  by  appellees,  in  which  they  averred  that  they  were  the 
owners  in  fee  of  the  premises,  as  set  up  in  their  plea  of  inter- 
pleader, and  that  the  said  James  L.  VanMeter  did  not,  at  the 
time  of  the  levy  of  the  writ  of  attachment,  or  at  any  other 
time,  have  a  life  estate  in  the  premises. 

It  will  be  observed,  that  under  the  pleadings  the  issue 
made  and  to  be  determined  by  the  evidence  was  one  of  title 
to  the  land  levied  on  by  the  writ  of  attachment.  On  the  one 
hand  it  was  claimed  that  the  defendant  in  the  attachment 
owned  a  life  estate  in  the  premises,  while  on  the  other  hand 
appellees,  who  were  his  children,  claimed  that  he  had  no  title 
whatever  to  the  property,  and  that  they  were  the  owners  in 
fee.  A  freehold  is  always  involved  in  an  action  where  the 
title  to  the  land  is  presented  and  in  issue  between  the  parties. 
Here  a  freehold  was  as  clearly  involved  as  it  would  have  been 
had  appellees  brought  an  action  of  ejectment  against  James 
VanMeter  to  recover  the  possession  of  the  land.  Under  the 
pleadings  and  evidence  there  was  but  one  question  before  the 
court,  and  that  was  whether  James  VanMeter  had  title  to  the 
land  at  the  time  the  attachment  was  levied;  and  in  the 
determination  of  that  question  there  can  be  no  doubt  in 
regard  to  a  freehold  being  involved. 

We  now  come  to  the  merits  of  the  case.  The  court,  on 
the  hearing  of  the  evidence,  found  that  appellees  owned  the 
premises,   and  that  James  VanMeter,  the  defendant  in  the 
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attachment,  had  no  interest  therein,  and  it  is  urged  that 
this  finding  is  erroneous.  The  premises  originally  belonged 
to  Thornton  Lewis,  who  died  in  1872,  testate,  devising  the 
premises  to  his  daughter,  Fannie  L.  Van  Meter,  who  was  the 
wife  of  James  Van  Meter  and  the  mother  of  appellees.  Fan- 
nie L.  VanMeter  died  in  1880,  testate,  directing  in  her  will 
that  the  property  should  be  sold  and  the  proceeds  invested  in 
real  estate  in  Kentucky,  and  that  such  property  should  be 
disposed  of  in  a  certain  specified  manner.  Under  this  evi- 
dence it  is  contended  that  James  VanMeter  is  tenant  by  the 
curtesy  of  the  lands  in  question.  The  estate  of  curtesy 
having  been  abrogated  by  section  1,  Eev.  Stat.  1874,  page 
423,  it  was  incumbent  upon  appellant  to  prove  that  James 
VanMeter  became  invested  with  the  estate  as  tenant  by  the 
curtesy  before  this  statute  became  the  law  of  the  land.  This 
the  evidence  does  not  establish.  "There  are  four  requisites 
necessary  to  make  a  tenancy  by  the  curtesy :  marriage,  seizin 
of  the  wife,  issue,  and  death  of  the  wife."  1  Blackstone, 
127.  Now,  while  the  evidence  shows  marriage,  seizin  of 
the  wife,  and  her  death,  the  record  fails  to  show  children  born 
prior  to  July  1,  1874,  the  time  when  the  estate  was  abolished 
by  the  legislature. 

But,  aside  from  this  question,  we  are  not  satisfied,  after  a 
careful  consideration  of  the  will  of  Thornton  Lewis,  deceased, 
that  James  VanMeter  would  be  entitled  to  an  estate  of  curtesy 
in  the  lands  had  the  estate  never  been  abolished  by  statute. 
The  will  of  the  testator,  after  devising  the  property  in  ques- 
tion to  Fannie  L.  VanMeter,  contains  this  provision: 

"Item  5.  No  part  of  any  property  or  money  herein  given 
to  my  said  daughters,  Amelia  C.  VanMeter,  Fannie  L.  Van 
Meter,  or  Mary  S.  Phillips,  that  has  not  already  passed 
beyond  my  control  by  deed  of  gift,  conveyance,  or  otherwise, 
is  ever,  in  any  event,  to  be  responsible  or  liable,  in  whole  or 
part,  toward  the  payment  of  any  debt  or  debts,  owing  or 
hereafter  created  by  their  respective  husbands,  but  all  of  it, 
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of  every  kind  and  description,  and  the  proceeds  thereof,  is  to 
be  held  and  kept  free  from  such  liabilities.  If,  however,  any 
of  my  said  daughters  should  desire  to  sell  the  real  estate 
thus  given  to  them  they  may  do  so,  provided  the  proceeds 
thereof  are  reinvested  in  other  real  estate,  with  the  title  to 
still  remain  in  them. " 

While  it  is  true  this  clause  in  the  will  does  not  in  express 
words  declare  that  the  husband  of  the  daughter  shall  be 
excluded  from  the  estate  of  curtesy  in  the  lands  claimed,  yet 
such  is  the  obvious  meaning  of  the  language  employed  by 
the  testator.  The  evident  intent  of  the  testator  was  to  so 
devise  the  property  to  his  daughter  that  it  could  never  be 
taken  and  sold  for  any  debt  or  liability  of  the  husband.  This 
object  could  not  be  carried  out  if  the  husband  could,  in  any 
event,  acquire  an  estate  of  curtesy,  and  hence  there  can  be 
no  doubt  the  testator  intended  that  the  husband  should  be 
excluded  from  such  an  estate.  Shall  the  intention  of  the 
testator  prevail?  In  Pool  v.  Blakie,  53  111.  495,  which  was 
a  case  similar  to  the  one  under  consideration,  it  was  held 
to  be  a  rule  in  construing  deeds  or  wills,  that  the  intention 
of  the  grantor  or  testator,  as  manifested  by  the  words 
employed,  must  be  carried  into  effect, — that  a  husband  can 
not  be  tenant  by  the  curtesy  of  real  estate  conveyed  to  the 
wife  for  her  sole  and  separate  use,  and  with  power  of  dis- 
posal, and  who  has  disposed  of  it  by  will  duly  executed  and 
attested.  There  is  no  difference  in  principle  between  the 
case  cited  and  the  one  before  us,  and  unless  the  decision  in 
the  Pool  case  is  to  be  overruled,  it  must  control  here. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


23—100  III. 
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The  City  of  Waveely 
v. 
The  Auditor  of  Public  Accounts  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Deceee — can  not  affect  parties  and  interests  not  before  the  court. 
On  bill  by  a  municipal  corporation  to  have  its  bonds  and  the  coupons  thereto 
attached  declared  illegal  and  void,  when  neither  the  bonds  nor  the  owners 
are  within  the  jurisdiction  of  the  court,  no  decree  can  be  rendered  that  will 
affect  such  bonds  or  their  owners. 

2.  Taxes — who  may  enjoin  their  collection.  A  municipal  corporation 
can  not  maintain  a  bill  to  restrain  the  collection  of  a  tax  levied  on  property 
within  its  limits  to  pay  bonds  of  the  corporation,  though  they  are  illegal. 
Only  tax-payers  can  complain  of  such  tax. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Henry,  Cook  &  Lord,  for  the  appellant. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appel- 
lees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  the  city  of  Waverly 
and  Henry  M.  Miller,  and  other  resident  tax-payers  of  the 
city,  who  sue  on  their  own  behalf  and  on  behalf  of  all  tax- 
payers of  the  city  who  may  be  willing  to  join  in  maintaining 
the  bill,  and  against  State  and  county  officers  named,  the 
Jacksonville,  Northwestern  and  Southeastern  Eailroad  Com- 
pany, and  the  unknown  owners  of  bonds  and  coupons  issued 
by  the  city  of  Waverly  to  the  defendant  railroad  company  in 
payment  of  stock  in  such  company.  It  is  represented  in  the 
bill,  the  bonds  issued  by  the  town  of  Waverly  to  the  railroad 
company  were  issued  without  any  authority  of  law,  and  for 
that  reason  are  null  and  void ;  that  such  bonds  were  duly 
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registered  in  the  office  of  the  Auditor  of  Public  Accounts, 
under  the  provisions  of  the  act  of  1869 ;  that  such  Auditor 
has  annually  certified  a  tax  under  that  law  to  the  county 
clerk  of  Morgan  county ;  that  such  clerk  has  extended  such 
tax  on  the  tax  books,  and  that  the  sheriff  of  the  county  has 
been  collecting  such  tax  for  the  payment  of  such  illegal  bonds 
and  coupons  off  the  tax-payers  of  the  town,  and  the  charge 
is,  such  officers  threaten  and  intend  to  continue  to  levy  and 
collect  such  illegal  tax  off  the  tax-payers  of  the  town,  from 
year  to  year,  until  such  illegal  bonds  and  coupons  are  .fully 
paid.  The  prayer  of  the  bill  is,  that  the  bonds  and  coupons 
be  declared  void,  and  the  collection  of  the  taxes  levied  for 
their  payment  be  perpetually  enjoined.  A  demurrer  was 
interposed  to  the  bill,  which  was  by  the  court  sustained  and 
the  bill  dismissed.  From  that  decree  the  city  of  Waverly, 
one  of  complainants,  prayed  an  appeal  to  this  court,  which  was 
granted,  and  as  the  appeal  was  asked  for  by  a  municipal  cor- 
poration, it  was  allowed  by  the  court,  under  the  statute, 
without  bond.  None  of  the  other  complainants  joined  in  the 
appeal,  nor  does  it  appear  they  have  sued  out  any  writ  of 
error.  It  is  only  the  appeal  of  the  city  of  Waverly  that  is 
now  to  be  heard  in  this  court. 

It  seems  clear,  that  in  no  event  could  any  relief  be  decreed 
in  favor  of  the  city  of  Waverly.  Neither  the  bonds  of  the 
municipality  nor  the  owners  are  within  the  jurisdiction  of 
the  court,  and  no  decree  that  would  affect  either  the  bonds 
or  the  owners  could  be  rendered  on  the  present  bill.  Town 
of  Virden  v.  Needles,   98  111.  366  ;   Welch  v.  Post,  99  id.  471. 

As  respects  the  propriety  of  enjoining  the  collection  of  the 
taxes  levied  on  the  property  situated  within  the  corporate 
limits  of  the  municipality  for  the  payment  of  the  bonds 
alleged  to  be  illegal,  and  the  interest  thereon,  that  is  a  ques- 
tion in  which  the  corporation  has  no  possible  interest. 
The  city  has  no  property  subject  to  taxation,  and  whether 
the  taxes  levied  upon  citizens  shall  be  collected  or  not  is   a 
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matter  of  their  own  concern.  It  is  not  understood  a  muni- 
cipal corporation  may  interfere  to  restrain,  by  bill  filed  for 
that  purpose,  the  collection  of  a  tax  levied  on  property  within 
its  corporate  limits.  Only  tax-payers,  of  which  the  corpo- 
ration is  not  one,  are  interested,  and  only  such  parties  may 
complain. 

No  matter  what  view  might  be  taken  of  the  case  as  made 
by  the  bill,  it  is  plain  the  decree  as  to  the  city  of  Waverly, 
which  is  the  only  party  prosecuting  or  that  can  be  heard 
on  this  appeal,  must  be  affirmed,  which  is  done. 

Decree  affirmed. 


Charles  E.  Eeynolds 

v. 

Mary  Ann  McCurry  et  al. 

Filed  at  Springfield  September  SO,  1881. 

1.  Partition — jurisdiction  of  subject  matter.  Lands  not  held  in  joint 
tenancy,  tenancy  in  common  or  coparcenary,  are  not  subject  to  partition, 
either  at  common  law  or  under  the  statute,  and  the  court  will  have  no  juris- 
diction of  the  subject  matter  of  a  suit  for  partition,  and  therefore  a  pro- 
ceeding for  the  partition  of  such  lands  will  be  absolutely  null  and  void. 

2.  Guardian  and  ward — setting  aside  guardian's  sale  of  ward's  land. 
A  bill  by  an  infant  to  set  aside  a  sale  of  his  lands  under  a  proceeding  by 
his  guardian  to  assign  dower,  and  for  partition  between  the  infant  and  his 
mother,  which  shows  that  an  abundance  of  means  for  the  support  of  the  ward 
came  to  the  guardian,  and  that  such  infant  was  the  sole  owner  of  the  land, 
subject  only  to  the  dower  of  his  mother,  and  that  the  guardian  and  mother 
entered  into  an  unlawful  combination  for  the  purpose  of  converting  his  estate 
to  their  own  use,  under  which  a  decree  of  sale  was  procured  and  the  sale 
made,  presents  sufficient  ground  for  the  relief  sought. 

3.  Same — ward  not  bound  to  tender  the  purchase  money  paid  to  his 
guardian,  before  avoiding  guardian's  sale.  Where  a  guardian,  under  a  void 
decree,  sells  the  land  of  his  ward,  and  appropriates  the  purchase  money  to  his 
own  use,  the  ward  will  not  be  required  to  restore  to  the  purchaser  the  price 
paid  by  him  as  a  condition  precedent  to  having  the  sale  set  aside. 
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4.  Same — when  must  restore  consideration  to  repudiate  contract.  It  is 
the  general  rule  that  where  the  consideration  of  a  conveyance  by  an  infant 
has  been  expended  so  that  he  is  not  in  a  condition  to  restore  it,  he  may 
nevertheless  avoid  the  conveyance.  It  is  only  when  he  still  has  the  consider- 
ation that  he  will  be  compelled  to  return  it. 

5.  Widow — has  no  estate  in  her  husband's  lands  before  dower  is 
assigned.  Upon  the  death  of  the  ancestor  the  law  immediately  casts  the 
freehold  of  land  upon  the  heir,  subject  to  the  widow's  right  of  dower. 
Before  assignment  of  dower  the  widow  has  no  estate  in  the  land  with  the  heir, 
but  only  a  right  of  action. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Brown,  Kirby  &  Kussell,  for  the  appellant : 

The  whole  proceeding  in  which  the  sale  was  made  is  void,  for 
want  of  jurisdiction  of  the  subject  matter.  It  is  a  proceeding 
for  partition  where  there  was  but  one  heir.  The  widow  had 
no  estate  with  the  heir.  She  was  not  a  co-tenant,  but  held  a 
dower  interest  only.  A  tenant  in  dower  has  no  right  to 
demand  a  partition.  Freeman  on  Partition,  523,  544 ;  Wood 
v.  Chute,  1  Sandf.  Ch.  200;  Coles  v.  Coles,  15  Johns.  320; 
Loycl  v.  Malone,  23  111.  43. 

No  act  done  or  sanctioned  by  the  guardian  can  bind  a 
ward  as  a  ratification ;  nor  will  he  be  held  to  affirm  the  sale 
merely  on  the  ground  that  during  his  minority  the  proceeds 
were  applied  to  his  use  or  for  his  benefit.  Bequa  v.  Holmes, 
26  N.  Y.  338 ;  Wilkinson  v.  Filby,  24  Wis.  441 ;  Freeman  on 
Judicial  Sales,  70. 

In  the  absence  of  all  fraud,  a  court  of  equity  can  not 
release  a  purchaser  at  a  judicial  sale  on  the  ground  that  the 
title  fails.  The  maxim  caveat  emptor  applies  the  same  in 
equity  as  at  law  in  respect  to  such  sales.  Holmes  v.  Shaiv, 
78  111.  578;  Bassett  v.  Lockard,  60  id.  164;  Bishop  v.  O'Con- 
nor, 69  id.  431 ;  Boberts  v.  Hughes,  81  id.  130. 

An  infant  who  is  aggrieved  by  a  decree  in  chancery  may 
file  an  original  bill  for  redress.     Loyd  v.  Malone,  23  111.  43. 
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See,  also,  Hodgen  v.  Guttery,  58  111.  431 ;  Gage  v.  Billings,  56 
id.  268 ;   Gage  v.  Rohrbach,  56  id.  262. 

Messrs.  Ketcham  &  Hatfield,  for  the  appellees : 
It  is  but  equitable  that  if  the  sale  be  set  aside,  it  should  be 
upon  the  repayment  of  the  purchase  money  paid  by  the  pur- 
chasers.     Wickiser  v.  Cook,  85  111.  68. 

The  purchaser  is  not  bound  to  see  to  the  application  of  the 
purchase  money,  nor  that  the  guardian  rendered  a  true 
account.     Mulford  et  al.  v.  Beveridge  et  al.  78  111.  460. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Charles  E.  Keynolds,  by  his  guardian,  Ealph  C.  Curtis,  on 
the  5th  of  March,  1879,  filed  in  the  Morgan  county  circuit 
court  a  bill  in  chancery  against  appellees,  setting  forth,  in 
substance,  that  his  father,  Abraham  Keynolds,  died  intestate 
on  the  12th  of  October,  1868,  leaving  him  surviving,  his 
widow,  Mary  Ann  Keynolds,  now  Mary  Ann  Mc Curry,  and 
complainant,  an  only  child,  then  about  two  years  old ;  that  the 
said  Abraham,  at  the  time  of  his  death,  was  the  owner  of  per- 
sonal property  which  the  administratrix  sold  for  $6758.13, 
and  real  estate  worth  from  §11,000  to  $12,000,  being  250 
acres  of  farming  land  in  Morgan  county ;  that  on  the  22d  day 
of  April,  1871,  one  Harry  Kembach  was  appointed  guardian 
of  complainant,  and  received  as  his  share  of  the  proceeds  of 
the  personal  property,  after  payment  of  debts,  costs,  etc., 
$2269.18,  which  Kembach  converted  to  his  own  use ;  that 
Kembach,  with  the  design  of  injuring  complainant  and  depriv- 
ing him  of  his  inheritance,  conspiring  with  the  widow  of  the 
said  Abraham  Keynolds,  on  the  4th  day  of  August,  1871, 
filed  in  the  circuit  court  of  Morgan  county  an  ex  parte  peti- 
tion for  the  assignment  of  the  widow's  dower,  and  for  the  par- 
tition of  said  lands ;  that  notwithstanding  the  petition  showed 
upon  its  face  the  complainant  was  the  sole  owner  in  fee  of 
said  lands,  subject  to  the  widow's  dower,  the  court,  neverthe- 
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less,  by  its  order,  directed  a  partition  thereof,  and  for  that 
purpose  appointed  commissioners,  who  reported  the  lands  not 
susceptible  of  partition,  and  thereupon  the  court  ordered  the 
lands  sold  and  the  proceeds  divided  between  the  guardian  of 
complainant  and  the  widow  of  the  said  Abraham  Eeynolds, 
which  was  accordingly  done ;  that  so  much  of  the  proceeds 
of  the  sale  of  said  lands  as  came  into  the  hands  of  the  said 
Eembach,  as  guardian  of  complainant,  was  appropriated  and 
converted  by  the  said  Eembach  to  his  own  use ;  that  com- 
plainant never  received  any  part  of  said  fund,  nor  derived  any 
benefit  or  advantage  therefrom.  The  bill  is  brought  against 
the  late  widow  of  the  said  Abraham  Eeynolds,  and  the  pur- 
chasers at  the  so-called  partition  sale,  and  their  assignees, 
and  prays  that  the  said  partition  proceedings  and  sale  of  the 
lands  be  set  aside  and  declared  null  and  void,  that  complain- 
ant be  restored  to  the  possession  of  the  same,  and  that  the 
purchasers  and  their  assignees  be  required  to  account  for  the 
rents,  issues  and  profits. 

To  this  bill  the  court  below  sustained  a  general  demurrer, 
and  entered  a  decree  dismissing  the  same,  and  the  appellant 
brings  the  record  to  this  court  for  review. 

It  is  clear,  from  the  facts  admitted  upon  the  record,  that 
at  the  time  of  these  so-called  partition  proceedings  appellant 
was  the  sole  and  exclusive  owner  of  the  lands  in  question, 
subject  to  the  widow's  dower,  which  was  then  unassigned. 
There  was  no  foundation  for  any  other  claim  upon  them. 
After  the  payment  of  all  debts  and  expenses  of  administra- 
tion there  was  a  surplus  of  the  personal  estate  belonging  to 
complainant,  which  passed  into  the  hands  of  his  guardian, 
amounting  to  $2269.18,  so  that  there  was  not  the  slightest 
occasion  for  selling  these  lands  for  his  support  or  mainte- 
nance. Indeed,  it  is  not  pretended  they  were  sold  for  any 
such  purpose,  and  nothing  of  that  kind  is  intimated  in  the 
proceedings  under  which  the  sale  was  made.  While  the 
widow  had  the  right  to  have  her  dower  assigned  in  the  lands, 
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she  had  no  estate  in  them,  nor  was  she  in  any  sense  a 
co-tenant  with  the  complainant. 

In  discussing  this  subject,  Lomax,  in  his  Digest  of  the  Law 
of  Eeal  Property,  vol.  1,  p.  92,  says:  "The  widow  has  no 
estate  in  the  land  until  assignment,  for  the  law  casts  the 
freehold  upon  the  heir  immediately  upon  the  death  of  the 
ancestor.  She  is  not,  until  assignment,  seized  of  an  undi- 
vided third  part  of  the  land.     Her  right  rests  only  in  action. " 

This  being  so,  it  clearly  follows  that  the  lands  in  question 
were  not  held  in  joint  tenancy,  tenancy  in  common,  or  copar- 
cenary, and  hence  they  were  not,  either  by  the  common  law  or 
the  statute,  subject  to  partition.  Kev.  Stat.  1874,  p.  749 ; 
Freeman  on  Partition  and  Co-tenancy,  pp.  523,  544;  Loyd 
v.  Malone,  23  111.  43. 

The  lands  not  -being  subject  to  partition,  it  follows  the 
court  had  no  jurisdiction  of  the  subject  matter  of  the  suit, 
and  hence  the  whole  proceeding  through  which  appellees 
claim  title  is  absolutely  null  and  void.  Indeed,  this  conclu- 
sion is  not  seriously  controverted  by  counsel  for  appellees. 
But  they  insist  the  demurrer  was  nevertheless  properly  sus- 
tained to  the  bill,  for  the  reason  that  complainant  has  not 
refunded,  or  offered  to  refund,  so  much  of  the  proceeds  of 
the  sale  of  the  lands  as  went  into  the  hands  of  his  guardian, 
and  in  support  of  this  position '  Wickiser  v.  Cook,  85  111.  68, 
is  relied  on.  In  that  case  it  appeared  that  the  ward,  shortly 
after  she  became  of  age,  made  a  conveyance  of  a  tract  of 
land  to  her  late  guardian,  and  upon  a  bill  filed  by  her  to  set 
the  conveyance  aside,  on  the  ground  of  inadequacy  of  price 
and  undue  influence,  it  was  held  she  was  bound  to  return  the 
money  paid  to  her  on  the  land,  as  a  condition  precedent  to 
the  relief  sought. 

The  principle  upon  which  that  case  turned  is  a  very 
familiar  one,  and  of  constant  application.  It  is  simply  this  : 
"Whoever  asks  equity  must  do  equity."  But  the  equity 
which  is  to  be  done  as  the  price  of  the  relief  sought,  depends 
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much  upon  the  circumstances  of  each  particular  case.  In 
that  case  the  contract  was  made  between  two  persons  capable 
of  contracting,  and  while  the  law,  by  reason  of  the  confiden- 
tial relations  that  had  lately  existed  between  them,  required 
the  guardian  to  show,  when  the  conveyance  was  attacked  by 
her,  that  the  transaction  was  fair  and  just  on  his  part,  it  did 
not  authorize  her,  any  more  than  it  would  any  other  adult,  to 
retain  the  price  of  the  land,  or  any  part  of  it,  and  at  the  same 
time  permit  her  to  repudiate  the  contract  by  setting  aside  the 
conveyance.  In  the  present  case,  while  complainant  is  a  mere 
child,  wholly  incapable  of  having  the  slightest  conception  of 
his  rights,  his  guardian  and  mother  enter  into  an  unlawful 
combination  for  the  express  purpose. of  converting  his  estate 
to  their  own  use,  and  in  the  execution  of  this  scheme  they 
institute  a  proceeding  in  court  wholly  unauthorized  by  law, 
and  by  some  means  unaccountable  to  us  succeed  in  obtaining 
an  order  of  sale  of  the  land.  The  land  is  sold,  and  the  pro- 
ceeds divided  between  the  mother  and  guardian,  and  the 
guardian  has  long  since  squandered  his  share  of  the  spoils. 
Not  a  cent  of  the  money  now  remains  to  be  returned  to  appel- 
lees, and  no  part  of  it  was  ever  expended  for  appellant's 
benefit,  and  yet  it  is  insisted  that  unless  this  money  is 
returned  by  appellant  equity  will  afford  him  no  relief.  To 
say  so,  if  the  full  value  of  the  land  was  paid  at  the  sale,  is 
equivalent  to  saying  that  he  must  lose  his  land  altogether, 
or  the  value  of  it,  which  practically  amounts  to  the  same 
thing.  In  short,  the  whole  thing  was  a  flagrant  outrage  on 
his  rights,  in  palpable  violation  of  law,  and  from  which  he 
has  never  received  one  cent's  advantage,  and  to  say  now  he 
must  pay  the  price  of  his  land,  in  order  to  recover  it,  would 
be  a  simple  denial  of  justice. 

But  even  where  one  has  personally  enjoyed  the  benefit  of 
the  consideration  for  a  conveyance  of  land  while  a  minor,  he 
is  not  bound  in  every  case  to  restore  the  consideration  before 
he  is  permitted  to  avoid  his  deed.     The  general  rule  is,  that 
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where  the  consideration  of  a  conveyance  by  an  infant  has 
been  expended,  so  that  he  is  not  in  a  condition  to  restore  it, 
he  may  nevertheless  avoid  the  conveyance.  It  is  only  when 
he  still  has  the  consideration  that  he  will  be  compelled  to 
return  it.  1  Wait's  Actions  and  Defences,  142.  Any  other 
rule  would  leave  thoughtless,  extravagant  young  persons  at 
the  mercy  of  sharpers  and  land  sharks. 

Inasmuch  as  the  guardian  of  appellant  would  have  had 
the  right  to  collect  the  rents  and  profits  of  these  lands,  it 
may  be  that  the  moneys  received  by  him  from  the  purchasers 
at  the  so-called  partition  sale  would,  in  equity,  be  treated  as 
rents  or  compensation  for  the  use  of  the  lands  during  the 
time  they  were  in  their  possession  or  the  possession  of  their 
assignees,  and  if  so,  the  purchase  money  would  be  a  legitimate 
set-off  against  the  claim  of  complainant  for  the  rents  and 
profits  during  the  time  he  has  been  kept  out  of  possession. 
But  upon  this  question  we  at  present  decline  to  express  any 
opinion.  What  is  here  suggested  is  done  for  the  purpose  solely 
of  directing  the  attention  of  counsel  to  that  phase  of  the  case. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrer  to  the 
bill,  and  permit  the  appellees  to  answer  the  same,  if  they 
shall  be  so  advised. 

Decree  reversed. 


Eli  P.  Williams 

v. 

Isaac  M.  Jones  et  ux. 

Filed  at  Springfield  September  30,  1881. 

1.  Homestead — when  debt  is  for  purchase  money.  Where  the  assignee 
of  notes  given  for  a  part  of  the  purchase  price  of  land,  by  an  arrangement 
with  the  principal  maker,  who  was  the  purchaser  of  the  land,  surrenders  the 
notes  and  takes  from  him  in  lieu  thereof  the  note  of  the  purchaser  alone, 
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with  a  trust  deed  on  the  land  to  secure  the  note,  the  debt  will  be  unchanged, 
and  will  remain  a  debt  incurred  for  the  purchase  money. 

2.  Same — exception  in  statute  is  not  confined  to  vendor's  lien.  The 
object  of  the  limitation  of  the  homestead  exemption  to  debts  not  incurred 
for  the  purchase  money  is  not  merely  to  protect  the  vendor's  lien,— so 
although  there  be  a  waiver  of  the  lien  by  taking  other  security  for  the  pur- 
chase money,  the  holder  of  the  indebtedness  will  not  thereby  lose  the  protec- 
tion of  the  statute. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Eli  P.  Williams,  against 
Isaac  M.  Jones  and  wife,  to  foreclose  a  deed  of  trust.  The 
bill  alleged,  among  other  things,  that  the  debt  was  for  pur- 
chase money,  which  was  denied  by  the  answer,  and  a  home- 
stead set  up  in  defence,  it  not  having  been  properly  released 
in  the  trust  deed.  On  the  hearing  the  circuit  court  dismissed 
the  bill  at  the  costs  of  the  complainant. 

The  following  is  the  agreed  statement  of  the  facts : 
"About  five  years  ago,  (1875),  William  0.  Gray,  Samuel 
Steele  and  W.  H.  Cottingham  owned  the  property  in  contro- 
versy, and  sold  the  same  to  defendant  Isaac  M.  Jones,  taking 
his  notes  for  part  of  the  purchase  money,  with  Wm.  C.  Beale 
as  personal  security.  Before  these  notes  matured,  Gray  and 
others  sold  and  assigned  them  to  complainant,  Williams,  who 
surrendered  the  notes  to  Jones,  upon  his  giving  the  note  and 
trust  deed  in  controversy  upon  the  same  land  for  the  same 
debt."  Then  follows  a  copy  of  the  note  and  trust  deed,  usual 
form.  The  certificate  of  acknowledgment  to  the  trust  deed 
does  not  state  that  the  parties  released  the  right  of  home- 
stead. 

It  was  further  agreed  that  unless  the  debt  is  for  purchase 
money,  the  defendants  are  entitled  to  and  have  an  estate  of 
homestead  in  the  premises,  and  that  the  land  is  not  worth 
over  $1000. 
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Mr.  M.  Donahue,  and  Mr.  E.  A.  Lemon,  for  the  plaintiff 
in  error: 

A  homestead  is  not  exempt  from  sale  for  a  debt  or  liability 
incurred  for  the  purchase  or  improvement  thereof.  Eev. 
Stat.  1874,  p.  497,  sec.  4. 

The  debt  in  this  case  was  for  purchase  money,  which  has 
never  been  paid.  The  renewal  of  the  note, — the  evidence  of 
the  debt  to  the  assignee, — does  not  change  the  character  of 
the  debt.  Fowler  v.  Ellwood,  66  111.  438 ;  Smyth  on  Home- 
stead Exemptions,  221. 

This  court  has  often  decided  that  where  a  person  loans 
money  to  another  to  enable  the  latter  to  purchase  a  home- 
stead, the  money  so  loaned  is  purchase  money.  Austin  v. 
Underwood,  37  111.  438 ;  Magee  v.  Magee,  51  id.  500. 

Now,  if  the  only  object  of  the  exception  in  the  statute 
was  to  protect  the  vendor  in  his  lien,  we  fail  to  understand 
the  principle  upon  which  the  above  cases  were  decided. 
If,  however,  the  intention  of  the  statute  was  to  protect 
and  secure  the  debt  regardless  of  the  capacity  (whether  as 
vendor  or  otherwise)  in  which  the  creditor  held  the  evidence 
of  the  debt,  we  can  then  readily  see  the  reason  and  force  of 
such  an  interpretation. 

If  a  court  of  equity  will  look  at  the  substance  of  this  trans- 
action, we  think  there  is  no  room  to  doubt  that  this  is  pur- 
chase money.     See  Kimble  v.  Esworthy  et  al.  6  Bradw.  517. 

Messrs.  Booth  &  Van  Meter,  for  the  defendants  in  error : 

The  object  of  the  third  section  of  the  Homestead  Exemp- 
tion act  of  1874  is  to  protect  the  vendor's  lien.  Eev.  Stat. 
1874,  p.  497 ;  Phelps  v.  Conover,  25  111.  309 ;  Eyster  v.  Hath- 
eivay,  50  id.  522. 

Taking  personal  security  on  the  note  given  for  purchase 
money  waives  vendor's  lien.     Moshier  v.  Meek,  80  111.  79. 

The  person  to  whom  a  note  given  for  purchase  money  is 
assigned  can  not  enforce  the  vendor's  lien.  Moshier  v.  Meek, 
80  111.  79. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  sole  question  presented  in  this  case  is,  whether  the  debt 
in  question  is  a  debt  "incurred  for  the  purchase"  of  the  prem- 
ises in  which  defendants  in  error  claim  an  estate  of  homestead. 
We  can  not  doubt  that  it  is.  The  land  was  sold  by  Gray, 
Steele  and  Cottingham  to  Jones.  For  a  part  of  the  purchase 
price  Jones  gave  his  notes,  payable  to  the  vendors,  with 
•Beale  as  security.  These  notes  were  sold  and  assigned  by 
the  payees  to  Williams.  Williams  afterwards,  by  an  arrange- 
ment with  Jones,  (the  principal  in  the  notes,  and  the  pur- 
chaser of  the  property  for  which  the  notes  were  given,) 
surrendered  these  notes  to  Jones,  and  took  from  him  in  lieu 
thereof,  and  as  security  for  the  same  debt,  the  note  of  Jones 
alone,  and  a  trust  deed  upon  the  land  so  bought,  to  secure 
the  payment  thereof. 

The  statute  as  to  homestead  exemption  provides,  that  "no 
property  shall,  by  virtue  of  this  act,  be  exempt  from  sale  *  * 
for  a  debt  or  liability  incurred  for  the  purchase  or  improve- 
ment thereof."  This  debt  is  admitted  to  be  the  same  debt 
as  that  for  which  the  original  notes  were  given,  and  it  is 
agreed  that  the  first  notes  were  given  for  purchase  money. 
It  falls  clearly  within  the  express  words  of  the  statute. 

Counsel  for  Jones  contend  that  the  object  of  this  limita- 
tion of  the  homestead  exemption  was  merely  "to  protect  the 
vendor's  lien, "  and  hence  insist  that  the  vendor's  lien  being 
waived  by  taking  personal  security  on  the  original  notes,  the 
protection  of  the  statute  is  lost.  There  is  no  ground  for  say- 
ing the  limitation  in  the  statute  was  intended  merely  to  pro- 
tect the  vendor's  lien.  It  is  not  so  limited  by  its  words. 
Counsel  refer  to  Eyster  v.  Hatheway,  50  111.  522,  where  this 
court  said  of  this  provision,  that  it  "applies  only  to  vendors 
and  vendees,  or  those  representing  them. "  In  this  case  the 
plaintiff  in  error  represents  or  stands  in  the  place  of  the 
vendor,  as  the  owner  of  the  debt  for  the  purchase  of  the  prop- 
erty.    Without  reviewing  in  detail  the  cases  referred  to  by 
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counsel,  we  merely  say  we  find  nothing  in  former  decisions  of 
this  court  at  all  incompatible  with  the  views  herein  expressed. 
The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


William  Fogarty  et  al. 

v. 

Joseph  Keam  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Surety  of  guardian — extent  of  his  liability — impeaching  guardi- 
an's report.  If  a  guardian  makes  fictitious  reports  to  the  county  court, 
falsely  charging  himself  with  money  not  in  fact  clue  from  him  to  his  ward, 
for  the  fraudulent  purpose  of  making  his  surety  liable,  a  court  of  equity  will 
doubtless  interfere  at  the  suit  of  the  surety  to  correct  such  reports,  and  make 
them  conform  to  the  truth  as  to  the  amount  of  money  in  fact  owing  by  the 
principal. 

2.  Where,  at  the  death  of  a  guardian,  the  funds  of  his  ward  were  in  the 
hands  of  the  attorney  of  the  guardian,  who,  as  the  attorney  also  of  the  execu- 
tor of  the  guardian's  estate,  had  the  same  inventoried  by  the  executor  as 
coming  to  his  hands,  and  such  attorney,  on  being  appointed  as  guardian  of 
the  ward,  procured  the  allowance  of  a  claim  against  the  estate  of  the  former 
guardian  in  favor  of  the  ward  for  such  sum,  and  afterwards  reported  to  the 
county  court  the  receipt  of  the  amount  of  such  claim  as  paid  by  the  executor, 
when,  in  fact,  no  money  passed  between  them,  it  was  held,  that  the  surety 
of  the  guardian  could  not  have  such  report  set  aside  as  fraudulent,  simply 
because  no  money,  in  fact,  passed  from  the  executor  to  the  guardian.  The 
charge  made  against  the  guardian  in  such  case  would  not  be  regarded  as 
fictitious,  he  being  in  fact  liable  in  such  amount  to  the  ward. 

3.  Where  one  being  liable  for  trust  funds  to  an  infant  is  appointed  guar- 
dian of  the  infant,  and  in  his  report  to  the  county  court  charges  himself  with 
such  money  as  then  in  his  hands,  the  surety  of  the  guardian  will  not  be  per- 
mitted to  exonerate  himself  from  liability  as  to  such  money  by  showing  that 
the  person  who  had  thus  become  guardian  had  squandered  the  same  before 
his  appointment. 

4.  Subrogation — in  favor  of  surety  of  guardian.  The  surety  of  a 
guardian  who  is  compelled  to  pay  money  to  a  succeeding  guardian  of  a  ward, 
will  in  equity  be  subrogated  to  all  the  rights  of  such  succeeding  guardian 
against  other  persons  for  the  same  money. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Logan  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Beach  &  Hodnett,  for  the  appellants : 

1.  The  liability  of  a  surety  is  strictly  construed,  and  can 
not  be  extended  by  implication.  Stull  et  al.  v.  Hance,  62  111. 
52 ;  McLain  et  al.  v.  People,  use,  etc.  85  id.  205 ;  People  v. 
Tompkins  et  al.  74  id.  482 ;  Miller  v.  Stewart,  9  Wheat.  680 ; 
Leggett  et  al.  v.  Humphrey,  21  How.  75 ;  Smith  v.  United 
States,  2  Wall.  235 ;  Mclntyre  et  al.  v.  Trustees  of  Schools,  3 
Bradw.  77 ;  Governor  v.  Lagow,  43  111.  134. 

2.  A  surety  is  a  favorite  of  the  law,  and  every  intend- 
ment is  in  his  favor.  Pope  v.  Chalmers,  60  N.  Y.  164;  Chase 
v.  McDonald,  7  Harris  &  Johns.  160 ;  Law  v.  East  India  Co. 
4  Yes.  824;  Long  v.  Pike,  27  Ohio  St.  498;  Trustees  of 
Schools  v.  Otis  et  al.  85  111.  179 ;  Brandt  on  Suretyship  and 
Guaranty,  107,  sec.  79. 

3.  Sureties  on  official  bonds  are  only  liable  for  defaults 
of  their  principal  occurring  after  the  execution  of  the  bond 
Mclntyre  et  al.  v.  Trustees  of  Schools,  3  Bradw.  77 ;  McLain 
et  al.  v.  People,  etc.  85  111.  205 ;   Vivian  v.  Otis,  24  Wis.  518 
Myles  v.    United  States,    1   McLean,    493 ;   Farrar  et  al.   v 
United  States,  5  Pet.  383;    United  States  v.  Boyd,  15  id.  206 
Inhabitants    of  Rochester  v.   Randall  et  al.    105   Mass.  295 
Patterson  v.  Inhabitants  of  Freehold,  38  N.  J.  255 ;  Jeffers  v 
Johnson,  18  N.  J.  L.  382;   The  Mayor  v.  Van  Horn.  2  Harr 
190 ;    Townsend  v.  Everett,   4  Ala.   607 ;    Hitlen  v.  Lane,  43 
Texas,  279;    Mahaska  County  v.  Ingalls,  16  Iowa,  81;   Res- 
singer  v.  Dickerson,  20  id.  261 ;   Warren  County  v.  Ward,  21 
id.  84;  School  District  v.  McDonald,  39  id.  564. 

4.  A  surety  on  an  official  bond  can  always  impeach  a 
judgment  or  settlement  of  his  principal  for  fraud  or  collusion. 
A  fraudulent  judgment  creates  no  estoppel.  Freeman  on 
Judgments,  sec.  250 ;  Manfg  Co.  v.  Worster,  45  N.  H.  110. 
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5.  A  surety  on  a  guardian's  bond  is  not  liable  for  defalca- 
tion occurring  before  the  execution  of  the  bond.  Sebastian  v. 
Bryan,  21  Ark.  447. 

6.  Where  one  of  two  innocent  parties  must  suffer  from 
the  fraud  of  a  third  party,  the  loss  should  fall  on  him  who 
enabled  such  third  party  to  commit  the  fraud.  Butlers  v. 
Haughivout  et  al.  42  111.  32;  Michigan  Central  R.  R.  Co.  v. 
Phillips  et  al.  60  id.  190 ;  Brundage  v.  Camp,  21  id.  330. 

7.  The  surety  could  not  appeal  from  the  order  of  the 
county  court,  being  no  party  to  it,  and  unless  he  may  file  his 
bill  he  is  without  a  remedy  to  correct  a  false  and  fraudulent 
report  by  which  he  is  robbed  of  his  property. 

8.  The  doctrine  announced  by  the  Appellate  Court  had  its 
origin  in  Baker  v.  Preston,  1  Va.  (Gilmer)  235,  decided  in 
1821  by  a  special  court  organized  to  try  a  single  case.  That 
case  has  been  overruled.  See  Munford  v.  Overseers,  2  Ban- 
dolph,  314 ;  Chaddock  v.  Turner,  6  Leigh,  124 ;  Craivfcn*d  v. 
Turk,  24c  Gratt.  176. 

9.  The  authorities  holding  that  where  a  guardian  has 
converted  the  assets  of  his  ward,  or  an  officer  has  misappro- 
priated moneys,  redress  must  be  had  upon  his  bond  in  force 
at  the  time  -of  the  conversion,  are  numerous.  See  State  v. 
Rhoades,  6  Nev.  363 ;  Notley  v.  Calloway  County,  11  Mo.  457 ; 

State  v.  Norton,  33  Ark. ;  Hatch  v.  Attleborough,  97  Mass. 

537 ;  State  v.  Smith,  26  Mo.  231 ;  Freeholders  v.  Wilson,  1 
How.  (N.  J,)  117;  'State  v.  Fullenwider,  4  Ired.  L.  364;  Gov- 
ernor v.  Sutton,  4  Dev.  &  Batt.  Law,  484 ;  Treasurer  v.  Bates, 
2  Bailey,  381. 

Messrs.  Beason  &  Blinn,  for  the  appellees : 

1.  It  is  not  clearly  proven  that  Lynch  did  not  have  this 
fund  in  his  hands  after  he  became  guardian. 

2.  If  it  be  true  that  Lynch  did  not  have  the  ward's  estate 
after  qualifying  as  guardian,  having  filed  three  reports  in  the 
county  court  that  he  did  have  such  estate,  he  is  estopped  to 
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deny  the  truth  of  those  reports.  Townsin  v.  Olin,  5  Wend. 
207 ;  Eastman  v.  Bennett,  6  Wis.  232 ;  Barrett  v.  Copeland, 
18  Vt.  67;  Hoyne  v.  Small,  22  Me.  14;  Sheldon  v.  Pa^rce,  3 
Seld.  453 ;  Cave  v.  Harte  &  Narm,  913. 

3.  The  sureties  on  a  guardian's  bond  are  estopped  by  the 
report  of  the  guardian,  the  same  as  the  principal.  Pinkstaff 
v.  The  People,  59  111.  148 ;  Marly  v.  Town  of  Metamora,  78 
id.  394 ;  City  of  Chicago  v.  Gage,  95  id.  627 ;  Commissioners 
v.  Mayrant,  2  Brevard,  228 ;  Stovall  v.  Banks,  10  Wall.  583 ; 
The  United  States  v.  Giraidt  et  al.  11  How.  27. 

4.  Lynch,  after  qualifying  as  guardian,  having  obtained 
judgment  against  French,  as  executor  of  Hammon,  for 
$3554.66,  in  receipting  for  the  money  without  receiving  any- 
thing, and  satisfying  the  judgment,  broke  the  condition  of  his 
bond. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  case  was  filed  by  William  Fogarty 
against  Edmond  Lynch  and  others,  and  the  object  was  to 
have  certain  reports,  made  by  defendant  Lynch,  as  guardian 
of  Edward  Applegate,  to  the  county  court,  of  funds  in  his 
hands  belonging  to  his  ward,  set  aside  as  fraudulent  as  to 
complainant,  who  was  one  of  the  sureties  on  such  guardian's 
bond,  or  to  have  such  reports  so  corrected  as  to  speak  the 
truth  as  to  the  amount  of  funds  actually  in  his  hands  belong- 
ing to  his  ward.  The  questions  involved  have  an  interest 
beyond  that  of  the  parties  concerned,  and  have  been  consid- 
ered with  that  care  their  importance  demands. 

As  respects  some  of  the  facts  there  is  no  disagreement,  and 
these  may  be  shortly  stated,  with  a  view  to  assist  to  a  clearer 
understanding  of  the  legal  questions  presented.  Prior  to 
April,  1864,  Eobert  Applegate  died  intestate,  leaving  him 
surviving  Edward  Applegate,  his  only  child  and  heir  at  law, 
then  about  four  years  of  age.  On  the  18th  day  of  April, 
1864,  Jacob  Hammon  was  appointed  guardian  of  the  minor 
24—100  III. 


370  Fogaety  et  al.  v.  Beam  et  al.  [Sept. 

Opinion  of  the  Court. 

child,  and  gave  bond,  in  the  usual  form,  in  the  sum  of  $2000, 
with  Wesley  Montgomery  as  surety.  Hammon  continued  to 
act  as  such  guardian  until  his  death,  which  occurred  in 
November,  1875.  It  seems  the  only  property  that  came  to 
the  hands  of  the  guardian  was  real  estate  that  descended  to 
the  ward  from  his  ancestor,  and  the  rents  and  profits  accru- 
ing therefrom.  Under  an  order  of  court,  the  guardian,  on 
the  12th  day  of  February,  1875,  sold  the  real  estate  of  his 
ward  for  the  sum  of  $2366.55,  the  largest  portion  to  John 
Lockenmyer,  and  the  residue  to  John  Cutlip.  The  pur- 
chasers complied  with  the  terms  of  sale  by  paying  one-third 
of  the  purchase  money  in  cash,  and  securing  the  balance  with 
their  notes,  payable  in  one  and  two  years,  with  interest,  by 
mortgage  on  the  premises.  At  the  time  Hammon  made  the 
sale  of  his  ward's  land,  defendant  Lynch  was  his  attorney, 
and  the  cash  payments  made  by  the  purchasers  at  the  guar- 
dian's sale  were  paid  to  him  by  the  consent  of  the  guardian, 
and  the  money,  together  with  the  notes  and  mortgages  taken, 
remained  all  the  time  in  the  hands  of  Lynch  until  the  death 
of  the  guardian.  A  small  amount  of  money,  derived  from  a 
source  other  than  the  sale  of  the  ward's  land  by  the  guardian, 
was  paid  over  by  him  to  Lynch,  as  his  attorney. 

After  the  death  of  Hammon,  Ezekiel  French  was  appointed 
executor  of  his  estate,  and  after  giving  the  bond  required  by 
the  court,  with  Alexander  Mills  and  Daniel  French  as  his  sure- 
ties, he  entered  upon  the  discharge  of  the  duties  imposed 
by  his  appointment.  On  the  22d  day  of  December,  1875, 
defendant  Lynch  was,  by  the  county  court,  and  perhaps  by 
the  selection  of  the  minor  himself,  appointed  guardian  of 
such  minor,  and  required  to  give  bond  in  the  sum  of  $4000, 
but  he  did  not  give  bond  until  June  11,  1877,  when  he  gave  the 
usual  bond,  with  John  Thompson  and  complainant  as  his  sure- 
ties. Failing  to  give  additional  security  on  his  bond,  as  he 
was  required  to  do  by  the  county  court,  Lynch  was  removed, 
and  Joseph  Beam  was  by  that  court  appointed  guardian  of  the 
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minor.  Other  facts  are  set  forth  in  the  bill,  some  of  which 
are  sufficiently  established  by  the  evidence,  but  others  are 
matters  of  contention  between  the  parties,  and  only  such  of 
them  will  be  referred  to  as  we  go  on  as  may  be  necessary  to 
an  understanding  of  the  case. 

It  is  alleged  in  the  bill  that  Lynch,  long  before  he  gave 
bond  with  complainant  as  one  of  his .  sureties,  had  squan- 
dered the  funds  placed  in  his  hands  by  Hammon,  and  never 
afterwards  accounted  for  the  same,  either  to  Hammon  in  his 
lifetime,  or  to  his  executor  after  his  death.  It  is  conceded 
Lynch  acted  as  the  attorney  of  the  executor  of  the  estate  of 
Hammon,  and  under  his  advice  the  executor  inventoried  the 
cash  in  his  hands  and  the  notes  given  to  the  guardian  as 
assets  of  the  estate.  After  Lynch  had  given  bond  and 
become  guardian  of  his  ward,  it  seems  he  brought  suit  as 
such  guardian  against  French,  executor  of  the  estate  of  Ham- 
mon, and  recovered  a  judgment  on  an  allowance  of  the  claim 
against  the  estate  for  $3554.66,  which  was  made  up  of  the 
amount  of  cash  and  notes  placed  in  Lynch's  hands  by  Ham- 
mon as  funds  belonging  to  his  ward,  and  of  the  balance 
due  from  the  estate  of  the  former  guardian.  The  executor 
reported  to  the  county  court  that  he  had  paid  the  amount 
of  this  claim  to  Lynch,  as  guardian,  and  his  report  in  that 
respect  was  approved.  Lynch  also  reported  to  the  county 
court  that  he  had  collected  the  full  amount  of  the  claim 
against  the  estate  of  Hammon,  and  charged  himself  with 
$3138.14  of  the  same,  as  having  been  received  in  money,  and 
with  a  note  taken  from  Wesley  Montgomery  to  make  up  the 
equivalent  of  the  claim.  His  report  was  approved  by  the 
county  court.  On  the  removal  of  Lynch  as  guardian  he  made 
another  report,  showing  that  he  had  received,  in  funds  belong- 
ing to  his  ward,  the  sum  of  $3644.43,  which  sum  he  was 
ordered  by  the  court  to  pay  over  to  Joseph  Keam,  his  succes- 
sor in  office. 
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It  is  charged  in  the  bill,  the  report  of  the  executor  that  he 
had  paid  to  Lynch,  as  such  guardian,  the  amount  of  the 
claim  against  the  estate  of  Hammon,  was  untrue ;  that 
Lynch's  report  that  he  had  received  payment  was  also 
untrue,  and  that  the  claim  was  only  satisfied  by  Lynch's 
indebtedness  to  the  estate  of  Hammon,  which  arose  out  of  his 
misappropriation  of  trust  funds  placed  in  his  hands  by  Ham- 
mon, and  which  belonged  to  his  ward.  It  is  that  report  of 
Lynch,  as  such  guardian,  that  complainant  seeks  to  impeach 
as  fraudulent  as  to  him,  on  the  ground  the  funds  reported  by 
him  as  belonging  to  his  ward  had,  long  before  Lynch  had 
qualified  as  guardian,  been  misappropriated  by  him,  and  that 
nothing  had,  in  fact,  been  received  by  him  in  satisfaction  of 
the  claim  against  the  estate  of  Hammon,  the  former  guardian. 
To  this  bill  answers  were  filed  by  all  defendants  having  any 
real  interest  in  the  litigation,  and  had  the  pleadings  ended 
here,  only  the  case  now  before  this  court  would  have  been  pre- 
sented for  hearing  in  the  circuit  court.  The  case  was  greatly 
complicated  in  that  court  and  in  the  Appellate  Court  by 
cross-bills  and  answers  thereto,  and  issues  formed  on  the 
same. 

Joseph  Eeam,  the  successor  to  Lynch  as  guardian  of  the 
minor,  after  filing  his  answer  to  the  original  bill,  exhibited 
his  cross-bill,  in  which  he  set  forth  the  facts  to  which 
we  have  referred  as  undisputed  facts,  and  also  set  forth 
some  new  facts,  on  which  he  asked  relief.  It  is  alleged 
that  before  Lynch  gave  bond  so  that  he  could  qualify  as 
guardian,  he  gave  up  the  notes  Lockenmyer  and  Cutlip  had 
given  to  Hammon  for  the  lands  bought  at  the  guardian's  sale, 
and  in  their  stead  took  from  them  notes  payable  to  himself 
for  the  amount  due  from  them,  and  that  French,  as  executor 
of  the  estate  of  Hammon,  to  whom  the  notes  were  given, 
released  and  caused  the  mortgage  by  which  they  were  secured 
to  be  entered  satisfied,  and  that  afterwards  Lynch  sold  one 
of  the  new  notes  to  John  A.  Lutz,  one  to  Abram  Mayfield, 
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one  to  William  Hargadine,  and  one  to  John  Houser,  and  the 
note  taken  from  Montgomery  was  sold  to  A.  B.  Boberts,  and 
it  is  charged  that  each  of  these  purchasers  had  notice  these 
notes  represented  trust  funds  in  the  hands  of  Lynch,  and 
for  that  reason  he  had  no  rightful  authority  to  sell  them  to 
pay  his  private  debts  owing  to  the  respective  purchasers. 
This  cross-bill  asks  a  personal  decree  against  Lynch,  and  his 
sureties,  John  Thompson  and  complainant,  for  the  whole 
amount  due  the  ward,  and  also  a  decree  against  the  executor 
of  the  estate  of  Hammon,  for  the  amount  of  the  claim  allowed 
in  favor  of  Lynch,  as  guardian,  in  which  was  included  the 
amount  of  the  notes  in  Lynch's  hands  secured  by  mortgage, 
and  which  the  executor  released  to  the  makers ;  and  also 
for  a  decree  against  Lockenmyer  and  Cutlip  for  the  amount 
due  on  the  notes  made  by  them  to  Hammon  for  the  lands 
bought  at  the  guardian's  sale ;  and  also  for  a  decree  against 
the  several  purchasers  of  the  new  notes  made  by  Locken- 
myer and  Cutlip  for  the  amount  of  the  notes  by  them  sever- 
ally bought  of  Lynch. 

Afterwards,  Lockenmyer  and  Cutlip  filed  a  cross-bill  as  to 
matters  set  forth  in  the  cross-bill  of  Beam,  so  far  as  the 
same  affected  them,  alleging  therein  that  the  renewal  of  their 
notes  which  had  been  given  to  Hammon  was  done  at  the 
solicitation  of  French,  the  executor,  and  Lynch,  and  asks 
that  the  making  of  the  new  notes  may  be  regarded  as  full 
payment  of  their  original  notes  to  Hammon,  and  if  that  is  not 
equitable,  that  a  decree  may  be  rendered  against  French,  the 
executor,  and  his  sureties,  Mills  and  French,  or  that  a  decree 
may  be  rendered  severally  against  Lutz,  Mayfielcl,  Hargadine 
and  Houser  for  the  amount  of  the  notes  by  them  severally 
purchased  of  Lynch,  or  that  a  decree  be  rendered  against 
Lynch  and  his  sureties  for  the  amount  due  to  the  guardian, 
to  the  end  that  complainants  in  this  cross-bill  may  be  dis- 
charged from  further  payment  on  account  of  the  lands  bought 
at  the  guardian's  sale. 
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Answers  were  filed  to  this  cross-bill,  as  well  as  to  the 
original  bill,  and  the  cross-bill  of  Beam,  to  which  replications 
were  filed.  A  good  deal  of  testimony  was  taken.  Much  of 
it  was  as  to  the  solvency  of  some  of  the  parties  alleged  to  be 
liable  for  the  trust  funds  alleged  to  have  been  wasted  by 
Lynch,  and  especially  as  to  the  solvency  or  insolvency  of 
Lynch  and  the  surety  on  the  bond  of  Hammon,  as  guardian. 
On  the  hearing,  the  court  decreed  substantially  the  relief 
asked  in  the  original  bill  and  part  of  the  relief  asked  by  Beam 
in  his  cross-bill,  but  no  relief  was  granted  to  Lockenmyer 
and  Cutlip  on  their  cross-bill.  By  the  decree  of  the  circuit 
court  Lynch  was  held  personally  liable  for  the  whole  fund 
that  had  come  to  his  hands  and  was  then  due  to  his  suc- 
cessor, and  he  was  ordered  to  pay  over  the  same  within  a 
time  fixed  by  the  court,  and  in  default  of  payment  by  Lynch 
it  was  further  decreed  that  Montgomery,  who  was  the  surety 
on  the  bond  of  Hammon,  should  pay  Beam,  the  present 
guardian,  $1312.36,  and  a  portion  of  the  costs  of  suit;  that 
complainant  in  the  original  bill,  and  John  Thompson,  sure- 
ties on  the  bond  of  Lynch,  as  guardian,  should  pay  to  Beam 
$417.76,  with  interest,  and  a  certain  portion  of  the  costs  of 
suit ;  that  Lockenmyer,  and  George  Stoll,  who  was  surety  on 
the  note  of  Lockenmyer,  should  pay  to  Beam  $2,055.41,  with 
interest,  and  a  certain  portion  of  the  costs  of  suit ;  that  Cut- 
lip  should  pay  to  Beam  the  sum  of  $139.57,  with  interest, 
and  a  portion  of  the  costs ;  and  that,  upon  making  such  pay- 
ments, the  parties  paying  the  same  shall  be  subrogated  to 
the  rights  of  Beam  to  enforce  payment  as  against  Lynch.  It 
was  further  decreed  that  the  mortgages  made  by  Lockenmyer 
and  Cutlip,  that  had  previously  been  entered  satisfied  by 
French  as  executor,  be  revived,  and  held  to  be  security  for 
the  amounts  respectively  found  to  be  due  from  them. 

The  case  was  taken  to  the  Appellate  Court  on  error,  and 
the  cause  was  heard  in  that  court  on  errors  assigned  by 
Beam  on  his  own  behalf,  and  on  errors   assigned  by  Locken- 
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myer,  Cutlip  and  Stoll,  as  to  matters  affecting  them  person- 
ally. The  decree  of  the  circuit  court  was  there  reversed,  and 
the  cause  remanded,  with  directions  to  that  court  to  dismiss 
the  original  and  all  the  cross-bills.  The  case  now  comes  to 
this  court  on  the  appeal  of  William  Fogarty,  the  complainant 
in  the  original  bill.  As  complainants  in  the  cross-bills  have 
assigned  no  errors  in  this  court,  it  must  be  understood  they 
acquiesce  in  the  decision  of  the  Appellate  Court,  directing 
that  their  respective  cross-bills  shall  be  dismissed.  Only  a 
single  question  can  arise  on  the  record,  as  the  case  now 
comes  before  this  court,  and  that  is  whether  complainant  is 
entitled  to  the  relief  sought  by  his  original  bill. 

The  bill  in  this  case  is  framed  on  the  theory  a  surety  on  a 
guardian's  or  other  official  bond  may  impeach  settlements  or 
reports  made  by  his  principal,  although  such  settlements  and 
reports  may  have  the  approval  of  a  court  having  jurisdiction  to 
hear  such  matters,  giving  to  them  a  sanction  akin  to  judicial 
determination,  on  account  of  fraud  and  collusion  practiced 
by  the  principal  with  others,  and  that  upon  the  admitted 
principle  that  fraud  vitiates  everything  it  touches,  whether  it 
be  judicial  proceedings  or  official  transactions.  Without  dis- 
cussing cases  in  which  the  principle  insisted  upon  might  have 
its  appropriate  application,  it  may  well  be  questioned  whether 
any  such  case  is  presented  by  this  record.  The  several 
reports  made  by  Lynch,  as ,  guardian,  in  which  he  charges 
himself  with  a  certain  amount  of  money  as  due  from  him  to 
his  ward,  are  absolutely  true  in  that  respect.  The  argument 
on  this  branch  of  the  case  would  have  great  force  if  leveled 
against  purely  fictitious  reports,  in  which  the  principal  falsely 
charges  himself  with  sums  of  money  not  in  fact  due  from 
him,  for  the  fraudulent  purpose  of  making  the  surety  liable. 
Had  this  bill  presented  such  a  case,  doubtless  it  would  be 
conceded  equity  would  interpose  to  make  such  reports  con- 
form to  the  truth  as  to  the  amount  of  money  in  fact  owing 
by  the  principal.     But  no  such  question  is  involved.     In  this 
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case  it  is  not  claimed,  nor  could  it  be  done  with  any  show  of 
sustaining  such  charge,  that  the  guardian,  in  any  report 
made  by  him  to  the  county  court,  charged  himself  with 
more  money  than  was  actually  due  to  his  ward.  In  that 
respect  he  neither  concealed  nor  enlarged  anything.  The  only 
particular  in  which  it  is  assumed  the  guardian's  reports  are 
untrue  is,  that  he  claimed  to  have  certain  sums  of  money  on 
hand  belonging  to  his  ward,  when  in  truth  and  in  fact  he  did 
not  have  the  money  or  securities  for  the  same  on  hand  at 
the  date  of  his  several  reports.  Considering  the  reports  of 
the  guardian  in  the  inverse  order  in  which  they  were  made, 
it  will  be  noted  his  last  report,  made  at  the  April  term  of 
court,  1878,  is  not  open  to  this  objection.  The  guardian 
simply  charges  himself  with  certain  amounts,  without  saying 
whether  he  has  on  hand  the  money  or  securities  equivalent 
to  the  same.  Of  the  second  report  the  same  thing  may  be 
said.  In  that  report  he  charges  himself  with  the  balance  on 
hand  at  date  of  last  report,  and  the  accruing  interest,  and  as 
to  whether  he  then  had  on  hand  the  money  or  the  securities 
for  the  sum  due  his  ward,  the  report  is  silent.  It  can  not 
be  maintained  that  either  of  these  reports  is  untrue  or 
fictitious  in  any  particular.  As  respects  one  item,  and  it  is 
the  principal  one  in  the  first  report  the  guardian  made  to 
the  county  court,  it  may  be  conceded  it  is  not  correct  or  true 
as  therein  stated,  if  it  is  to  be  read  literally.  He  there 
charges  himself  with  "cash  o,n  hand  received  this  day  from 
Ezekiel  French,  executor  of  the  last  will  and  testament  of 
Jacob  Hammon,  deceased,  $3138.14."  No  money  was  in 
fact  received  that  day  from  the  executor  by  the  guardian. 
That  item  was  in  part  payment  of  the  claim  allowed  against 
the  estate  of  Hammon,  and  in  favor  of  Lynch.  The  balance 
of  that  claim,  as  the  reports  show,  was  paid  by  the  note  of 
Montgomery,  the  security  on  Hammon's  bond,  and  which 
was  made  payable  directly  to  Lynch,  and  as  to  which  com- 
plainant makes  no  question  but  what  he  is  liable  as  the 
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surety  of  Lynch.  The  explanation  of  this  item  contained  in 
the  first  report  of  the  guardian  is  this :  It  represents  the 
trust  funds  placed  in  the  hands  of  Lynch  by  Hammon,  and 
which  belonged  to  his  ward.  Hammon  treated  the  money 
and  notes  in  the  hands  of  Lynch,  who  was  his'  attorney  and 
adviser,  as  being  in  his  own  possession.  After  the  death  of 
Hammon  his  executor  seems  to  have  done  the  same  thing. 
He  charged  himself,  both  in  the  inventory  filed  and  in  his 
report  made  to  the  court  for  the  settlement  of  his  accounts 
as  executor,  with  the  funds  in  the  hands  of  Lynch,  who  was 
also  his  attorney,  precisely  the  same  as  he  would  have  done 
had  such  funds  been  in  his  own  actual  possession  at  the  time. 
When  the  guardian  and  the  executor  came  to  settle  the  claim 
of  the  guardian  against  the  estate  of  Hammon,  they  treated 
the  money  as  still  being  in  the  hands  of  Lynch,  and  the 
guardian  receipted  the  claim  as  having  been  paid  by  the 
executor, — no  money  in  fact  passing  between  them.  As 
between  the  guardian  and  the  executor  the  transaction  was 
no  doubt  valid,  but  whether  it  would  operate  to  exonerate 
the  executor  and  his  sureties  from  actual  payment  in  money 
is  a  question  not  now  before  us,  and  for  that  reason  no  opin- 
ion will  be  expressed  touching  it. 

Had  it  appeared  Lynch  still  had  the  trust  funds  on  hand, 
or  other  funds  with  which  to  replace  the  same,  when  com- 
plainant became  his  surety  on  his  official  bond,  his  liability 
for  any  waste  of  such  funds  thereafter  would  not  be  con- 
tested. It  is  sought,  however,  to  prove  the  guardian  did  not 
have  in  his  possession  or  control  the  trust  funds  at  the  time 
complainant  became  his  surety,  but  had  previously  wasted 
the  same,  and  was  then,  and  has  ever  since  continued  to  be, 
insolvent.  This  the  policy  of  the  law  will  not  permit  him 
to  do.  It  would  open  a  wide  door  for  frauds  in  such  matters. 
Here  the  guardian  elects  to  charge  himself  with  the  full 
amount  of  a  claim  in  his  favor  for  funds  belonging  to  his 
ward.    It  is  neither  a  false  nor  a  fictitious  claim.    The  money 
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is  absolutely  due  from  the  guardian  to  his  ward,  and  neither 
the  guardian  nor  his  surety  will  be  permitted  to  deny  he  has 
the  money  admitted  to  be  in  his  hands.  Any  other  rule 
would  be  a  most  unsafe  one,  and  would  lead  to  results  the 
law  will  not  tolerate.  No  case  exactly  analogous  with  the 
one  at  bar  has  before  arisen  in  this  State,  but  the  same  prin- 
ciple has  been  applied  to  sureties  of  defaulting  municipal 
officers.  Morley  v.  Town  of  Metamora,  78  111.  394 ;  City  of 
Chicago  v.  Gage,  95  id.  625 ;  Cawley  v.  The  People,  95  id. 
249.  A  case  more  like  the  one  at  bar  is  Roper  v.  Sangamon 
Lodge,  91  111.  518.  No  reason  is  perceived  why  the  rule 
applied  in  the  cases  cited  may  not,  with  equal  propriety,  be 
applied  to  sureties  of  guardians,  and  other  such  officers. 

Without  admitting  the  rule  stated  would  be  a  harsh  one, 
and  perhaps  in  some  cases  would  work  great  hardship,  it 
may  be  noted  it  would,  in  this  case,  work  no  surprise  to  com- 
plainant, as  he  was  told  by  Lynch  himself,  before  he  became 
surety  on  his  bond,  the  amount  the  ward  would  be  entitled 
to  would  exceed  $3000.  No  fraud  was  practiced  on  him  in 
that  respect.  The  amount  of  the  risk  he  was  about  to 
assume  was  fully  made  known  to  him,  and  with  a  knowledge 
of  these  facts  he  voluntarily  became  obligated  by  a  condition 
in  his  bond,  as  surety,  that  Lynch  would  pay  to  the  party 
entitled  thereto  "all  estate,  title  papers  and  effects  remaining 
in  his  hands,  or  due  from  him."  Whether  Lynch  was  solvent 
or  insolvent,  was  a  question  as  open  to  him  then  for  investi- 
gation as  now,  and  equity  will  not  interpose  to  relieve  him 
from  obligations  voluntarily  assumed,  without  the  imposition 
of  any  fraudulent  practices  on  the  part  of  any  one. 

There  is  another  consideration  that  leads  to  the  same  con- 
clusion. If  complainant  can  be  permitted  to  show  the  trust 
funds  were  misapplied  by  Lynch  prior  to  his  becoming  his 
surety  on  his  official  bond,  so  as  to  exonerate  him  from  lia- 
bility on  such  bond,  that  defence  could  better  be  made  in  the 
action  at  law  on  the  official  bond  of  the  guardian,  which  is 
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now  pending  and  undetermined  in  a  common  law  court,  and 
there  is  therefore  no  reason  why  a  court  of  equity  would 
assume  jurisdiction  in  the  premises. 

It  may  not  be  improper  to  add,  that  in  the  event  complain- 
ant shall  be  compelled  to  pay  the  amount  due  from  Lynch 
to  his  ward,  to  iris  successor,  Keam,  he  will  be  entitled  to  be 
subrogated  to  whatever  rights  Beam  has  or  might  have  to 
enforce  payment  from  Lynch,  or  from  the  executor  of  the 
estate  of  Hammon  and  his  sureties  on  the  claim  allowed 
against  the  estate,  or  as  against  Lockenmyer  or  Cutlip,  or 
as  against  any  of  the  purchasers  of  the  notes  given  by  Lock- 
enmyer or  Cutlip  to  Lynch,  or  either  or  all  of  them.  The 
present  bill,  was  not  framed  with  reference  to  obtaining  such 
relief,  and  if  it  had  been  it  would  have  been  premature,  as 
complainant  had  paid  nothing  as  the  surety  of  Lynch  when 
the  original  bill  was  filed.  As  to  what  rights  or  remedies 
Ream  has  or  might  have  against  any  or  either  of  the  parties 
named,  we  do  not  wish  to  be  understood  as  now  expressing 
any  opinion. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  County  of  Jackson 

v. 

Maston  Eendleman. 

Filed  at  Springfield  September  30,  1881. 

Intebest-beabing  county  obdebs — of  the  power  to  issue  them.  A 
county  board  having  authority  to  contract  for  the  repair  of  its  court  house 
and  the  building  of  fire  proof  safes,  without  restriction  as  to  the  amount  it 
shall  pay  or  the  mode  of  payment,  may  contract  to  pay  for  the  same  in 
interest-bearing  orders  upon  the  county  treasurer,  and  such  orders  will  be 
valid  and  the  interest  collectible. 


380  County  of  Jackson  v.  Eendleman.  [Sept. 

Statement  of  the  case.     Brief  for  the  Appellant. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jackson  county;  the  Hon.  0.  A.  Harker,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  to  the  December 
term  of  the  Jackson  circuit  court,  upon  a  county  order  issued 
by  the  county  board  of  Jackson  county  to  Isaac  Kapp,  dated 
December  24,  1877,  and  assigned  to  the  plaintiff. 

A  jury  was  waived  and  the  cause  tried  by  the  court,  who 
rendered  judgment  for  $500,  refusing  to  allow  interest  upon 
the  order.  The  Appellate  Court,  on  appeal  by  the  plain- 
tiff, reversed  that  judgment  and  remanded  the  cause,  with 
directions  to  enter  judgment  for  the  plaintiff  and  against  the 
county,  with  interest  at  ten  per  cent  from  the  date  of  the  order. 
The  county  brings  the  case  here,  presenting  the  question 
whether  upon  the  facts  presented  by  the  record  it  is  liable  for 
the  interest  on  the  order. 

Mr.  W.  A.  Schwartz,  for  the  appellant: 

1.  The  statute  confers  upon  counties  all  the  powers  they 
possess,  prescribes  all  the  duties  which  they  owe,  and  imposes 
all  the  liabilities  to  which  they  are  subject.  Loper  v.  Henry 
County,  26  Iowa,  264 ;  1  Dillon  on  Mun.  Corp.  sec.  10. 

2.  There  was  no  statute  in  force  when  this  order  Was 
issued  giving  the  county  court  any  power  to  issue  an  interest- 
bearing  order.  Hardin  County  v.  McFarlan,  82  111.  138 ; 
Hall\.  Jackson  County,  95  id.  352;  Britton  v.  Police  Jury,  15 
Wall.  566;   Whitewell  v.  Pulaski  County,  2  Dillon's  C.  C.  251. 

3.  The  county  is  not  estopped  from  setting  up  the 
defence  of  ultra  vires.  1  Dillon  on  Mun.  Corp.  sees.  412, 
406;  Herman's  Law  of  Estoppel,  sec.  224;  Taylor  v.  District 
Township  of  Wayne,  25  Iowa,  447. 

4.  The  statute  giving  interest  does  not  apply  to  counties. 
Madison  County  v.  Bartlett,  1  Scam.  67 ;  Pike  County  v.  Hos- 
ford,  11  111.  170. 


1881.]  County  of  Jackson  v.  Eendleman.  381 

Brief  for  the  Appellee. 

Mr.  Andrew  D.  Duff,  for  the  appellee : 

The  cases  of  Madison  County  v.  Bartlett,  1  Scam.  67,  and 
Pike  County  v.  Hosford,  11  111.  170,  only  decide  that  counties 
are  not  chargeable  with  interest  on  their  contracts  in  the 
absence  of  any  express  agreement  to  pay  interest.  To  the 
same  effect  is  City  of  Pekin  v.  Reynolds,  31  111.  530 ;  City 
of  Chicago  v.  People,  etc.  56  id.  328. 

A  county  may,  by  its  unfair  conduct,  become  liable  for  inter- 
est, even  in  the  absence  of  a  promise  to  pay  it.  LaSalle 
County  v.  Simmons,  5  Gilm.  573 ;  Dillon  on  Mun.  Corp.  sec. 
414,  and  notes. 

This  case  is  unlike  that  of  a  county  issuing  interest-bear- 
ing orders  in  discharge  of  its  legal  liabilities  or  current 
expenses,  where  no  element  of  contract  enters  into  the  obliga- 
tion or  liability  to  pay. 

The  powers  of  counties  to  contract  are  more  express  and 
much  broader  under  the  present  law  than  under  the  old 
statute.  Section  4,  chap.  74,  entitled  "Interest,"  expressly 
names  corporations  as  being  authorized  to  contract  for  the 
payment  of  interest,  while  no  such  provision  is  to  be  found 
in  the  Ke vised  Statutes  of  1845. 

Again,  under  the  present  law,  counties  have  express  power 
"to  make  all  contracts,  and  do  all  other  acts  in  relation  to  the 
property  and  concerns  of  the  county,  necessary  to  the  exer- 
cise of  their  corporate  powers," — (third  clause,  sec.  24,  chap. 
34,  Kev.  Stat.  1874,) — while  the  only  express  power  given 
counties  to  make  contracts  prior  to  1874,  was  confined  to  the 
simple  object  of  purchasing  lots  for  and  building  court  houses 
and  jails  thereon.     Sees.  35,  36,  chap  27,  Eev.  Stat.  1845. 

Independently  of  the  capacity  of  the  county  to  make  such 
promise  in  ordinary  transactions,  we  insist  it  is  estopped 
from  relying  on  this  defence  upon  the  facts  shown  in  this 
record.  A  party  is  always  concluded  from  denying  the 
validity  of  his  acts,  which  were  expressly  designed  to  influ- 
ence the  conduct  of  another,  and  which  did  so  influence  it, 
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and  when  such  denial  will  operate  to  the  injury  of  the  latter. 
Welland  Canal  Co.  v.  Hathaway,  8  Wend.  483 ;  Kinnear  v. 
Mackey,  85  111.  98. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  upon  a  county  order  issued  by  the  board 
of  county  commissioners  of  Jackson  county  to  Isaac  Eapp, 
December  24,  1877.  The  order  was  drawn  for  the  sum  of 
$500,  "for  work  done  on  court  house,  as  per  contract,"  pay- 
able "with  interest  at  ten  per  cent  per  annum,  payable  annu- 
ally." The  circuit  court  rendered  judgment  for  the  plaintiff 
in  the  sum  of  $500,  refusing  to  allow  interest  upon  the  order. 
On  appeal  to  the  Appellate  Court  for  the  Fourth  District  the 
judgment  was  reversed  and  the  cause  remanded,  and  on  peti- 
tion of  the  defendant  the  court  granted  an  appeal  to  this 
court,  making  the  requisite  certificate. 

The  facts,  as  shown  by  the  record,  are,  that  about  the  first 
of  June,  1877,  the  county  board,  having  determined  on  certain 
repairs  on  the  court  house  of  the  county,  including  the  build- 
ing of  two  fire-proof  vaults,  caused  notices  to  be  published 
in  a  number  of  newspapers  that  sealed  proposals  for  doing 
the  work  would  be  received  by  them  until  the  22d  of  that 
month ;  that  the  plans  and  specifications  of  the  work  were 
on  file  in  the  county  clerk's  office,  and  that  the  work  would 
be  paid  for  in  county  orders  of  the  county,  bearing  interest 
at  the  rate  of  ten  per  cent  per  annum.  On  June  22,  on 
opening  the  numerous  bids  sent  in  under  the  notices,  Isaac 
Eapp  was  found  to  be  the  lowest  bidder,  his  bid  being 
$10,850.  The  board  then  awarded  him  the  contract,  on  con- 
dition of  his  filing  a  bond,  etc.  On  July  2  the  board  again 
met,  and  approved  Kapp's  bond,  and  unconditionally  awarded 
him  the  contract  for  that  sum,  to  be  paid  in  the  orders  of  the 
county,  bearing  interest  at  the  rate  of  ten  per  cent  per 
annum,  and  entered  the   same  of   record.     The  work  was 
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done,  and  the  orders  issued  accordingly,  of  which  the  order 
in  suit  was  one,  which  was  duly  assigned  to  the  plaintiff. 
Rapp  testified,  that  if  the  county  had  proposed  to  pay  for 
the  work  in  common  county  orders,  he  would  not  have  under- 
taken the  work  at  any  price,  and  that  no  one  would  have 
done  the  work  for  less  than  $6000  or  $7000  more  than  the 
contract  price ;  that  common  county  orders  were  then  worth 
about  sixty  cents  to  the  dollar,  while  these  interest-bearing 
orders  could  be  "handled"  at  ninety  cents. 

The  liability  of  the  county  to  pay  interest  on  the  order  is 
the  only  question  made  upon  the  record. 

By  section  26,  page  307,  Rev.  Stat.  1874,  it  is  made  the 
duty  of  the  county  board  of  each  county,  "to  erect  or  other- 
wise provide,  when  necessary  and  the  finances  of  the  county 
will  justify  it,  and  keep  in  repair,  a  suitable  court  house, " 
etc.,  and  "to  provide  and  keep  in  repair,  when  the  finances 
of  the  county  permit,  suitable  fire-proof  safes"  for  the  county 
offices.  By  section  24,  page  306,  counties  are  given  the 
power  "to  make  all  contracts  and  do  all  other  acts  in  rela- 
tion to  the  property  and  concerns  of  the  county  necessary  to 
the  exercise  of  their  corporate  powers." 

In  County  of  Hardin  v.  McFarlan,  82  111.  141,  which  was 
an  action  to  recover  the  interest  at  ten  per  cent  per  annum 
on  certain  bonds  which  had  been  issued  by  the  county  of 
Hardin,  this  court  said :  "We  fail  to  discover  in  any  statute 
in  force  when  these  bonds  were  issued,  any  power  in  the  sev- 
eral county  courts  to  issue  interest-bearing  orders,  and  we 
are  satisfied  no  such  power  existed.  The  county  court  could 
exercise  no  discretion  in  this  matter, — it  was  controlled  by 
positive  law." 

But  this  language  is  to  be  taken  with  reference  to  the  par- 
ticular case  in  which  it  was  used.  The  county  of  Hardin, 
there,  had  taken  up  an  amount  of  preexisting  indebtedness, 
common   non-interest-bearing  county  orders,  and  issued  to 
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the  holders  in  lieu  thereof  the  bonds  there  involved,  payable 
with  ten  per  cent  interest  per  annum.  There  was  at  the 
time  a  law  in  force  entitled,  "An  act  to  enable  counties  owing 
debts  to  liquidate  the  same, " — the  mode  being  by  the  levy  of 
a  special  tax.  And  in  Hall  v.  Jackson  County,  95  111.  352,  it 
was  held  that  it  was  not  within  the  powers  of  a'^county  board 
to  allow  or  pay  interest  on  common  county  orders  issued  for 
current  county  expenses,  referring  to  the  County  of  Hardin 
case  as  so  deciding. 

The  present  is  unlike  the  cases  cited.  The  orders  here 
were  not  issued  for  some  prior  indebtedness  which  had  been 
incurred  with  no  reference  to  being  paid  by  interest-bearing 
orders,  but  they,  with  their  interest  clause,  were  the  contract 
price  which  had  been  agreed  to  be  paid  for  work  afterwards 
to  be  performed. 

The  county  board  certainly  had  authority  to  contract  for 
the  repair  of  the  court  house  and  building  the  fire-proof 
vaults,  and  there  being  no  restriction  of  law  as  to  the  amount 
of  the  price  they  should  pay  or  its  mode  of  payment,  we  do 
not  see  why  it  was  not  open  to  them  to  contract  to  pay  in 
interest-bearing  orders,  as  well  as  in  non-interest-bearing 
orders.  There  is  no  prohibition  against  counties  issuing 
interest-bearing  orders,  and  this  court  has  never  decided  that 
counties  had  no  power,  under  any  circumstances,  to  make  a 
valid  contract  for  the  payment  of  interest.  The  cases  cited 
above  are  the  extent  to  which  it  has  gone  in  that  direction. 
The  interest  clause  in  the  orders  here  was  a  part  of  the  con- 
tract price  of  the  work.  It  was  under  the  agreement  that 
the  orders  should  bear  ten  per  cent  interest  that  the  work 
was  contracted  to  be  done,  and  was  performed.  The  interest 
provision  regulated  the  amount  of  the  price  bid,  and  con- 
tracted to  be  taken,  for  the  work.  With  such  provision  the 
county  has  got  the  work  done  at  a  less  price  than  it  would 
have  done  without  it.  The  work  has  been  done  as  it  was 
contracted  to  be  performed,  and  the  contract  price  should  be 
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paid  as  it  was  contracted  to  be  paid.    We  see  no  legal  obstacle 
in  the  way  of  its  being  done. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  :     I  am  unable  to  concur  in  the  judg- 
ment in  this  case. 


James  M.  Fitzgerald 

v. 

Ellen  Fitzgerald  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Deed — impeaching  and  overcoming  certificate  of  acknowledgment. 
To  impeach  the  certificate  of  the  acknowledgment  of  a  deed,  the  proof  must 
show  a  conspiracy  between  the  officer  taking  the  acknowledgment  and  the 
grantee,  or  that  the  officer  practiced  imposition  or  fraud  upon  the  grantor,  and 
the  testimony  of  the  grantor  alone  is  not  sufficient  to  overcome  the  certificate 
and  the  officer's  testimony  in  support  of  the  same. 

2.  As  between  the  immediate  parties  to  the  deed,  the  acknowledgment 
may  be  impeached  for  fraud,  collusion  or  imposition,  but  not  otherwise; — 
and  the  evidence  to  warrant  the  setting  aside  of  a  deed  upon  the  ground  that 
the  acknowledgment  was  obtained  through  fraud,  collusion  or  imposition, 
must,  by  its  completeness  and  reliable  character,  fully  and  clearly  satisfy  the 
court  that  the  certificate  is  untrue  and  fraudulent. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Mr.  John  C  Snigg, 
for  the  plaintiff  in  error : 

The  unsupported  testimony  of  a  party  to  a  deed  that  he 
did  not  execute  it,  can  not  prevail  over  the  official  certificate 
of  the  officer  taking  the  acknowledgment.  Kerr  v.  Russell, 
69  111.  669 ;  Lickmon  v.  Harding,  65  id.  505 ;  Monroe  v.  Poor- 
man  et  al.  62  id.  527  ;  Marston  et  al.  v.  Brittenham,  66  id.  614. 
25—100  III. 
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Messrs.  Kobinson,  Knapp  &  Shutt,  for  the  defendants  in 
error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Bill  was  filed  in  the  circuit  court  of  Sangamon  county,  by 
Ellen  Fitzgerald  and  Mary  Fitzgerald,  against  James  M. 
Fitzgerald,  in  which  it  is  alleged  that  complainants  are  sisters 
of  the  defendant ;  that  on  the  4th  of  December,  1869,  he  con- 
veyed to  them  a  life  interest  in  lots  1  and  2,  in  block  9,  in 
E.  lies'  addition  to  the  city  of  Springfield,  for  the  consideration 
of  one  dollar  and  natural  love  and  affection ;  that  on  the  14th 
of  May,  1875,  the  defendant,  through  misrepresentation,  cir- 
cumvention and  fraud,  obtained  their  signatures  to  a  quit- 
claim deed,  purporting  to  have  been  executed  by  them  to 
him  for  said  lots;  and  praying  that  such  deed  be  can- 
celled, etc. 

James  M.  Fitzgerald  answered  the  bill,  admitting  the 
conveyance  by  him  to  the  complainants  of  the  life  interest 
in  the  lots,  as  alleged  in  the  bill,  but  alleging  that  he  paid 
the  sum  of  $2500  of  his  own  money  for  the  lots ;  that  the 
deed  by  him  to  the  complainants  was  in  trust,  and  the  prop- 
erty, by  the  agreement  of  the  complainants,  was  to  be  re- 
conveyed  by  them  to  him  whenever  he  should  request  them 
so  to  do ;  and  that  he  did,  on  said  14th  of  May,  1875, 
request  them  to  reconvey  said  property  to  him,  and  they  did 
thereupon  do  so.  He  denies  that  the  reconveyance  was 
procured  by  misrepresentation,  circumvention  or  fraud,  as 
alleged,  but  alleges  that  the  same  was  voluntarily  executed, 
and  with  full  knowledge  of  the  contents  of  the  instrument  of 
conveyance. 

The  cause  was  referred  to  a  master  in  chancery  to  take 
and  report  the  proofs,  all  of  which  are  preserved  in  the  record. 
The  circuit  court  decreed  in  conformity  with  the  prayer  of 
the  bill,  and  the  record  is  brought  here  by  writ  of  error  sued 
out  by  the  defendant  below. 


c 
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The  evidence  shows  that  plaintiff  and  defendants  in  error, 
and  also  their  mother,  lived  together  as  a  family  for  some 
time  anterior  to  the  making  of  the  deed  by  plaintiff  in  error 
to  defendants  in  error,  and  thence  until  after  the  making  of 
the  deed  reconveying  the  property  by  defendants  in  error  to 
plaintiff  in  error,  and  the  evidence,  both  on  behalf  of  plain- 
tiff in  error  and  defendants  in  error,  shows  that  defendants 
in  error  affixed  their  signatures  to  the  last  named  deed, 
but  they  claim  they  did  so  not  knowing  what  they  were 
signing,  being  misled  in  that  regard  by  plaintiff  in  error. 
The  acknowledgment  is  in  the  form  prescribed  by  the  stat- 
ute, and  is  duly  certified  to  by  S.  B.  Brock,  a  justice  of 
the  peace,  and  the  question  is,  whether  the  evidence  on 
behalf  of  defendants  in  error  is  sufficient  to  overcome  this 
certificate. 

Because  the  contest  here  is  between  the  grantors  and  grantee 
in  the  deed,  it  seems  to  be  thought  by  counsel  for  defendants 
in  error  that  the  previous  decisions  of  this  court  upon  the 
question  of  contradicting  the  certificate  of  acknowledgment 
are  without  relevancy.  This  is  a  misapprehension.  In  Kerr 
v.  Russell,  69  111.  666,  where  there  was  a  contest  between  the 
widow  and  subsequent  grantees  of  the  fee  in  regard  to  the 
certificate  of  acknowledgment  in  respect  of  her  relinquish- 
ment of  dower,  we  said:  "On  general  principles,  a  purchaser 
for  value,  without  notice  of  any  adverse  claim  or  secret  equi- 
ties, can  not  be  disturbed,  and  we  see  no  reason  why  the  rule 
should  not  apply  in  kindred  cases."  And  it  seems  else- 
where it  has  been  held,  in  favor  of  purchasers  for  a  valuable 
consideration  without  notice,  the  certificate  of  acknowledg- 
ment is  conclusive  as  to  all  matters  which  it  is  the  duty  of 
the  acknowledging  officer  to  certify,  if  he  has  jurisdiction. 
Note  to  Smith  v.  Ward,  1  Am.  Decisions,  81 ;  Wharton  on 
Evidence,  sec.  1052;  Williams  v.  Baker,  71  Pa.  St.  476; 
Hall  v.  Patterson,  51  id.  289  ;  Miller  v.  Wentworth,  82  id.  280 ; 
Ridgeley  v.  Howard,  3  Harr.  &  McHenry,  321. 


c 
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But  as  between  the  immediate  parties  to  the  deed,  the 
acknowledgment  may  be  impeached  for  fraud,  collusion  or 
imposition,  but  not  otherwise ;  and  the  evidence,  to  warrant 
the  cancellation  or  setting  aside  of  a  deed  upon  the  ground 
that  the  acknowledgment  was  obtained  through  fraud,  collu- 
sion or  imposition,  must,  as  we  have  held,  "by  its  complete- 
ness and  reliable  character,  fully  and  clearly  satisfy  the  court 
that  the  certificate  is  untrue  and  fraudulent."  Marston  v. 
Brittenham,  76  111.  614.  And  in  Lickmon,  etc.  v.  Harding, 
65  111.  505,  we  held,  in  the  absence  of  proof  of  fraud  and  col- 
lusion on  the  part  of  the  officers  taking  and  certifying  the 
acknowledgment  of  a  deed,  the  officer's  certificate,  in  proper 
form,  must  prevail  over  the  unsupported  testimony  of  the 
party  grantor  that  the  same  was  false  and  forged.  To  a  like 
effect  are,  also,  Graham  v.  Anderson,  42  111.  514 ;  Monroe  v. 
Poorman  et  al.  62  id.  523.  And  see,  also,  Borland  v.  Walrath, 
33  Iowa,  130 ;  Vanorman  v.  McGregor,  23  id.  300 ;  Hortienne 
v.  ScJmoor,  33  Mich.  274;  Howland  v.  Blake,  (7  Otto)  97 
U.  S.  624. 

There  is  not  the  slightest  evidence  in  this  record  tending  to 
impeach  the  certificate  of  acknowledgment,  except  the  testi- 
mony of  the  defendants  in  error, — the  grantors  in  the  deed. 
They -and  plaintiff  in  error,  as  has  been  shown,  were  at  the 
time  residing  together  as  a  family,  and  they  say  that  he  rep- 
resented that  the  deed  was  a  "tax  paper,"  and  they  signed  it 
under  that  belief.  They  both  can  read  and  write,  and,  we 
must  presume,  are  ordinarily  intelligent.  They  say  that  when 
they  signed  the  deed  plaintiff  in  error  kept  a  newspaper  over 
the  writing  so  they  could  not  read  it,  and  hurried  them  up 
by  urging  that  he  was  anxious  to  be  off  so  that  he  would  be 
in  time  for  the  street  car.  This  can  hardly  be  regarded  as  a 
satisfactory  excuse.  It  would  seem  that  interest  in  the 
property,  if  not  curiosity  alone,  would  have  prompted  inquiry 
as  to  the  character  of  the  tax  paper  they  were  required  to  sign, 
and  that  the  act  of  concealing  the  writing,  being  observed,  as 


1881.]      Fitzgerald  v.  Fitzgerald  et  al.  3S9 

Opinion  of  the  Court. 

they  say  it  was,  should  have  excited  suspicion  and  put  them 
upon  their  guard.  Any  reflection  must  have  satisfied  them 
they  were  in  some  way  to  be  affected  by  the  paper,  and  if 
means  were  used  to  prevent  their  ascertaining  its  contents, 
they  ought  to  have  known  it  was  because  it  was  supposed  if 
they  knew  its  contents  they  would  not  sign  the  paper.  They 
do  not  pretend  they  asked  a  word  of  explanation. 

It  is,  moreover,  a  circumstance  tending  to  discredit  the 
good  faith  of  defendants  in  error  that  they  did  not  file  their 
bill  or  make  an  effort  to  get  the  property  back  until  after 
more  than  two  years  had  elapsed  from  the  time  they  admit 
they  knew  they  had  signed  a  deed.  They  admit  they  knew 
about  a  month  after  they  signed  the  deed,  that  it  was  a  deed ; 
but  the  bill  was  not  filed  until  the  21st  of  September,  1877, 
and  during  all  this  intervening  time  they  continued  to  reside 
with  plaintiff  in  error,  making  no  effort  to  have  the  property 
reconveyed  to  them,  and,  so  far  as  appears,  not  complaining 
of  his  conduct. 

Plaintiff  in  error,  in  his  testimony,  directly  and  positively 
contradicts  that  of  defendants  in  error.  He  says  he  told 
them  it  was  a  deed,  and  why  he  wished  them  to  sign  it,  and 
he  explains  their  readiness  to  sign  it  by  the  fact  that  they 
held  the  property  only  in  trust  for  him,  having  contributed 
nothing,  at  any  time,  for  its  purchase  or  improvement,  and 
he  says  they  signed  the  deed  knowingly,  freely  and  volun- 
tarily. 

There  is  no  proof  tending  to  show  a  conspiracy  between 
the  officer  taking  the  acknowledgment  and  plaintiff  in  error, 
or  that  the  officer  practiced  imposition  or  fraud  upon  defend- 
ants in  error.  His  certificate  shows  that  defendants  in 
error  knew  what  they  were  signing,  and  that  they  freely  and 
voluntarily  signed  and  acknowledged  the  deed.  His  evidence, 
taken  orally,  corroborates  this. 

The  certificate,  under  the  rule  referred  to,  has  not  been 
successfully  impeached. 
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It  would  be  a  most  dangerous  rule  indeed,  and  one  which 
we  can  never  consent  to  tolerate,  to  hold  that  every  grantee 
in  a  deed,  even  as  between  himself  and  his  grantor,  is 
bound,  at  all  times,  to  be  able  to  prove,  by  evidence  other 
than  his  own  oath,  the  truth  of  the  certificate  of  acknowl- 
edgment, if  only  his  grantor  shall  give  testimony  contradicting 
it.  Such  a  rule,  by  the  temptation  it  would  offer  to  reck- 
less and  unscrupulous  cupidity,  would  necessarily  greatly 
weaken  faith  in  all  titles  by  deed.  It  would,  in  effect,  be  a 
continued  invitation  to  perjury,  and  could  not  be  otherwise 
than  productive  of  very  great  and  general  harm,  while  only 
in  rare  and  exceptional  cases  would  it  be  promotive  of  the 
ends  of  justice. 

The  decree  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  enter  a  decree  dismissing  the  bill 

of  defendants  in  error.  ^  7 

Decree  reversed. 


Andrew  J.  Kichards 

v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Springfield  September  30,  1881. 

1.  Practice — appeal — reviewing  controverted  questions  of  fact.  In 
a  suit  to  recover  a  penalty  for  obstructing  an  alleged  highway,  depending 
upon  the  question  of  fact  whether  land  at  the  place  obstructed  had  been 
dedicated  for  a  public  road,  this  court,  on  appeal  or  error,  is  concluded  by  the 
finding  of  facts  by  the  Appellate  Court,  and  can  only  review  questions  of  law 
properly  preserved  in  the  record. 

2.  Same — allowing  security  for  costs  after  motion  to  dismiss.  There  is 
no  error  in  allowing  a  plaintiff  in  an  action  upon  a  penal  statute  to  file  security 
for  costs  after  a  motion  to  dismiss  the  suit  for  want  of  such  security. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cass 
county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 
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Mr.  James  M.  Epler,  for  the  appellant. 

Mr.  Eichard  W.  Mills,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  originally  brought  before  a  justice  of 
the  peace,  against  appellant,  to  recover  a  penalty  imposed  by 
the  statute  for  the  obstruction  of  an  alleged  highway.  There 
was  a  recovery  before  the  justice,  the  fine  being  fixed  at  five 
dollars.  The  defendant  thereupon  appealed  to  the  circuit 
court,  where  the  case  was  tried  again,  resulting  in  the  same 
way.  Appellant  being  still  dissatisfied  with  the  conclusions 
reached  on  the  other  trials,  appealed  to  the  Appellate  Court 
for  the  Third  District,  where  the  judgment  of  the  circuit 
court  was  affirmed,  and  he  now  brings  the  case  here  for 
review. 

On  the  trial  in  the  circuit  court  the  whole  controversy  was 
confined  to  the  single  inquiry  whether  Harvey  Eichards,  the 
ancestor  of  appellant,  and  through  whom  the  latter  claims,  in 
in  his  lifetime,  as  a  matter  of  fact  dedicated  the  land  over  which 
the  road  in  question  runs,  to  the  public,  for  the  purposes  of  a 
highway.  Appellees  alleged  that  he  did,  and  this  was  dis- 
tinctly denied  by  the  appellant,  and  to  the  issue  thus  formed 
the  whole  of  the  testimony  offered  on  either  side  was  directed. 
Both  the  lower  courts  have  found  this  issue  adversely  to 
appellant,  and  the  judgment  of  the  Appellate  Court  upon  it 
must  be  accepted  as  final  and  conclusive  of  the  question. 
This  court  is  expressly  inhibited  by  the  statute  from  consid- 
ering it.  It  has  been  repeatedly  adjudged,  in  cases  like  the 
one  before  us,  this  court  can  only  review  questions  of  law 
which  have  been  preserved  in  some  appropriate  manner  upon 
the  record. 

Previous  to  the  trial  in  the  circuit  court,  and  while  the 
cause  was  there  pending,  appellant  entered  a  motion  to  dis- 
miss the  suit,  for  the  reason  no  cost  bond  had  been  filed  by 
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appellees  previous  to  its  commencement.  Appellees  there- 
upon filed  a  cross-motion  for  leave  to  then  file  such  bond. 
The  court  allowed  the  cross-motion,  and  overruled  the  motion 
to  dismiss,  and  this  is  assigned  for  error.  We  are  of  opinion 
the  court  was  clearly  right  in  its  ruling  upon  these  motions, 
and  hence  the  alleged  error  is  not  well  assigned.  See  sec- 
tions 1  and  3  of  chapter  33,  and  section  16  of  chapter  79,  of 
Hurd's  Statutes  of  1877,  pages  295,  610. 

It  is  also  urged  that  the  circuit  court  erred  in  the  admis- 
sion and  exclusion  of  testimony.  This  assignment  of  error 
is  wholly  abandoned  on  the  argument,  and  we  see  nothing  in 
the  record  to  warrant  us  in  the  conclusion  that  it  has  any 
foundation  in  fact. 

These  are  the  only  errors  of  law  complained  of  which  are 
of  sufficient  importance  to  demand  serious  consideration  at 
our  hands.  The  rulings  of  the  court  seem  to  have  been 
strictly  correct  upon  all  the  questions  presented  by  the  assign- 
ment of  errors,  which  we  are  permitted  to  review. 

Judgment  affirmed. 


Edward  Eutz  et  al. 

v. 
W.  F.  Calhoun  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Taxes — to  pay  illegal  municipal  bonds,  may  be  enjoined.  "Where 
bonds  have  been  issued  by  a  township  to  a  railroad  company,  under  a  vote 
at  an  election  held  without  authority  of  law,  neither  the  State  nor  the  local 
officers  have  authority  to  cause  a  tax  to  be  levied  for  the  payment  of  the 
principal  or  interest  of  such  bonds,  and  they  may  be  enjoined  from  attempt- 
ing to  do  so. 

2.  Assignment  of  error — by  whom — as  to  refunding  taxes.  Where  a 
tax  is  levied  without  legal  authority,  the  State  and  county  officers  concerned 
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in  its  collection,  against  whom  no  costs  are  awarded,  can  not  assign  for  error 
that  part  of  the  decree  requiring  the  repayment  of  the  taxes  to  those  who  paid 
them,  as  such  officers  have  no  interest  in  that  question. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  DeWitt  county ;  the  Hon.  Lyman  Lacey,  Judge,  pre- 
siding. 

Mr.  George  W.  Gere,  for  the  plaintiffs  in  error : 

The  fund  collected  was,  by  operation  of  law,  pledged  and 
appropriated  to  the  payment  of  the  interest,  and  by  the  act 
of  payment  of  taxes  became  and  was  so  pledged  and  appro- 
priated. 

"Every  man  is  supposed  to  know  the  law,  and  if  he  volun- 
tarily makes  a  payment  which  the  law  would  not  compel  him 
to  make,  he  can  not  afterwards  assign  his  ignorance  of  the 
law  as  the  reason  why  the  State  should  furnish  him  with 
legal  remedies  to  recover  it  back."     Cooley  on  Taxation,  567. 

That  a  tax  voluntarily  paid  can  not  be  recovered  back  has 
been  held  by  the  authorities,  with  very  few  exceptions.  Cooley 
on  Taxation,  566 ;  Smith  v.  Readfielcl,  27  Me.  145 ;  New  York, 
etc.  R.  R.  Co.  v.  Marsh,  12  N.  Y.  308 ;  Walker  v.  St.  Louis, 
15  Mo.  563;  Christy's  Admrs.  v.  St.  Louis,  20  id.  143;  Hos- 
pital v.  Philadelphia  Co.  24  Pa.  St.  229 ;  Phillips  v.  Jefferson 
Co.  5  Kan.  412 ;  Wabaunsee  Co.  v.  Walker,  8  id.  431 ;  Corkle 
v.  Maxwell,  3  Blatchf.  413;  Elliott  v.  Swartivout,  10  Pet.  137; 
Elston  v.  City  of  Chicago,  40  111.  514. 

"It  is  immaterial  in  such  a  case  that  the  tax  was  illegally 
laid,  or  even  that  the  law  under  which  it  was  laid  was  uncon- 
stitutional. "  Cooley  on  Taxation,  566,  and  note  3;  Town  of 
Lingonier  v.  Ackerman,  46  Ind.  552. 

A  voluntary  payment  of  money  under  a  mistake  of  law 
lays  no  foundation  for  an  action  to  recover  it  back.  Bur- 
roughs on  Taxation,  266. 
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Messrs.  Tipton  &  Byan,  for  the  defendants  in  error : 

The  bonds  and  coupons  were  issued  by  the  officers  of  the 
town  pursuant  to  an  election  held  July  1,  1866,  while  the 
charter  of  the  company  (Indianapolis,  Bloomington  and  West- 
ern) did  not  become  a  law  until  February  28,  1867.  There 
being  no  law  authorizing  the  holding  of  the  election  at  the 
time  it  was  held,  and  the  issue  of  bonds  at  the  time,  the 
election  was  without  authority  of  law,  and  consequently  the 
bonds  were  issued  without  authority  of  law,  and  are  void. 
Elmwood  v.  Marcey,  2  Otto,  289 ;  Marshall  v.  Silliman,  61  111. 
218 ;  Wiley  et  al.  v.  Silliman  et  al.  62  id.  170 ;  Hewitt  v.  Nor- 
mal School  District,  94  id.  531 ;  Williams  v.  Town  of  Roberts, 
88  id.  11 ;  Barnes  v.  Town  of  Lacon,  84  id.  461. 

The  rule  is,  that  a  municipality  must  have  legislative 
authority  to  subscribe  to  a  public  enterprise  before  its  officers 
can  bind  the  body  politic  to  the  payment  of  bonds  purporting 
to  be  issued  on  the  part  of  the  municipality.  McClure  v. 
Town  of  Oxford,  4  Otto,  429. 

There  was  an  utter  want  of  power  in  the  officers  of  the 
town  to  issue  these  bonds.  Williams  v.  Town  of  Roberts,  88 
111.  11,  and  the  Silliman  cases,  supra. 

The  bonds  and  coupons  were  not  validated  by  the  attempted 
curative  act  in  the  charter  of  the  railroad  company.  Private 
Laws,  1867,  vol.  2,  p.  758 ;  Marshall  v.  Silliman,  61  111.  218 ; 
Wiley  v.  Silliman,  62  id.  174. 

The  legislature  can  not  create  a  debt  against  a  municipal 
corporation  without  its  consent  as  to  the  town  and  tax-payers. 
The  curative  act  was  void.  Wiley  v.  Silliman,  62  111.  170 ; 
Barnes  v.  The  Town  of  Bacon,  84  id.  461. 

Bonds  issued  without  power  or  authority  in  law  authorizing 
them  to  be  issued  are  absolutely  void.  Ryan  v.  Bynch,  68 
111.  160 ;  Barnes  v.  Town  of  Bacon,  84  id.  461. 

The  bonds  being  absolutely  void,  can  not  be  enforced  in  the 
hands  of  the  original  owners  or  purchasers  for  value.  McClure 
v.  Town  of  Oxford,  4  Otto,  429 ;  Barnes  v.  Bacon,  84  111.  461. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  certain  tax-payers  and 
residents  of  the  town  of  Santa  Anna,  and  sets  forth  that  the 
Auditor  of  Public  Accounts,  and  the  county  authorities  of 
De  Witt  county,  in  which  the  town  of  Santa  Anna  is  situated, 
have  annually  caused  taxes  to  be  levied  and  collected  on  the 
taxable  property  of  the  town,  to  pay  interest  falling  due  on 
bonds  issued  by  the  town  in  payment  of  a  subscription  made 
to  the  capital  stock  of  the  Danville,  Urbana,  Bloomington 
and  Pekin  Eailroad  Company.  The  subscription  to  the  capi- 
tal stock  of  the  railroad  company  was  voted  at  a  town  meet- 
ing held  by  the  voters  of  the  town,  at  a  time  when,  it  is 
alleged,  there  was  no  law  that  authorized  the  voters  to  hold 
an  election  to  make  such  a  subscription,  and  that  for  want 
of  such  authority  the  bonds  afterwards  issued  in  payment  of 
such  subscription  are  absolutely  null  and  void.  It  seems 
that  for  the  year  1876  a  tax,  in  the  aggregate  of  $5500,  was 
levied  on  the  taxable  property  of  the  town  for  the  payment 
of  the  interest  on  the  bonds  of  the  town.  It  is  alleged  a 
part  of  this  tax  had  been  collected  and  was  in  the  hands  of 
the  State  Treasurer;  that  another  part  was  collected,  but 
was  in  the  hands  of  the  treasurer  of  De  Witt  county,  and  that 
the  residue  was  uncollected.  The  prayer  of  the  bill  was  for 
an  injunction  restraining  the  State  Treasurer  from  paying 
the  bonds  or  interest,  and  the  county  treasurer  and  town 
treasurer  from  paying  over  money  in  their  hands  to  the  State 
Treasurer,  and  from  making  any  further  collection  of  such 
taxes  ;  that  the  State  Treasurer  and  other  officers  be  required 
to  pay  over  the  money  in  their  hands  to  the  corporate  author- 
ities of  the  town  of  Santa  Anna,  or  to  persons  having  paid 
the  same,  and  that  the  bonds  and  coupons  be  brought  into 
court  and  cancelled.  The  bill  was  dismissed  as  to  the  Indian- 
apolis, Bloomington  and  Western  Eailroad  Company,  and  as 
to  unknown  owners  of  the  bonds,  and  afterwards  a  decree 
pro  confesso  was  rendered  by  the  court,  conforming  substan- 
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tially  with  the  prayer  of  the  bill,  and  it  appears  from  a  sup- 
plemental order  the  original  decree  was  performed  by  the 
State  and  local  officers  against  whom  it  was  rendered,  except 
that  part  of  the  decree  that  directs  the  repayment  of  the 
taxes  to  the  persons  from  whom  they  were  collected.  The 
case  was  heard  in  the  Appellate  Court  on  a  writ  of  error  sued 
out  by  Edward  Kutz,  State  Treasurer,  and  J.  C.  Smith,  his 
successor  in  office,  Thomas  B.  Needles,  Auditor  of  Public 
Accounts,  and  William  Gambrill,  county  treasurer  of  De  Witt 
county,  where  the  decree  of  the  circuit  court  was  affirmed. 
The  same  parties  bring  the  case  to  this  court,  on  error. 

It  is  conceded  by  counsel  for  plaintiffs  in  error,  that,  for  the 
purposes  of  the  argument  made  in  this  court,  the  taxation 
out  of  which  the  fund  in  contention  arose  was  illegal,  and 
that  previous  to  its  payment  it  might  have  been  successfully 
enjoined  on  the  ground  the  tax  was  illegal.  The  point  made, 
and  the  only  one  pressed  on  the  attention  of  the  court,  is 
whether  a  person  who  has  voluntarily  paid  an  illegal  tax  can 
afterwards  recover  it  back.  That,  it  seems  to  us,  is  a  ques- 
tion in  which  these  plaintiffs  in  error  have  no  interest,  and 
whether  the  decree  of  the  court  that  directed  the  repayment 
of  the  taxes  collected  was  proper  or  not,  does  not  concern 
them.  No  decree  was  rendered  that  in  any  manner  affected 
them  in  that  respect,  nor  was  there  any  decree  against  them 
for  costs,  of  which  they  could  complain.  As  officers  of  the 
law  they  are  enjoined  from  levying  and  collecting  a  tax  con- 
ceded to  be  illegal,  and  of  that  these  officers  have  no  right  to 
complain,  nor,  indeed,  has  any  one  else.  On  the  hypothesis 
the  bonds  issued  by  the  town  to  the  railroad  company  were 
issued  without  authority  of  law,  neither  the  State  nor  the 
local  officers  have  authority  to  cause  a  tax  to  be  levied  for 
the  payment  of  the  principal  or  interest  of  such  bonds,  and 
they  may  be  enjoined  from  attempting  to  do  so.  Welch  v. 
Post,  99  111.  471. 
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Without  determining  whether  this  decree  is  warranted  by 

law  in  every  respect,  it  clearly  contains  nothing  of  which  the 

present  plaintiffs  in  error  can  complain,  and  the  decree  as  to 

them  will  be  affirmed. 

Decree  affirmed. 


William  B.  Hodge,  Jr. 

v. 

John  Linn. 

Filed  at  Springfield  September  30,  1881. 

1.  Election — irregularities  in  conducting  are  not  fatal.  Mere  irregu- 
larities in  conducting  an  election  and- counting  the  votes,  not  proceeding 
from  any  wrongful  intent,  which  deprive  no  legal  voter  of  his  vote  and 
do  not  change  the  result,  will  not  vitiate  the  election,  so  as  to  justify  the 
rejection  of  the  entire  poll  of  the  town  or  precinct  in  which  the  irregularities 
occurred. 

2.  The  failure  to  number  the  ballots  cast  at  an  election,  and  to  count  the 
votes  in  the  manner  required  by  the  statute,  and  to  string  the  ballots  on  a 
thread  or  twine  in  the  order  of  their  reading,  and  the  allowance  of  persons 
not  judges  or  clerks  of  the  election  to  assist  in  counting  the  votes,  and  the 
presence  of  persons  in  the  room  during  the  count  not  challengers  or  officers, 
where  nothing  appears  to  show  any.  injurious  effect,  or  that  the  votes  were 
not  truly  counted,  will  not  justify  the  court,  on  a  contest  of  the  election,  to 
exclude  the  entire  poll  and  vote  of  a  town  as  fraudulent  and  void.  The  rules 
prescribed  by  the  statute  in  respect  to  these  particulars  are  directory  merely, — 
not  jurisdictional  or  imperative. 

Appeal  from  the  County  Court  of  Coles  county ;  the  Hon. 
J.  E.  Cunningham,  Judge,  presiding. 

Messrs.  Golden  &  Wilkin,  and  Mr.  James  A.  Connolly, 
for  the  appellant : 

There  is  a  difference  in  setting  aside  an  election  itself  and 
the  returns  of  an  election.  Where  the  latter  is  done  the 
election  will  stand,  and  the  duty  remains  to  ascertain  from 
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other  evidence  the  true  state  of  the  vote.     McCrary  on  Elec- 
tions, sec.  368. 

Misconduct  which  does  not  amount  to  fraud,  and  by  which 
no  one  is  injured,  does  not  vitiate  the  poll.  Dobyns  v.  Wen- 
don,  50  Ind.  298. 

There  must  be  a  fraudulent  transaction,  and  a  party  injured 
thereby.  People  v.  Cook,  8  N.  Y.  67 ;  Boileau's  Case,  2  Pars. 
503;  Brightly's  Election  Cases,  268. 

The  rules  prescribed  by  law  for  conducting  an  election  are 
designed  chiefly  to  afford  an  opportunity  for  the  free  and  fair 
exercise  of  the  elective  franchise,  to  prevent  illegal  votes,  and 
to  ascertain  with  certainty  the  result.     Such  rules  are  direct- 
ory, merely,  not  jurisdictional  or  imperative.     Piatt  v.  The 
People,  29  111.  72 ;  Knox  County  v.  Davis,  63  id.  405 ;  DuPage 
County  v.  Scott,  65  id.   360 ;  People  v.  Cook,   8   N.   Y.    67 
Hardenburgh  v.  Farmers,  etc.   2  Green,   (N.  Y.)  68 ;  Day  v 
Kent,  1  Oregon,  123;  Taylor  v.  Taylor,  20  Minn.  107;  People 
v.  Bates,  11  Mich.  362 ;  McKinney  v.  O'Connor,  26  Texas,  5 
Jones  v.  State,  1  Kan.  279 ;  Gorham  v.  Campbell,  2  Cal.  135 
Sprague  v.  Norway,  31  id.  173 ;  Keller  v.    Chapman,  34  id 
635 ;  People  v.  Shemerhom,  19  Barb.  540 ;  Juker  v.  Common 
wealth,  20  Pa.  St.  493  ;  Carpenter  case,  2  Pars.  540  ;  Brightly's 
Election  Cases,  448,  449,  450. 

The  proceeding  to  contest  an  election  is  to  all  intents  and 
purposes  a  chancery  proceeding,  and  subject  to  all  the  rules 
governing  the  same.  Dale  v.  Irwin,  78  111.  170 ;  Talkington 
v.  Turner,  71  id.  234. 

This  is  a  chancery  proceeding,  and  to  uphold  the  decree  it 
must  appear  from  the  record  that  it  is  supported  by  the 
proofs.     Kingery  v.  Berry,  94  111.  515. 

Messrs.  Whitehead  &  Jones,  and  Mr.  0.  B.  Ficklin,  for 
the  appellee: 

The  rule  in  elections  not  governed  by  our  statute  is,  that 
when  the  election  is  held  by  the  proper  authorities,  under  the 
forms  of  law,  the  return  should  not  be  thrown  out  when  the 
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contestant  will  go  behind  the  returns  and  show  how  the  vote 
was.  In  doing  this  the  ballots  govern.  Kingery  v.  Berry,  94 
111.  515 ;  Bearclstown  et  al.  v.  Virginia  et  al.  76  111.  34. 

The  law  holds  the  acts  of  the  intruder  void,  both  as  regards 
the  public  and  third  persons.  The  People  v.  Cook,  14  Barb. 
289,  affirmed  in  the  same  case  by  the  New  York  Court  of 
Appeals,  8  N.  Y.  67. 

Appellee  insists  that  a  count  of  the  votes  by  Greenough, 
Devol  and  Black,  with  an  entire  abdication  of  authority  by 
two  of  the  judges  and  the  regular  clerks,  for  the  time  being, 
and  questionable  conduct  of  the  other  judge,  amounts  to  no 
count  at  all,  and  binds  nobody.  It  bound  nobody  any  more 
than  a  town  meeting  would  answer  the  purposes  of  a  general 
election,  and  their  action  was  absolutely  void.  Lippincott 
et  al  v.  Town  of  Pana,  92  111.  24. 

No  certificate  can  cure  this  absolutely  void  act.  The  People 
ex  rel.  v.  The  Town  of  Santa  Anna,  67  111.  57. 

This  court  had,  on  three  occasions,  recognized  the  number- 
ing of  the  ballots  at  elections,  and  held  that  where  an  unnum- 
bered ballot  was  found  enclosed  in  a  numbered  ballot,  the 
numbered  ballot  should  be  counted  and  the  unnumbered  bal- 
lot should  not,  and  enforced  the  statute  requiring,  where  there 
was  an  excess  of  ballots  in  the  box,  that  the  unnumbered  ballots 
should  be  first  thrown  aside  to  reduce  the  excess.  Dale  v. 
Irwin,  78  111.  170 ;  Clark  v.  Robinson,  88  id.  498 ;  Webster  v. 
Gilmore,  91  id.  324. 

The  ballots  themselves,  when  no  fraud  is  shown  and  the 
ballots  appear  to  have  been  preserved,  are  the  best  evidence  of 
how  the  voter  voted,  even  superior  to  the  recollection  of  the 
voter ;  but  this  can  only  he  held  where  the  ballot  has  been 
honestly  numbered  and  preserved.  Kingery  v.  Berry,  94  111. 
515 ;  Beardstown  et  al.  v.  Virginia  et  al.  76  id.  36 ;  People  v. 
Seaman,  5  Denio,  409 ;  People  v.  Saxton,  22  N.  Y.  509. 

Such  irregularities  as  change  the  result  or  render  it  uncertain 
will  render  the  election  void.    McCrary  on  Elections,  sec.  200. 
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In  the  case  of  The  State  v.  Albin,  4:4:  Mo.  346,  where  the 
question  turned  upon  the  omission  of  registration,  purposely, 
it  appeared  by  the  registrar,  and  it  was  decided,  that  all  votes 
not  registered  were  illegal  under  the  laws  of  Missouri. 

Whether  a  statute  is  mandatory  depends  on  its  language, 
and  also  upon  its  purpose  as  gathered  from  the  act  itself. 
It  may  be  mandatory  on  account  of  the  language  of  its  enact- 
ment, and  it  is  always  mandatory  when  it  is  remedial.  We 
contend  that  the  statute  is  mandatory  from  its  language  as 
well  as  its  purpose,  and  we  regard  it  as  having  been  frequently 
incidentally  so  treated  by  this  court.  Byler  et  al.  v.  Asher, 
48  111.  101 ;  The  People  ex  rel.  American  Central  Railway  v. 
Ohio  Grove  Town,  21  id.  192. 

The  Supreme  Court  of  Missouri  has  on  two  occasions 
decided  that  the  statute  of  that  State  requiring  ballots  to  be 
numbered  is  mandatory,  so  that  no  vote  not  numbered  shall 
be  counted,  though  the  language  of  that  statute  is,  if  possi- 
ble, more  peremptory  than  that  of  this  State.     West  v.  Ross, 

53  Mo.  350 ;  Ledbetter  v.  Hall,  62  id.  422. 

As  is  also  the  statute  requiring  registration,  the  court 
deciding  that  the  vote  of  no  unregistered  person  shall  be 
counted.     State  v.  Albin,  44  Mo.  346 ;    Ziegler  v.  Chapman, 

54  id.  502. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  the  general  election,  November  2,  1880,  the  appellant, 
William  B.  Hodge,  Jr.,  was,  by  the  board  of  canvassers, 
declared  duly  elected  to  the  office  of  clerk  of  the  circuit  court 
of  Clark  county,  a  certificate  of  election  issued  to  him  accord- 
ingly, and  he  qualified  and  entered  upon  the  discharge  of  the 
duties  of  the  office.  Afterward,  John  Linn,  the  appellee, 
instituted  a  proceeding  to  contest  the  election,  which  resulted 
in  a  finding  and  judgment  in  favor  of  Linn,  from  which  this 
appeal  is  prosecuted. 
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The  petition  of  Linn  alleges  that  he  received  1904  votes, 
and  Hodge  1864  votes,  exclusive  of  the  town  of  Marshall, 
which  the  answer  of  Hodge  admits. 

The  court  below  "finds  that  the  election  returns  of  the 
town  of  Marshall,  made  for  clerk  of  the  circuit  court  of 
Clark  county,  at  the  election  held  on  the  2d  day  of  Novem- 
ber, 1880,  are  fraudulent  and  void,"  and  excludes  the  entire 
vote  of  that  town  in  determining  that  Linn  was  elected,  and 
then  finds  "that  the  number  of  votes  received  by  said  con- 
testant, John  Linn,  at  said  election  for  said  office,  to  be 
1904,  and  that  the  number  of  votes  received  by  said  Wil- 
liam B.  Hodge,  Jr.,  at  said  election  for  said  office,  to  be 
1864,"  showing  a  majority  of  forty  for  Linn,  rejecting  the 
vote  of  the  town  of  Marshall.  The  poll  book  and  certificate 
of  the  election  officers  in  evidence,  show  that  in  the  town  of 
Marshall  Hodge  received  377  votes  and  Linn  268  votes,  mak- 
ing of  that  vote  a  majority  of  109  in  favor  of  Hodge,  and 
which  would  make  in  the  whole  vote,  counting  that  of  the 
town  of  Marshall,  a  majority  of  69  in  favor  of  Hodge. 
Hence  the  question  in  the  case  is,  whether  the  court  erred  in 
finding  that  the  returns  from  the  town  of  Marshall  were 
"fraudulent  and  void,"  and  rejecting  the  vote  of  that  town. 

The  main  ground  of  complaint,  with  regard  to  the  returns 
from  the  town  of  Marshall,  will  appear  from  the  following 
quotation  from  the  brief  of  appellee's  counsel :  "It  is  there- 
fore insisted,  that  in  failing  to  number  the  ballots,  and  in 
failing  to  draw  them  from  the  box  and  read  them  one  by  one, 
and  in  failing  to  have  them  tallied  from  the  call  by  the  clerks 
as  read,  and  to  have  them  strung  in  the  order  in  which  they 
were  read,  the  statute  has  been  willfully  and  grossly  vio- 
lated in  its  essential  and  mandatory  provisions." 

The  provision  of  the  statute   is,  "the   clerks   of    election 

shall  enter  the  name  of  the  voter  and  his  number  under  the 

proper   heading   in   the    poll  books,   and    the   judges    shall 

indorse  on  the  back  of  the  ticket  offered  the  number  corres- 

26—100  III. 
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ponding  with  the  number  of  the  voter  on  the  poll  books,  and 
shall  immediately  put  the  ticket  into  the  ballot-box."  Eev. 
Stat.  1874,  p.  439,  sec.  55.  This  requirement  of  numbering 
the  ballots  was  not  obeyed,  and  none  of  the  ballots  were 
numbered.  It  does  not  appear  that  this  was  from  any 
fraudulent  purpose,  or  that  any  injurious  effect  has  resulted. 
It  happened  in  this  wise :  One  of  the  judges  of  election 
stated  that  he  had  been  informed  by  some  judicial  officer  that 
the  law  as  to  numbering  the  ballot  was  unconstitutional,  as 
violative  of  the  secrecy  of  the  ballot,  and  thereupon  the 
judges  of  election  assumed  the  prerogative  to  decide  the  law 
to  be  unconstitutional,  and  did  not  number  the  ballots.  In 
this  the  judges  of  election  disobeyed  the  statute. 

But  what  is  to  be  the  effect  ?  Appellee  says  it  must  be  the 
rejection  of  the  whole  vote,  because  the  requirement  is  man- 
datory. This  would  not  be  in  accord  with  decisions  of  this 
court.  The  statute  in  regard  to  the  registration  of  voters 
has  much  more  of  a  mandatory  character  than  this  provi- 
sion for  numbering  the  ballots, — it  requiring  that  there  shall 
be  a  previous  list,  called  "register,"  of  electors  made,  and 
that  "no  vote  shall  be  received  at  any  State  election  in  this 
State  if  the  name  of  the  person  offering  to  vote  be  not  on 
the  said  register,  made  on  the  Tuesday  preceding  the  elec- 
tion, "  unless  certain  prescribed  proof  of  the  right  to  vote 
shall  be  made.  Eev.  Stat.  1874,  p.  470,  sec.  141.  And  yet 
it  was  held,  in  Dale  v.  Irwin,  78  111.  185,  and  in  Kuykendall 
v.  Harker,  89  id.  126,  that  on  the  contest  of  an  election  the 
votes  of  unregistered  persons,  who  had  voted  at  the  election 
without  having  been  registered  and  without  having  furnished 
proof  that  they  were  entitled  to  vote,  as  required  by  the  regis- 
try law,  should  not  be  rejected. 

As  to  the  manner  of  counting,  the  statute  provides,  "and 
when  the  judges  of  election  shall  open  and  read  the  tickets, 
each  clerk  shaH  carefully  mark  down  upon  the  tally-list  the 
vote  each  candidate  receives."     Kev.  Stat.  1874,  p.  459,  sec. 
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57.  This  mode  was  not  pursued  strictly.  In  the  first  place, 
the  ballots  were  emptied  from  the  ballot-box  by  one  of  the 
judges,  and  then  counted  back  to  ascertain,  as  the  statute 
requires,  whether  their  number  corresponded  with  the  num- 
ber of  the  names  of  voters  on  the  poll  lists.  The  number 
was  found  to  be  one,  or,  as  some  say,  three  short.  The  two 
kinds  of  tickets  of  the  two  national  parties  were  counted  out 
by  the  judges  by  tens,  and  placed  in  two  separate  piles,  in 
layers  of  ten  each,  the  tickets  having  been  passed  through 
the  hands  of  three  several  persons  to  see  that  all  was  correct. 
The  number  of  votes  for  the  respective  presidential  electors 
was  by  the  judges  given  to  the  clerks  in  round  numbers,  and 
by  them  entered  on  the  tally  sheet.  This  course  was  pur- 
sued down  to  the  county  ticket.  When  the  vote  for  clerk  of 
the  circuit  court  was  reached,  the  tickets  were  read  one  by 
one,  the  vote  for  each  candidate  being  read,  the  tally  being 
kept  by  H.  Black,  a  challenger,  and  for  part  of  the  time  by 
Mr.  Christe,  one  of  the  judges,  and  the  result  given  to  the 
clerks  in  round  numbers  by  the  judges,  which  was  entered 
by  them  on  the  tally  sheets.  The  statute  provision,  that  the 
ballots,  after  being  read,  shall  be  strung  upon  a  strong  thread 
or  twine,  in  the  order  in  which  they  have  been  read,  (Eev. 
Stat.  1874,  p.  459,  sec.  59,)  was  not  followed. 

It  is  complained  that  unauthorized  persons  assisted  in  the 
count.  Such  persons  as  assisted  were  challengers,  or  those 
admitted  as  such.  The  statute  provides  that  the  judges  of 
election  shall  allow  at  least  one,  and  not  more  than  two,  legal 
voters  of  each  party  to  the  contest  into  the  room  where  the 
election  is  held,  to  act  as  challengers,  and  that  "such  chal- 
lengers may  remain  with  the  board  of  election  until  the  votes 
are  all  canvassed  and  the  result  declared."  Eev.  Stat.  1874, 
p.  460,  sec.  64.  Black  and  Greenough  were  not  challengers 
in  the  room  while  the  votes  were  being  received,  but  after  the 
polls  were  closed  they  were  chosen  by  different  parties  to 
attend  and  witness  the  counting.     They  appear  to  have  been 
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recognized  and  received  by  the  judges  of  election  as  chal- 
lengers. We  do  not  admit  the  propriety  of  receiving  any  aid 
from  challengers,  or  of  the. latter  taking  any  part  in  the  mat- 
ter of  counting  the  votes  and  declaring  the  result.  This  is  a 
duty  to  be  performed  solely  by  the  election  board.  Still,  to 
receive  the  assistance  of  challengers  would  seem  less  objec- 
tionable than  to  admit  that  of  others.  It  appears  that  there 
were  in  the  room  for  a  short  time  three  or  four  other  persons. 
They  had  no  business  there,  and  should  not  have  been  admit- 
ted, of  course ;  but  they  interfered  in  no  way,  caused  no 
disturbance  or  inconvenience  whatever,  and  their  presence 
was  not  objected  to  by  any  one, — no  injurious  effect  is  pre- 
tended. 

Mr.  Black,  who  appears  to  have  been  the  most  active  in  the 
tallying  as  the  vote  was  read,  was  a  friend  and  active  sup- 
porter of  Hodge,  and  in  this  lies  the  only  reason  for  any 
apprehension  that  any  peculiar  injury  might  have  been  suf- 
fered by  Linn  from  any  irregularity  in  the  case.  It  appears 
that  one  of  the  judges,  Christe,  commenced  tallying  with 
Black,  but  afterward  gave  it  up,  because  he  could  not  keep 
along  with  the  call  of  the  vote,  but  that  he  then  afterward 
kept  watch  over  the  tallying  of  Black,  to  see  that  it  was  cor- 
rect. This  was  such  a  safeguard  as  to  render  it  quite  improb- 
able that  there  could  have  been  any  fraudulent  practice  by 
Black,  even  if  it  had  been  purposed.  But  there  was  no 
reasonable  ground  of  suspicion  of  such -purpose,  or  of  any 
fraudulent  act.  Fraud  is  not  to  be  imputed  from  mere 
motive  for  its  commission.  There  were  two  persons  who  did 
not  understand  the  manner  of  Black's  tallying.  One  of  the 
judges  objected  to  the  mode  adopted  of  counting  the  vote, 
he  preferring  that  it  should  be  done  by  reading  the  tickets 
one  by  one  from  top  to  bottom,  the  reason  which  he  appears 
to  have  assigned  being  that  such  would  be  the  quicker  mode. 
This  appears  to  be  the  extent  of  all  objection  that  was  made 
at  the  time  to  the  manner  of  the  proceeding.     No  wrongful 
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purpose  or  conduct  appears,  further  than  in  the  deviation 
from  the  directions  of  the  statute.  The  evidence,  from  all 
who  were  present  at  the  time,  shows  that  there  was  no  sus- 
picion of  anything  of  unfairness  in  the  count,  and  that  they 
believed  it  to  have  been  fairly  and  correctly  made  and 
declared.  There  is,  from  the  evidence,  no  reasonable  ground 
for  belief  that  the  votes  were  not  truly  counted  as  they  were 
cast.  The  violations  of  law  complained  of  are  irregularities, 
not  appearing  to  have  been  from  any  wrongful  intent,  or  with 
any  injurious  effect  to  appellee.  There  was,  in  our  opinion, 
no  state  of  case  presented  to  the  court  below  which  author- 
ized the  finding  that  the  returns  from  the  town  of  Marshall 
were  "fraudulent  and  void,"  and  justified  the  exclusion  of  the 
vote  of  said  town. 

The  decision,  as  it  seems  to  us,  must  have  proceeded 
upon  the  understanding  that  the  provisions  of  the  statute 
as  to  the  mode  and  manner  of  conducting  the  details  of 
an  election  are  mandatory,  so  that  their  mere  non-observance 
will  vitiate  the  election.  That  is  certainly  not  the  doctrine 
of  this  court.  In  Piatt  v.  People,  29  111.  54,  it  was  said : 
"A  mere  irregularity  in  conducting  an  election  which  deprives 
no  legal  voter  of  his  vote,  and  does  not  change  the  result, 
never  has  been  held  to  invalidate  an  election.  The  rules 
prescribed  by  the  law  for  conducting  an  election  are  designed 
chiefly  to  afford  an  opportunity  for  the  free  and  fair  exercise 
of  the  elective  franchise,  to  prevent  illegal  votes,  and  to 
ascertain  with  certainty  the  result.  Such  rules  are  directory 
merely, — not  jurisdictional  or  imperative." 

The  violation  of  law  in  that  case  was  in  not  closing  the 
polls  at  the  hour  of  5  o'clock  P.  M.,  as  the  statute  required, 
but  keeping  and  continuing  them  open  after  that  hour.  It 
was  held  not  to  invalidate  the  election.  This  case  was  fol- 
lowed in  DuPage  County  v.  The  People,  65  111.  360,  where 
the  judges  of  election  of  a  township  took  a  recess  of  an  hour 
at  12  o'clock  and  went  home  to  dinner,  the  statute  positively 
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forbidding  an  adjournment.  This  was  held  to  be  no  ground 
for  rejecting  the  entire  poll  of  the  township.  In  addition  to 
the  previous  case,  Fry  v.  Booth,  19  Ohio  St.  25,  People  v. 
Cook,  4  Selden,  67,  were  referred  to  as  sustaining  the  deci- 
sion. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scholfield  having  been  a  voter  at  the  poll 
contested,  took  no  part  in  the  consideration  or  decision  of 
this  case. 


George  W.  Updike 

v. 

Mary  W.  Tompkins  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Will — construction — as  speaking  from  what  time.  As  a  general  rule 
a  will  is  held  to  speak  from  the  death  of  the  testator,  but  this  is  otherwise 
where  the  language  used  repels  the  presumption,  taking  into  consideration 
the  entire  instrument. 

2.  Same— particular  expressions  must  yield  to  general  purpose.  Par- 
ticular expressions  will  not  control  where  the  whole  tenor  or  purpose  of  the 
will  forbids  a  literal  interpretation  of  the  specific  words.  Wills,  like  con- 
tracts and  other  writings,  must  be  construed  according  to  the  intent  of  the 
maker,  and  that  must  be  ascertained  from  an  examination  of  the  instrument 
and  all  its  provisions,  without  the  aid  of  extraneous  testimony. 

3.  Same — construed  as  to  cancellation  of  notes — whether  embracing 
notes  acquired  after  the  making  of  the  will.  A  will  provides  that  in  case 
the  testatrix  should  survive  her  mother,  the  estate  should  descend  and  be  dis- 
tributed as  in  case  of  intestacy,  and  then  contained  this  clause:  "I  hold  a 
number  of  notes  against  my  brother,  George  W.  Updike, — one  of  these  notes 
is  for  $900,  and  I  intend  that  one  to  be  cancelled  absolutely  at  my  death,  and 
given  up  to  him.  As  to  the  others,  if  I  survive  mother,  then  at  my  death  I 
want  all  the  other  notes  cancelled  and  surrendered  to  George  W.  Updike,  but 
if  mother  survives  me,  then  George  must  pay  the  interest  on  the  other  notes 
until  her  death,  and  then  the  other  notes  are  to  be  cancelled  and  surrendered 
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to  him,  the  said  George;  and  I  will  that  said  $900  note  shall  be  given  up  as 
aforesaid,  and  I  declare  that  said  George  W.  Updike,  in  case  I  survive  my 
mother,  shall  inherit  equally  in  all  my  estate  with  my  other  heirs,  notwith- 
standing the  cancelling  and  surrendering  of  the  said  notes,  his  full  share 
therein. "  The  testatrix  did  survive  her  mother.  At  the  time  of  the  death  of 
the  testatrix  she  held  six  notes  upon  her  brother.  The  note  for  $900,  spoken 
of  in  the  will,  had  already  been  surrendered  to  the  maker  by  the  testatrix. 
There  was  but  one  of  the  remaining  notes  which  she  held  at  the  date  of  the 
will,  the  others  having  been  obtained  afterwards.  It  was  held,  the  testatrix 
intended  to  have  only  the  notes  held  by  her  at  the.  date  of  the  will  cancelled 
and  surrendered,  not  those  which  she  might  acquire  after  that  time. 

4.  It  was  not  the  scheme  of  the  will  to  provide  a  fund  for  the  support  of 
the  mother  of  the  testatrix,  in  case  she  should  survive  her  daughter,  from  the 
interest  to  accrue  upon  notes,  for  in  another  clause  of  the  will  the  mother 
was  made  the  sole  devisee  of  all  the  property  in  case  of  her  survivorship. 
So  it  should  not  be  understood  from  the  clause  which  required  the  maker  of 
the  notes  to  pay  the  interest  on  "the  other  notes"  to  the  mother  in  case  she 
survived  the  testatrix,  and  upon  her  death  "the  other  notes  to  be  cancelled 
and  surrendered"  to  the  maker,  that  any  other  notes  than  those  held  by  the 
testatrix  at  the  date  of  the  will  were  included. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Taze- 
well county ;  the  Hon.  John  Burns,  Judge,  presiding. 

Mr.  N.  W.  Green,  and  Mr.  Wm.  Don  Maus,  for  the  appel- 
lant: 

The  principal  question  presented  is,  whether  the  will  is  to 
be  construed  as  speaking  from  the  date  of  its  execution,  or 
from  the  death  of  the  testatrix. 

A  will  speaks  from  the  death  of  the  testator,  and  not  from 
its  date,  unless  its  language,  by  fair  construction,  indicates 
the  contrary  intention.  1  Eedfielcl  on  Wills,  379,  380 ;  21 
Conn.  550*,  616. 

Because  of  the  words,  "I  hold  a  number  of  notes,"  etc., 
appellees  conclude  that  it  refers  to  a  period  of  time,  viz :  the 
date  of  the  will,  and  not  the  fact  of  possession  or  ownership 
of  notes,  hence  insist  that  only  such  notes  as  were  in  exist- 
ence and  held  by  testatrix  at  the  date  of  the  will  were  to  be 
so  cancelled  and  surrendered.     Certainly  such  construction 
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would  be  a  strained  and  narrow  one,  and  not  admissible 
under  the  rule  requiring  the  adoption  of  some  unequivocal 
form  of  expression,  having  reference  in  terms  to  the  date  of 
the  will.  If  the  testatrix  intended  to  restrict  the  operation 
of  that  clause  in  respect  to  the  cancellation  and  surrender  of 
notes  to  those  only  held  at  the  date  of  the  will,  the  clear  and 
unequivocal  form  of  expression  would  have  been,  "notes  now 
held  by  me,  and  not  those  hereafter  given  me  by  my  said 
brother;"  and  had  such  been  her  intention,  then,  as  to 
after  acquired  notes,  a  codicil  to  the  will  would  have  disclosed 
it;  but  the  language,  "I  hold,"  is  the  mere  general  form  of 
expression  naturally  keeping  pace  with  the  ambulatory  char- 
acter of  the  instrument,  and  just  as  applicable  at  the  time 
of  the  decease  of  testatrix  as  at  any  antecedent  period. 
The  court,  we  apprehend,  will  not  so  construe  the  intention  of 
testatrix,  and  if  it  is  conceded  that  the  mother  (in  case  she 
survived  the  testatrix)  was  to  have,  as  income,  the  interest  of 
the  notes  of  George  W.  Updike,  taken  by  testatrix  after  the 
date  of  said  will  as  well  as  those  taken  before,  and  if  notes 
were  so  taken  after  the  date  of  said  will  and  before  the 
death  of  said  mother,  and  that  no  other  notes  are  in  contro- 
versy, then  all  those  notes  are,  by  the  terms  of  said  will,  to 
be  cancelled  and  surrendered  to  appellant,  and  the  decree 
below  is  erroneous,  and  should  be  reversed. 

Mr.  William  E.  Hughes,  and  Mr.  L.  Dearborn,  for  the 
appellees : 

Judge  Eedfield  clearly  recognizes  the  law,  as  laid  down  by 
an  unbroken  line  of  authorities,  that  while  a  general  devise 
of  property  is  presumed  to  take  effect  from  death,  that  is  not 
the  rule  in  cases  of  specific  devises  of  personal  property. 
He  says :  "Specific  gifts,  whether  of  stock  or  other  personal 
estate,  have  been  construed  to  have  reference  to  the  property 
of  the  testator  then  in  existence,  and  if  the  testator  dispose 
of  the  article  described,  either  in  whole  or  in  part,  and  sub- 
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sequently  acquires  more  of  the  same  description,  the  legacy 
will,  nevertheless,  fail  as  to  all,  except  the  portion  not  dis- 
posed of."  Eedfield  on  Wills,  p.  381,  sec.  7;  1  Jarman  on 
Wills,  593 ;  Cochran  v.  Cochran,  14  Sim.  248 ;  Slater  v.  Nor- 
ton, 16  Yes.  197. 

When  a  testator  expresses  himself  in  the  present  tense,  it 
must  relate  to  what  is  in  being  at  the  time  of  making  the 
will.  Abney  v.  Miller,  2  Atkins,  593.  See,  also,  GoodlandY. 
Burnett,  5  Kay  &  J.  347 ;  Eudstone  v.  Rudstone,  2  Ves.  418 ; 
Coppin  v.  Fernyhough,  2  B.  C.  C.  291. 

WTien  a  testator  refers  to  an  actually  existing  state  of 
things,  the  language  will  be  referred  to  the  date  of  the  will, 
and  not  to  his  death,  as  this  is  then  a  prospective  event. 
Gold  v.  Judson,  21  Conn.  616. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Two  clauses  of  the  will  of  Martha  M.  Updike  are  pre- 
sented for  construction  by  this  record.  The  third  clause  is 
this :  "If  I  survive  my  mother,  Mary  A.  Updike,  it  is  my 
will  that  my  estate,  real  and  personal,  shall  descend  and  be 
distributed  in  the  same  manner  as  intestate  estates  descend 
and  are  distributed  under  the  laws  of  Illinois."  And  this  is 
the  fourth :  "I  hold  a  number  of  notes  against  my  brother, 
George  W.  Updike, — one  of  these  notes  is  for  $900,  and  I 
intend  that  one  to  be  cancelled  absolutely  at  my  death,  and 
given  up  to  him.  As  to  the  others,  if  I  survive'  mother 
(Mary  A.  Updike),  then  at  my  death  I  want  all  the  other 
notes  cancelled  and  surrendered  to  George  W.  Updike,  but  if 
mother  survives  me,  then  George  must  pay  the  interest  on  th« 
other  notes  until  her  death,  and  then  the  other  notes  are  to 
be  cancelled  and  surrendered  to  him,  the  said  George ;  and  I 
will  that  said  $900  note  shall  be  given  up  as  aforesaid,  and 
I  declare  that  said  George  W.  Updike,  in  case  I  survive  my 
said  mother,  shall  inherit  equally  in  all  my  estate  with  my 
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other  heirs,  notwithstanding  the  cancelling  and  surrendering 
of  the  said  notes,  his  full  share  therein." 

At  the  time  of  her  death  testatrix  held  six  notes  against 
George  W.,  aggregating  $2278.53.  But  the  $900  note  spoken 
of  in  the  will  had  been  surrendered  to  him  before  the  death  of 
testatrix,  and  she  only  held  one  note  of  $1000,  dated  July  1, 
1876,  given  before  the  will  was  executed.  The  will  bore  date 
the  23d  of  September,  of  that  year,  and  testatrix  survived 
her  mother,  and  died  May  24,  1880,  and  George  W.  qualified 
as  executor  of  the  will,  and  reported  these  notes,  but  claimed 
they  were  cancelled  by  the  terms  of  the  fourth  clause  of  the 
will. 

It  is  conceded  that  the  $1000  note  dated  July  1,  1876,  was 
cancelled,  but  it  is  claimed  that  as  the  other  five  notes  were 
not  in  existence  when  the  will  was  written  and  executed, 
but  were  afterwards  given,  they  are  not  embraced  in  the 
clause  requiring  a  cancellation, — that  such  notes  only  as  were 
then  in  existence  were  in  the  mind  of  testatrix,  and  that 
George  W.  is  required  by  the  law  to  pay  and  account  for  all 
of  the  notes  except  that  for  $1000.  The  circuit  and  Appel- 
late courts  took  this  view  of  the  case,  and  it  is  brought  by 
appeal  from  the  latter  court  to  this,  and  a  reversal  is  urged 
on  the  ground  that  the  Appellate  Court  adopted  a  wrong  con- 
struction of  the  clause. 

The  general  rule  is,  that  a  will  is  held  to  speak  from  the 
death  of  the  testator.  To  this  there  is,  however,  the  limita- 
tion, that  when  language  is  used  which  repels  the  presump- 
tion, it  is  otherwise,  and  in  determining  that  question  the 
entire  will  must  be  considered,  with  the  specific  language  em- 
ployed in  the  clause  being  construed,  to  find  the  true  intent 
of  the  testator.  Particular  expressions  will  not  control  where 
the  whole  tenor  or  purpose  of  the  instrument  forbids  a  literal 
interpretation  of  the  specific  words.  Wills,  like  deeds,  con- 
tracts and  enactments,  must  be  construed  according  to  the 
intent  of  the  maker,  and  that  must  be  ascertained  from  an 
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examination  of  the  instrument  and  all  of  its  provisions,  with- 
out the  aid  of  extraneous  testimony. 

In  this  case  the  purpose  of  the  testatrix  is  by  no  means 
clear  and  certain.  The  third  clause  seems  to  be  free  from 
ambiguity,  but  the  difficulty  arises  in  determining  the  true 
meaning  of  the  fourth.  Did  testatrix  intend  to  have  both 
the  notes  she  held  at  the  time  of  making  the  will,  and  such 
as  she  might  subsequently  take  from  George  W.,  cancelled 
and  surrendered,  or  only  the  notes  she  then  held  ?  The  ques- 
tion now  before  us  is  one  of  first  impression  in  this  court. 
It  has,  however,  been  frequently  before  the  courts  of  Great 
Britain,  and  has  been  determined  by  several  courts  in  the 
States  of  the  Union.  From  them  is  deduced  the  rule  above 
stated.  Of  the  correctness  of  the  rule  there  seems  to  be  no 
question,  but  the  difficulty  arises  in  its  application  to  cases 
as  they  arise. 

Testatrix  speaks  of  notes  she  had  when  she  executed  the 
will,  and  there  is  no  allusion  to  other  notes  she  might  after- 
wards hold  against  George  W.  Updike.  There  is  nothing  in 
the  will  from  which  it  may  be  inferred  that  she  then  supposed 
she  would  ever  hold  other  notes  on  him.  Had  she  supposed 
she  would,  it  is  but  reasonable  to  believe  she  would  have 
specifically  disposed  of  them.  We  have  no  right  to  enter  the 
domain  of  conjecture,  but  must  be  confined  to  the  language 
employed.  It  can,  according  to  the  generally  received  mean- 
ing of  words,  only  be  applied  to  the  notes  she  then  held. 
The  import  of  the  language  employed  can  only  embrace  notes 
then  in  existence.  The  fourth  clause  only  embraces  and 
provides  specifically  for  the  notes  she  then  held. 

The  doctrine  is  firmly  settled  and  uniform  in  its  appli- 
cation, that  where  a  specific  article  is  bequeathed,  its  sale, 
loss  or  destruction  can  not  be  replaced  by  substituting 
another  article  in  its  stead.  It  has  been  repeatedly  held 
that  where  specific  stocks  are  bequeathed,  and  are  afterwards 
sold  and  another  kind  purchased  with  the  proceeds,  the  lat- 
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ter  do  not  pass  by  the  bequest.  And  so  with  the  bequest  of 
a  lease  for  a  term  of  years,  if  it  is  afterwards  surrendered 
and  a  new  lease  taken,  the  latter  does  not  pass  by  the  will. 
Where  a  specific  article  is  bequeathed,  another  can  not  be 
substituted,  unless  specifically  required  by  the  terms  of  the 
will.  Here  specific  notes  were  required  to  be  cancelled,  and 
there  is  no  power  to  extend  the  provision  to  other  notes  not 
named  or  even  in  existence  when  the  will  was  executed. 

It  is,  however,  said,  that  after  describing  the  $900  note 
she  requires  all  of  the  other  notes  to  be  cancelled  on  the  con- 
tingencies named, — that  she  would  not  have  used  the  plural 
instead  of  the  singular  number  if  she  did  not  intend  to 
embrace  subsequently  acquired  notes.  This  is  plausible,  but 
we  think  is  not  sound  construction.  The  plural  number 
must  have  been  inadvertently  used,  as  she  was  manifestly 
referring  to  the  notes  she  then  held  on  appellant.  She  begins 
the  clause  by  saying:  "I  hold  a  number  of  notes  against  my 
brother,  George  W.  Updike.  One  of  these  notes  is  for  $900, 
and  I  intend  that  one  to  be  cancelled  absolutely  at  my  death 
and  given  up  to  him.  As  to  the  others,  if  I  survive  my 
mother,  Mary  A.  Updike,  then  at  my  death  I  want  all  the 
other  notes  cancelled  and  surrendered,"  etc.  What  other 
notes  ?  Clearly  the  other  notes  she  then  held.  The  words, 
"the  other  notes,"  can  only  refer  to  such  as  she  had 
said  she  held, — the  remainder  of  the  notes  above  the  $900 
note  she  then  held.  It  is  true  that  it  is  said  she  held  but 
two  notes,  the  $900  and  the  $1000  notes.  If  this  be  true,  it 
only  shows  the  expression,  "all  the  other  notes,"  was  inaccu- 
rately used,  as  she  nowhere  gives  the  slightest  intimation 
that  she  expected  to  have  in  the  future  any  other  notes  of 
appellant,  which  no  doubt  would  have  been  done  had  she 
intended  to  embrace  future  acquired  notes. 

It  is  also  urged,  that  one  purpose  of  this  clause  was,  if  her 
mother  survived  her,  to  make  provision  for  the  support  of 
her  mother,  and  the  interest  on  the  $1000  note  would  have 
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been  so  scanty  that  we  must  presume  she  intended  the  inter- 
est on  a  larger  sum  to  afford  such  a  fund.  This  position  is 
answered  by  reference  to  the  second  clause  of  the  will.  By 
that  clause  she  devised  to  her  mother,  in  case  she  survived 
said  testatrix,  all  of  her  estate,  real  and  personal.  From  the 
amount  of  the  notes  she  held  on  appellant,  it  appears  that 
sum  would  have  been  an  ample  provision  for  the  support  of 
her  mother.  We  can  not,  therefore,  infer  from  the  bequest 
of  the  interest  on  this  $1000,  that  the  scheme  of  the  will  was 
to  provide  a  fund  arising  from  the  interest  on  notes  for  the 
support  of  her  mother,  as  she  had  made  provision  in  the 
second  clause  of  the  will. 

After  a  careful  study  of  the  will,  we  are  satisfied  that  testa- 
trix only  intended  to  have  the  notes  then  held  by  her  can- 
celled and  surrendered,  and  not  subsequently  acquired  notes. 
And  this  construction  is  not  only  authorized,  but  is  required 
by  the  books. 

The  decree  of  the  Appellate  Court  is  therefore  affirmed. 

Decree  affirmed. 


William  M.  Holmes  et  al. 

v. 

Akamentia  M.  Smythe  et  al. 

Filed  at  Springfield  September  30,  1881. 

1.  Constitutional  law — special  legislation — of  the  act  concerning 
loan  associations.  The  act  of  April  4,  1872,  entitled  "An  act  to  enable  asso- 
ciations of  persons  to  become  a  body  corporate  to  raise  funds  to  be  loaned 
only  among  its  members,"  is  a  general  law,  applicable  to  all  the  citizens  of  the 
State  who  choose  to  bring  themselves  within  the  relations  and  circumstances 
provided  for  by  it,  and  is  not  within  the  prohibition  of  the  constitution 
(section  22  of  article  4),  which  declares  that  the  General  Assembly  shall  not 
pass  local  or  special  laws  "regulating  the  rate  of  interest  on  money,"  or 
"granting  to  any  corporation,  association  or  individual  any  special  or  exclusive 
privilege,  immunity  or  franchise  whatever." 
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2.  Ustjey — of  contracts  with  an  association  organized  under  the  act  of 
April  4,  1872,  "to  enable  associations  of  persons  to  become  a  body  cor- 
porate to  raise  funds  to  be  loaned  only  among  its  members. "  Where  a 
person  who  is  a  member  of  such  association  obtains  a  loan  of  money  there- 
from, under  the  system  of  bidding  the  highest  premium  for  the  loan,  as  pro- 
vided for  in  the  act,  coupled  with  other  conditions  authorized  and  prescribed 
therein,  the  transaction  will  not  be  regarded  as  usurious,  although  it  may 
result  that  the  borrower  will  be  required,  under  the  provisions  of  the  con- 
tract, to  pay  a  greater  price  for  the  use  of  the  money  advanced  to  him  than 
would  be  allowable  under  the  general  law  regulating  the  rate  of  interest.  The 
contract  being  of  such  character  that  it  is  only  upon  the  failure  on  the  part  of 
the  borrower  to  perform  its  conditions  that  such  result  would  follow,  the 
obligation  to  pay  an  amount  in  excess  of  the  legal  rate  of  interest  might  be 
regarded  as  in  the  nature  of  liquidated  damages,  and  not  in  any  sense  a  regu- 
lation of  interest  upon  money.  This  would  be  the  proper  view  even  treating 
the  transaction  as  a  loan. 

3.  But  a  transaction  of  such  character,  being  in  its  features  and  conditions 
in  conformity  with  the  provisions  of  the  act,  might  rather  be  regarded  as  in 
the  nature  of  a  sale  by  the  person  to  whom  the  money  was  advanced,  of  his 
shares  of  stock  to  the  association,  than  as  a  loan. 

Appeal  from  the  Circuit  Court  of  Piatt  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Appellees  filed  their  bill  in  equity  in  the  circuit  court  of 
Piatt  county  against  appellants,  alleging  that  appellee  Calvin 
E.  Smythe  was  the  owner  of  certain  lots  therein  described, 
which  he,  with  his  wife,  the  appellee  Aramentia  M.  Smythe, 
occupied  as  a  homestead ;  that  on  October  4,  1875,  appellees 
executed  a  mortgage  on  said  premises  to  the  appellant  the 
Monticello  Mutual  Building,  Loan  and  Homestead  Associa- 
tion, to  secure  the  payment  of  a  note  for  §600,  with  interest 
at  the  rate  of  ten  per  cent  per  annum ;  that  the  only  consider- 
ation for  such  a  note  was  a  loan  by  said  association  to  said 
appellee  Calvin  K.  Smythe,  of  $420 ;  that  said  association 
charged  $180  for  the  loan  of  said  $420;  that  said  appellee 
Calvin  B.  Smythe  has  since  paid  said  association  the  sum  of 
$173.41 ;  that  said  association  advertised  said  premises  for 
sale  on  December  2,  1878,  without  having  obtained  a  judg- 
ment or  decree  therefor;   that  said  advertisement  claimed 
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$873.40  to  be  due;  that  on  December  2,  1878,  the  solicitor 
of  said  association  sold  said  premises  to  said  association  for 
$633.33 ;  that  at  such  sale  the  bidders  were  notified  that  the 
amount  exceeding  $350  was  for  usurious  interest ;  that  at  the 
time  of  such  sale  there  was  only  due  $350,  which  appellees 
were  ready  and  willing  to  pay,  and  have  since  offered  to  pay, 
but  that  said  association  has  refused  to  receive  the  same  in 
satisfaction  of  said  note ;  that  said  sum  of  $180  was  usurious  ; 
that  appellees  have  continued  to  occupy  said  premises  as  a 
homestead;  that  at  the  February  term,  1879,  of  the  Piatt 
circuit  court,  said  association  obtained  a  judgment  against 
the  appellee  Calvin  K.  Smythe,  for  the  possession  of  said 
premises ;  that  the  appellee  Aramentia  M.  Smythe  was  not 
a  party  to  such  judgment,  although  she  was  in  possession  of 
said  premises  when  said  suit  was  commenced,  and  occupied 
the  same  with  her  husband,  the  appellee  Calvin  E.  Smythe,  as 
a  homestead ;  that  a  writ  for  the  possession  of  said  premises 
was  issued  on  such  judgment  against  the  appellee  Calvin  E. 
Smythe,  and  directed  to  the  appellant  Holmes,  sheriff  of 
Piatt  county,  etc., — and  the  prayer  is,  that  the  sale  may 
be  set  aside  and  the  deed  declared  void,  that  an  account  may 
be  taken,  etc.,  and  that  appellants  be  enjoined  from  dis- 
possessing appellees,  etc. 

The  answer  of  appellants  admits  the  execution  of  the  note 
and  mortgage,  and  that  appellees  owned  and  occupied  the 
premises  as  a  homestead,  substantially  as  set  forth  in  the 
bill,  and  that  the  facts  are  as  embodied  in  the  following  stip- 
ulation of  the  counsel  of  the  respective  parties : 

It  is  stipulated  and  agreed  between  the  complainants  in 
the  above  entitled  cause  and  the  defendants,  that  the  com- 
plainant Calvin  E.  Smythe  was  a  member  of  said  associa- 
tion October  4,  1875,  and  at  a  meeting  of  the  board  of 
directors  of  said  association  held  on  that  day,  said  Smythe 
obtained  a  loan  from  said  association,  under  the  rules  and 
regulations  of  the  charter  of   said  association   and   of  the 
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statute  of  Illinois,  under  which  said  association  is  organized, 
amounting  to  the  sum  of  $600 ;  that  said  Smythe  bid  as  a 
premium  for  said  loan  the  sum  of  $180,  which  was  deducted 
from  said  sum  of  $600,  leaving  the  sum  of  $420,  which  said 
Smythe  received  the  benefit  of  from  said  association ;  that 
the  mortgage  to  secure  said  loan  of  $600  was  for  the  whole 
amount  of  said  $600 ;  that  it  was  executed  to  said  associa- 
tion by  said  Smythe  and  wife,  and  duly  recorded ;  that  said 
Smythe  became  a  member  of  said  association  in  September, 
1875,  purchasing  at  that  time  eight  shares  of  the  stock  of 
said  association  for  $129.52,  for  which  he  executed  his  note 
to  said  association  in  addition  to  the  note  for  $600,  which  he 
afterwards  executed  for  said  loan  of  $600,  making  in  all  the 
sum  of  $729.52,  for  which  the  said  association  holds  the 
notes  of  said  Smythe ;  that  said  Smythe,  from  the  time  he 
became  a  member  of  said  association  till  the  month  of  Feb- 
ruary, 1877,  paid  said  association,  under  the  provision  of  the 
charter,  $68  on  dues,  $88.42  on  interest,  and  $16.62  on  fines, 
making  a  total  of  $173.04;  that  said  Smythe  never  paid 
anything  to  said  association  after  February  3,  1877,  and  that 
at  a  meeting  of  the  board  of  directors  of  said  association, 
held  December  3,  1877,  said  board  directed  the  solicitor  of 
said  association  to  proceed  to  advertise  and  sell  the  mort- 
gaged premises  under  the  power  contained  in  said  mortgage; 
that  at  that  time  said  Smythe  was  more  than  six  months  in 
default  in  his  payments  to  said  association ;  that  said  associ- 
ation, by  its  solicitor,  did,  on  the  2d  day  of  December,  1878, 
sell  said  premises  under  the  power  contained  in  said  mort- 
gage, and  the  same  was  struck  off  and  sold  to  the  association 
for  the  sum  of  $633.33,  and  said  association  received  a  deed 
for  said  premises  in  accordance  with  the  provisions  of  such 
mortgage ;  that  said  premium  was  deducted,  and  said  fines 
assessed  and  collected,  in  accordance  with  the  provisions  of 
the  charter  of  said  association ;  that  the  legal  title  to  said 
premises  at  the  time  said  Smythe  and  wife  executed  said 
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mortgage  to  said  association,  and  up  to  the  time  said  premises 
were  sold  by  said  association  as  aforesaid,  was  in  the  said 
Calvin  E.  Smythe;  that  at  the  February  term,  1879,  of  the 
circuit  court  of  Piatt  county,  said  association  obtained  a  judg- 
ment against  said  Calvin  K.  Smythe  for  the  possession  of  said 
premises  ;  that  said  Aramentia  M.  Smythe  was  not  in  any  way 
made  a  party  to  such  suit ;  that  she  was,  at  the  time  such  suit 
was  commenced,  residing  with  her  husband,  Calvin  E.  Smythe, 
on  said  premises,  and  that  a  writ  of  restitution  issued  on  such 
judgment,  and  is  now  in  the  hands  of  said  defendant  William 
M.  Holmes,  sheriff  of  Piatt  county  aforesaid,  for  execution ; 
that  said  association  was  organized  under  the  act  of  the  Gen- 
eral Assembly  of  the  State  of  Illinois,  entitled  "An  act  to 
enable  associations  of  persons  to  become  a  body  corporate  to 
raise  funds  to  be  loaned  only  among  its  members, "  approved 
April  4,  1872,  in  force  July  1,  1872;  that  the  aforesaid  facts 
are  to  be  submitted  to  the  court  either  on  motion  to  dissolve 
the  injunction,  or  on  the  hearing,  and  that  the  only  points 
to  be  decided  by  the  court  are  whether  said  association  had 
the  legal  right  to  deduct  the  aforesaid  premium  and  assess 
and  collect  the  aforesaid  fines ;  and  whether  such  acts  con- 
stitute usury  on  the  part  of  said  association ;  and  whether 
the  complainants  are  not  entitled  to  have  the  mortgaged 
premises  sold  on  the  mortgage  of  said  association  and  that 
of  the  complainants  subject  to  redemption ;  and  whether  the 
fact  of  said  Aramentia  M.  Smythe  not  being  made  a  party  to 
said  detainer  proceedings  is  any  defence  as  against  the  writ 
issued  on  said  judgment ;  and  whether  the  law  under  which 
the  association  is  organized  is  constitutional. 

The  mortgage  is  conditioned,  that  "Calvin  E.  Smythe, 
being  the  owner  of  six  shares  of  the  capital  stock  of  the 
mortgagees,  and  having  obtained  an  advanced  loan  thereon 
of  $600,  for  use,  according  to  the  previous  act  of  the  Gen- 
eral Assembly  of  Illinois,  approved  April  4,  1872,  in  force 
July  1,  1872,  under  which  said  association  is  incorporated, 
27—100  III. 


418  Holmes  et  al.  v.  Smythe  et  al.  [Sept. 

Statement  of  the  case. 

and  of  the  charter  and  by-laws  adopted  by  said  association, 
and  for  which  sum  he  has  given  his  promissory  note  of  even 
date  herewith,  payable  to  the  mortgagee,  whenever  it  may  be 
necessary  for  the  proper  liquidation  of  said  association,  for 
said  sum  of  $600,  with  ten  per  cent  interest  per  annum  from 
date,  payable  monthly,  to  the  secretary  of  said  association, 
on  the  first  Saturday  of  each  and  every  month,  with  the 
agreement  on  the  liquidation  of  said  association  to  accept 
the  surrender  of  said  note  in  full  of  his  six  shares  of  the 
capital  stock  of  said  association  upon  which  the  money  has 
been  advanced ;  and  whereas,  the  said  Calvin  E.  Smythe  is 
bound  by  the  charter  and  by-laws,  and  by  reason  of  his  mem- 
bership in  said  association,  to  pay  to  said  association  the 
monthly  dues  of  fifty  cents  on  each  of  said  shares,  the  inter- 
est on  the  said  sum  so  advanced,  as  aforesaid,  and  any  and 
all  fines,  penalties  or  other  charges  which,  under  the  charter 
and  by-laws  of  said  association,  may  be  assessed  against 
him,  or  said  stock,  or  any  part  thereof,  in  the  manner,  and 
amount,  and  at  the  times,  as  now  or  hereafter  may  be  pre- 
scribed by  the  charter  and  by-laws  of  said  association ;  pro- 
vides for  insurance  and  payment  of  taxes  by  mortgagor; 
now,  if  said  Calvin  E.  Smythe  shall  pay  said  sum  of  money 
to  the  said  association,  according  to  the  terms  of  said  note 
therefor,  and  shall  well  and  faithfully  perform  each  and  every 
of  his  obligations,  and  pay  said  association  his  monthly  dues 
and  interest,  his  fines,  penalties,  or  other  charges  which, 
under  the  charter  and  by-laws  of  said  association  may  be 
assessed  against  him,  or  said  shares  of  stock,  or  any  part 
thereof,  and  shall  pay  taxes  assessed,  or  to  be  hereafter 
assessed,  upon  said  premises,  and  keep  the  same  insured, 
and  in  repair,  as  provided  in  the  charter  and  by-laws  of  said 
association,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  effect." 

Further    provisions    as    to    loss    by  fire:   "providing  that 
amount  received  from  insurance  may  be  applied  in  reducing 
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the  mortgage  security,  or  in  rebuilding ;  and  on  the  liquida- 
tion of  the  association,  if  not  used  in  rebuilding,  it  shall  be 
placed  to  the  credit  of  the  said  Smythe." 

Appoints  solicitor  of  the  mortgagee  upon  default,  or  breach 
of  any  of  the  conditions,  agreements  or  covenants  of  the 
said  note,  or  this  mortgage,  to  sell  and  dispose  of  the  prem- 
ises at  public  auction,  etc.,  with  power  of  conveyance,  the 
expenses  to  be  paid  out  of  the  proceeds,  as  provided  therein, 
among  others : 

"Second.  The  said  principal  sum  of  $600  and  accrued 
interest  thereon,  and  proportion  of  losses  and  expenses,  as 
specified  in  section  14  of  article  2  of  the  charter  of  said  asso- 
ciation, and  all  unpaid  fines  and  penalties  on  the  amount  of 
monthly  dues  paid  in  on  said  shares  of  stock,  the  amount 
due  on  said  note  to  be  ascertained  from  the  books  of  the  asso- 
ciation. " 

Provisions  as  to  application  of  surplus,  if  any :  *  *  * 
"It  is  understood  and  agreed,  that  when  said  association 
shall  go  into  liquidation,  it  shall  execute  to  the  said  Calvin 
E.  Smythe,  at  his  expense,  a  release  of  this  mortgage,"  etc. 
In  case*  of  foreclosure,  "the  amount  of  dues  the  said  Calvin 
E.  Smythe  may  have  paid  said  association  shall  be  deducted 
from  the  amount  found  due  in  any  such  decree,  and  the 
stock  owned  by  Calvin  E.  Smythe  in  the  association  shall  be 
decreed  to  be  forfeited  to  said  association. " 

The  decree  sets  aside  and  declares  the  deed  vacated  and 
void;  that  Smythe  pay  the  association  $411  within  four 
months  from  filing  of  decree,  with  six  per  cent  interest,  and 
upon  payment  of  said  association,  to  deliver  to  said  Smythe 
the  note  and  mortgage  mentioned  in  the  bill,  cancelled  and 
released  of  record,  and  upon  default  in  such  payment  the 
association  to  be  permitted  to  sell  said  premises  under  the 
power  contained  in  said  trust  deed  for  said  $411,  and  interest 
and  costs  of  sale ;  that  the  defendant  Holmes  be  enjoined 
from  executing  the  writ  of  possession,  and  that  the  asso- 
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ciation    pay  the   costs   of  suit,    and   execution   issue  there- 
for, etc. 

The  case  comes  here  by  the  appeal  of  the  defendants  in  the 
court  below. 

Messrs.  Lodge  &  Huston,  Mr.  Henry  V.  Freeman,  and 
Mr.  J.  D.  Adair,  for  the  appellants. 

Mr.  Albert  Emerson,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

When  we  first  considered  this  case  we  were  under  a  mis- 
apprehension, resulting  from  the  meagreness  of  the  state- 
ment in  regard  to  the  facts.  We  then  assumed  that  the 
promissory  note  was  payable,  at  all  events,  for  the  amount 
expressed  upon  its  face,  together  with  ten  per  centum  per 
Innum  interest  thereon,  and  that  the  premium  bid  had,  also, 
in  good  faith  been  paid,  and  we  thereupon  concluded  that 
the  transaction  was  usurious,  and  in  so  far  as  any  law,  appli- 
cable alone  to  such  corporations,  purported  to  give  sanction  to 
and  legalize  it,  it  should  be  held  void  because  in  conflict  with 
certain  clauses  of  sec.  22,  art.  4,  of  our  constitution."  That 
conclusion  can  not  be  sustained  upon  what  we  now  under- 
stand to  be  the  facts. 

The  appellant  association  was  organized  under  the  general 
law  authorizing  the  formation  of  such  associations,  approved 
April  4,  1872,  and  in  force  July  1,  1872.  (2  Gross'  Stat. 
p.  67.)  The  sixth  section  of  that  act  provides,  that  the  shares 
of  the  stock  shall  be  $100  each;  that  subscriptions  therefor 
shall  be  made  payable  to  the  corporation  in  such  periodical 
installments,  and  at  such  time  or  times,  as  shall  be  deter- 
mined by  the  charter  and  by-laws,  but  no  periodical  pay- 
ment to  be  made  exceeding  two  dollars  on  each  share ;  and 
that  every  share  of  stock  shall  be  subject  to  a  lien  for  the 
unpaid  installments  and  other  charges  incurred  thereon  under 
the  provisions  of  the  charter  and  by-laws.     And  the  eighth 
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section  provides,  that  the  board  of  directors  shall  hold  such 
stated  meetings  as  may  be  provided  by  the  by-laws,  at  which 
the  money  in  the  treasury,  if  over  $100,  shall  be  offered  for 
loan  in  open  meeting,  and  the  stockholder  who  shall  bid  the 
highest  premium  for  the  preference  or  priority  of  loan  shall 
be  entitled  to  receive  a  loan  of  $100  for  each  share  of  stock 
held  by  said  stockholder ;  and  that  in  case  of  non-payment 
of  installments  or  interest  by  borrowing  stockholders  for  the 
space  of  six  months,  payment  of  principal  and  interest,  with- 
out deducting  the  premiums  paid  or  interest  thereon,  may  be 
enforced  by  proceeding  against  their  securities,  according  to 
law.  The  ninth  section  provides,  that  the  borrower  may 
repay  a  loan  at  any  time,  and  in  case  of  the  repayment 
thereof  before  the  expiration  of  the  eighth  year  after  the 
organization  of  the  corporation,  there  shall  be  refunded  to 
such  borrower  one-eighth  of  the  premium  paid  for  every  year 
of  the  said  eight  years  then  unexpired. 

Smythe  became  a  member  of  the  association  in  February, 
1875,  subscribing  for  eight  shares  of  stock,  and  on  the  4th 
of  October,  1875,  desiring  to  obtain  money  on  six  of  his 
shares  of  stock,  he  bid  as  premium  therefor  $30  on  each 
share.  This  bid  was  accepted  by  the  association,  and  the 
par  value  of  his  six  shares  of  stock,  less  the  premium  bid, 
($70  on  each  share,  and  $420  in  all,)  was  advanced  to  him, 
and  he  thereupon  executed  the  note  and  mortgage  in  contro- 
versy. This  note,  it  is  expressly  shown,  although  for  $600, 
is  only  to  secure  the  payment  of  the  interest  to  accrue  upon 
the  par  value  of  the  shares,  and  dues  of  fifty  cents  on  each 
share  monthly,  as  also  fines,  penalties  and  forfeitures,  etc., 
and  upon  liquidation  of  the  association  the  note  was  to  be 
surrendered  to  Smythe,  and  accepted  by  him  in  full  for  his 
six  shares  of  stock.  This  would  happen  when  the  shares  of 
stock  would  reach  their  par  value,  so  the  transaction  was,  in 
fact,  an  advancement  by  the  association  in  anticipation  of 
that  time.     The  transaction  is  in  the  nature  of  a   sale  by 
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Smythe  of  his  shares  of  stock  to  the  association,  and  it  has 
been  so  held  by  other  courts.  Hoboken  Building  Association 
v.  Martin,  2  Beasley,  427 ;  Clarksville  Building  Association  v. 
Stephens,  26  N.  J.  351 ;  Delano  v.  Wild,  6  Allen,  1 ;  Merrill 
v.  Mclntyre,  13  Gray,  157. 

But  if  the  transaction  be  treated  as  a  loan,  it  is  not,  from 
what  here  appears,  necessarily  usurious.  When  the  money 
was  obtained  the  association  had  but  five  years  and  seven 
months  to  continue  under  the  statute,  it  having  been  organ- 
ized two  years  and  five  months  previous  to  that  time,  and  its 
duration  being  limited  to  eight  years.  The  dues  and  inter- 
est, which  the  note  secured,  amount  to  $8  per  month  ($3 
dues  and  $5  interest).  At  the  end  of  five  years  and  seven 
months  (sixty-seven  months)  this  would  amount  to  only 
$536.  The  rate  of  interest  then  authorized  for  money  loaned 
was  ten  per  cent  per  annum.  The  amount  received  ($420), 
at  ten  per  cent,  in  five  years  and  seven  months,  would  bring 
$234.50,  which,  added  to  the  principal,  would  make  $654.50, 
that  would  have  had  to  have  been  paid,  treating  the  money 
received  as  a  loan,  at  ten  per  cent.  This,  of  course,  requires 
that  Smythe  should  have  kept  his  contract,  but  that  is  what 
we  must  assume  was  the  intention  of  the  parties  when  the 
contract  was  made.  It  was  his  duty  to  keep  his  contract, 
and  it  was  legally  within  his  power  to  have  done  so.  Being 
compelled  to  pay  the  face  of  the  note,  as  well  as  accumu- 
lating interest,  etc.,  is  simply  the  result  of  the  failure  of 
Smythe  to  comply  with  his  contract,  and  for  which,  it 
would  seem,  he  had  reasonable  time ;  and  this  obligation 
may  be  regarded  as  one  in  the  nature  of  liquidated  damages, 
such  as  all  parties  were,  at  that  time,  at  liberty  to  annex  as 
a  condition  of  the  non-performance  of  their  contracts,  and 
it  is,  in  no  sense,  under  the  law  then  in  force,  as  held  by 
previous  decisions  of  this  court,  a  regulation  of  interest  upon 
money,  or  obnoxious  to  the  charge  of  usury.  Lawrence  v. 
Cowles,  13  111.  577;   Gould  v.  Bishop  Hill  Colony,  35  id.  324; 
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Davis  v.  Rider,  53  id.  416;  Witherow  v.  Briggs,  67  id.  96. 
This  is  still  further  manifest  by  reference  to  the  ninth 
section  of  the  charter,  which,  it  has  been  seen,  authorizes 
the  borrower  to  repay  the  loan  at  any  time,  which  would 
restore  his  shares  of  stock  to  him,  and  have  refunded  one- 
eighth  of  the  premium  bid  for  each  year  of  the  eight  years 
unexpired  of  the  life  of  the  association.  And  for  like  reason, 
as  has  been  held  by  this  court  in  Bane  v.  Gridley,  67  111. 
388,  the  case  is  not  one  in  which  relief  will  be  granted  by 
a  court  of  equity,  as  against  a  penalty. 

In  other  respects  we  perceive  no  valid  objection  to  the 
transaction.  The  statute  under  which  the  association  was 
organized  is  a  general  law,  applicable  to  all  the  citizens  of 
the  State  who  choose  to  bring  themselves  within  the  relations 
and  circumstances  provided  for  by  it.  We  are  of  opinion 
that  it  is  free  of  constitutional  objection,  in  so  far,  at  least, 
as  it  has  any  bearing  upon  the  facts  now  before  us. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 

opinion.  ^  7 

r  Decree  reversed. 

Walker  and  Dickey,  JJ.,  dissent. 


Andrew  Eichards 

v. 

The  People  ex  rel.  Alfred  Thompson. 

Filed  at  Springfield  September  30,  1881. 

1.  Freehold — franchise — as  affecting  right  of  appeal.  A  bill  to 
enjoin  a  party  from  obstructing  a  highway,  the  existence  of  which  is  denied, 
does  not  involve  a  freehold  or  a  franchise,  within  the  meaning  of  the  statute 
relating  to  appeals  to  this  court  and  writs  of  error. 

2.  Appeal — when  it  lies  to  this  court  from  Appellate  Court.  The 
statute  making  the  right  of  appeal  from  the  Appellate  Court  to  this  court 
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depend  in  certain  cases  upon  the  amount  in  controversy,  or  of  recovery  in  the 
court  below,  has  no  application  when  the  object  of  the  suit  is  not  to  recover 
a  debt  or  damages,  or  some  specific  article  of  property,  either  personal  or  real. 
In  all  other  cases  an  appeal  lies  to  this  court. 

3.  Error — reversing  on  facts,  in  chancery  suit.  Where  a  number  of 
witnesses  have  been  examined  orally  on  the  hearing  of  a  bill  in  chancery,  and 
a  finding  had  by  the  circuit  court,  which  is  affirmed  in  the  Appellate  Court, 
the  decree  will  not  be  reversed  on  the  evidence  unless  this  court  can  see 
that  the  conclusion  reached  was  clearly  against  the  weight  of  the  evidence. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cass 
county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  James  M.  Epler  for  the  appellant,  in  answer  to  the 
motion  to  dismiss  the  appeal : 

This  is  not  a  case  of  foreclosing  a  mortgage,  but  is  an 
injunction  to  prevent  appellant  from  obstructing  an  alleged 
highway.  The  citation  made  of  Corbin  v.  Fox,  98  111.  146, 
has  no  application  to  such  a  case  as  this.  This  case  involves 
both  a  franchise  and  a  freehold.  Fanning  et  al.  v.  Russell 
et  al.  94  111.  386 ;  Lamar  Insurance  Co.  v.  Gulick,  96  id.  619. 

Mr.  Eichard  W.  Mills,  for  the  appellees,  in  support  of  his 
motion  to  dismiss,  cited  Corbin  v.  Fox,  98  111.  146. 

The  propriety  of  the  decree  in  this  case  depends  wholly  upon 
the  facts.  In  such  cases  an  appellate  court  will  not  reverse 
when  there  is  evidence  that  supports,  or  tends  to  support,  the 
finding.  Bush  v.  Hendrecl,  20  111.  93 ;  Toledo,  Peoria  and 
Warsaw  Railway  Co.  v.  Hagle,  55  id.  212 ;  Gulluf  v.  Smith, 
24  id.  586  ;  Toledo,  Wabash  and  Western  Railway  Co.  v.  Moore, 
77  id.  217. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Third  District,  affirming  a  decree  of  the  Cass  county 
circuit  court  awarding  an  injunction  restraining  appellant 
from  obstructing  an  alleged  highway.     This  being  a  contro- 
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versy  which  to  some  extent  affects  property  rights,  and  it  not 
affirmatively  appearing  from  the  record  that  the  amount 
involved  is  as  much  as  $1000,  a  motion  was  interposed  by 
appellees  in  this  court  to  dismiss  the  appeal.  In  view  of  the 
importance  of  this  motion  it  was  reserved  for  consideration 
on  the  final  disposition  of  the  cause.  Appellant  insists  that 
the  suit  involves  both  a  freehold  and  franchise,  and  upon 
both  these  grounds  he  maintains  the  case  is  properly  brought 
to  this  court.  Appellees,  on  the  other  hand,  maintain  the 
case  involves  neither  a  freehold  nor  franchise,  and  that  there- 
fore this  court  has  no  jurisdiction  to  consider  it. 

The  object  of  this  suit  is  not  to  recover  a  freehold  or  a 
franchise,  nor  are  we  of  opinion  that  either  is  involved  in  it, 
within  the  meaning  of  our  statute  regulating  the  jurisdiction 
of  this  court.  The  object  of  the  suit  is  to  restrain  appellant 
from  obstructing  a  certain  road  which  appellees  claim  to  be 
a  public  highway,  but  which  appellant  denies.  The  contro- 
versy is  as  to  whether  the  locus  in  quo  is  subject  to  the  public 
easement.  Appellees  practically  admit  that  the  soil  and  free- 
hold are  in  appellant,  hence  it  can  not  be  said,  with  any  degree 
of  propriety,  that  a  freehold  is  involved,  and  as  no  special 
privilege  or  grant  is  claimed  by  either  of  the  parties,  or  is 
in  any  sense  involved  in  the  controversy,  we  are  unable  to 
perceive  upon  what  theory  it  is  claimed  that  a  franchise  is 
involved.  Nevertheless,  we  are  of  opinion  the  appeal  was 
properly  brought  to  this  court.  The  statute  making  the  right 
of  appeal  from  the  Appellate  to  this  court  depend,  in  certain 
classes  of  cases,  upon  the  amount  in  controversy,  or  of  recov- 
ery in  the  court  below,  has  no  application  where  the  object 
of  the  suit  is  not  to  recover  a  debt  or  damages,  or  some  spe- 
cific article  of  property,  either  personal  or  real.  In  all  other 
cases,  by  the  express  provisions  of  the  eighth  section  of  the 
Appellate  Court  act,  an  appeal  lies  to  this  court.  As  already 
seen,  appellees  do  not  seek  in  this  suit  to  recover  any  debt, 
damages  or  property,  of  any  description.     They  simply  seek 
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to  regulate  appellant  in  the  enjoyment  of  his  own  property, 
by  prohibiting  the  doing  of  certain  acts  thereon  which  would 
interfere  with  the  enjoyment  of  an  alleged  public  easement 
on  the  premises.  The  right  to  do  the  acts  complained  of 
depends,  of  course,  upon  the  existence  or  non-existence  of 
the  easement,  and  the  suit  may  therefore  properly  be  said  to 
involve  the  existence  of  an  easement ;  but  as  we  have  already 
seen,  the  fee  and  freehold  are  conceded  to  be  in  appellant. 
Angell  on  Highways,  sec.  301. 

The  land  upon  which  the  road  is  located  originally  belonged 
to  James  H.  Eichards,  the  ancestor  of  appellant,  and  through 
whom  the  latter  claims.  In  the  circuit  court  the  whole  con- 
troversy was  confined  to  the  single  inquiry  whether  the  road 
in  question  is  a  public  highway  or  not.  Appellees  contended 
that  the  said  James  H.  Eichards,  in  his  lifetime,  while  owner 
in  fee  of  the  hcus  in  quo,  dedicated  the  same  to  the  public  for 
the  purposes  of  this  road,  and  that  the  same  was  accepted 
by  the  public,  as  evidenced  by  its  use  and  various  acts  of 
recognition  by  the  public  authorities.  This  was  distinctly 
denied  by  appellant,  and  the  whole  of  the  testimony  on  either 
side  was  directed  to  the  issue  thus  formed.  On  the  evidence 
adduced,  the  circuit  and  Appellate  courts  have  both  found 
this  issue  in  favor  of  appellees,  and  we  are  now  asked  to 
reverse  their  decision.  The  record  shows  that  upon  the 
hearing  in  the  circuit  court  quite  a  number  of  witnesses 
were  examined  on  either  side,  in  open  court,  upon  this 
controverted  question  of  fact,  and  hence  the  opportunities 
of  that  court  for  arriving  at  a  just  and  correct  conclusion 
were  far  better  than  ours,  and  under  such  circumstances, 
unless  we  were  able  to  say  that  the  conclusion  thus  reached 
was  clearly  against  the  weight  of  the  evidence,  we  would 
not  be  authorized,  according  to  the  repeated  decisions  of 
this  court,  to  reverse  on  the  ground  the  finding  was  not 
supported   by   the   evidence,   although  we  might   be  better 
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satisfied  had  the  finding  been  the  other  way.     This  we  are 
not  able  to  do. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Morris  Kallenbach,  Jr. 

v. 

.  Eliada  Dickinson. 

Filed  at  Springfield  September  30,  1881. 

1.  Limitations— partial  payment — implied  new  promise  therefrom — 
joint  debtors— partial  payment  by  one — effect  as  to  co-debtor.  In  order  to 
remove  the  bar  of  the  Statute  of  Limitations  in  respect  to  a  debt,  there  must 
be  a  new  promise  to  pay  the  debt.  But  to  bind  a  party  to  a  new  promise 
there  must  exist  the  elements  essential  to  a  new  contract,  express  or  implied. 
There  must  be  such  circumstances  as  will  reasonably  authorize  an  inference 
of  an  intention  to  waive  the  bar  of  the  statute.  There  must  be  affirmative 
action  or  conduct  designed  to  prospectively  affect  the  rights  of  the  parties  to 
the  prior  contract. 

2.  This  new  promise  may  be  implied  from  the  fact  of  a  partial  payment 
made  after  the  bar  of  the  statute  has  become  complete,  by  the  party  originally 
chargeable.  But  in  order  to  authorize  the  inference  of  a  new  promise  from 
the  fact  of  such  payment,  the  party  making  the  payment,  and  sought  to  be 
charged  thereby,  must  have  had  an  affirmative  intention  in  making  the  pay- 
ment, and  that  it  should  be  applied  to  the  particular  debt. 

3.  In  respect  to  the  effect  to  be  given  to  the  making  of  a  partial  payment, 
as  authorizing  the  inference  of  a  new  promise,  payment  before  the  bar  is 
complete,  thereby  arresting  the  running  of  the  statute  so  that  it  shall  com- 
mence to  run  anew,  and  payment  afterward,  whereby  the  bar  of  the  statute 
is  removed,  rest  upon  precisely  the  same  principle.  In  either  case,  if  the 
running  of  the  statute  is  arrested,  or  if  the  bar  already  complete  is  removed, 
it  is  because  of  the  new  promise,  express  or  implied,  and  it  is  that  new  prom- 
ise,— i.  e.,  contract, — resting  upon  the  consideration  of  the  old  debt,  where 
the  statute  is  pleaded,  that  is  replied  to  take  the  case  out  of  the  statute.  In 
either  case  the  same  elements  of  contract  must  exist. 

4.  It  is  doubtless  the  law  that  joint  debtors,  in  matters  respecting  their 
joint  indebtedness,  may,  to  a  certain  extent,  bind  each  other  by  their  admis- 
sions,— but  this  can  only  be  as  to  facts  affecting  rights  or  remedies  then 
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existing.  The  admissions  must  relate  to  matters  showing  what  are  the  terms 
of  a  contract  already  made,  or  whether  it  has  been  performed  or  otherwise 
discharged.  The  idea,  however,  can  not  be  sanctioned,  that  a  co-debtor, 
merely  because  he  is  such,  has  authority  to  bind  his  associates  to  a  new  con- 
tract, although  it  may  be  in  regard  to  the  old  debt. 

5.  In  the  case  of  joint  debtors,  therefore,  a  partial  payment  by  one,  with- 
out the  knowledge  or  assent,  or  subsequent  ratification,  of  the  others,  will 
not  operate  to  bind  the  latter  so  as  to  authorize  the  inference  of  a  new  prom- 
ise on  their  part,  and  therefore  will  not  affect  the  defence  of  the  Statute  of 
Limitations  as  to  them. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  E.  S.  McDonald,  and  Messrs.  Crea  &  Ewing,  for  the 
appellant : 

Partial  payment  by  one  of  the  joint  makers  of  a  note  binds 
the  other  maker,  although  a  surety,  within  the  spirit  of  the 
Statute  of  Limitations.  The  payment  being  for  the  benefit 
of  all,  must  bind  all.     Whitcomb  v.  Whiting,  2  Doug.  652. 

This  was  the  English  rule,  until  it  was  recently  changed 
by  act  of  Parliament.5  Counsel  cited  the  following  American 
authorities  adhering  to  the  English  rule  :  Shepley  v.  Water- 
house,  22  Me.  497  ;  Dinsmore  v.  Dinsmore,  21  id.  433  ;  Colbmn 
v.  Averill,  30  id.  310 ;  Joslyn  y.  Smith,  13  Vt.  353 ;  Wheelock 
v.  Doolittle,  18  id.  440;  Carlton  dc  Manning  v.  Ludlow  Woolen 
Mills,  27  id.  496 ;  White  v.  Hale,  3  Pick.  291 ;  Sigoiimey  v. 
Drury,  14  id.  387 ;  Bissell  v.  Adams,  35  Conn.  299 ;  Beardsley 
v.  Hall,  36  id.  270 ;  Perkins  v.  Barstow,  6  R.  I.  505 ;  Merritt 
v.  Day,  38  N.  J.  32 ;  EllicottY.  Nichols,  7  Gill,  85 ;  Schindel  v. 
Gates,  46  Md.  604;  Warner  v.  Wardell,  1  Del.  Ch.  49; 
Blair  v.  Young,  S.  C.  Law  Rep.  (Hill,)  part  2,  vols.  2  and  3, 
in  our  page  112 ;  Goudy  v.  Gillam  &  Smith,  6  Richardson,  28  ; 
Morgan  v.  Metoyer,  14  La.  Ann.  612;  Hicks  et  al.  v.  husk 
d  Co.  19  Ark.  692;  Craig  v.  Calloway,  12  Mo.  94;  McClurg 
v.  Howard,  45  Mo.  365 ;  Dickerson  v.  Turner,  12  Ind.  223. 
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Mr.  Ira  J.  Bloomfield,  for-  the  appellee : 

A  partial  payment  on  a  joint  and  several  promissory  note 
by  one  of  the  several  makers,  will  not  prevent  the  running  of 
the  Statute  of  Limitations  as  to  the  others.     Hance  v.  Hair, 
25  Ohio  St.  349 ;  Shoemaker  v.  Benedict,  11  N.  Y.  176 ;  Bell 
v.  Morrison,  1  Pet.  (U.  S.  S.  C.)  612;  Steele  v.  Soule,  20  Kan. 
39;  Mayberry  v.  Willoughby,  5  Neb.  368;  Yancles  v.  Lefavour, 
2  Blackf.  371 ;  Watson  v.  Woodman,  15  Moak,  (English)  572 ; 
Coleman  v.  Forbes,  22  Pa.   St.  156 ;   Clark  v.  Bums,   86  id. 
502 ;    Van  Keuren  v.  Parmelee,  2  N.  Y.  523 ;  Exchange  Bank 
v.   Sullivan,    6    N.   H.    124;    Kelley  v.   Sanborn,    9    id.   46; 
Whijyple's  Admrs.  v.  Stephens,  22  id.  219;  Lowenthal  v.  Chap- 
pell,  8  Ala.  353 ;  Myatts  d  Moore  v.  Bell,  41  id.  222 ;  Foute  v. 
Bacon,  24  Miss.  156;  Buscoe  v.  Aukleet,  28  id.  361 ;  Sigler  v 
Piatt,  16  Mich.  206 ;  Slowers  v.  Blackburn,  21  La.  Ann.  127 
Gmi£  v.  Ashler,  12  Ark.  762;    IFooc%  v.  State,  12  id.  780 
Payne  v.  SWe,   39  Barb.  639 ;   Graham  v.  5ekm,   59  id.  33 
Helm  v.  Cantrell,  59  111.  524;  Gow^/  v.  Gillam,  6  Bich.  (S.  C.) 
28;  Borden  v.  Prcn/,   20  Ark.    293;   Belote's  Exr.  v.  Wynne, 
7  Yerg.  (Tenn.)    534;   Muse   v.   Donelson,   2    Humph.    166; 
Winchell  v.  ffic/t,  18  N.  Y.  558;  2%e  v.  Andrew,  35  Me.  183. 

Evidence  that  the  principal,  Wenzel,  made  payments  upon 
the  note  in  suit,  does  not  sustain  the  issue  tendered  by  the 
plaintiff's  replication,  that  the  defendants  made  payments. 
Butcher  v.  Hexton,  4  Leigh,  (Va.)  519. 

Payments  made  by  the  principal  within  sixteen  years 
prior  to  suit,  and  before  the  right  of  action  was  barred  by 
the  statute,  do  not  affect  the  defence  of  the  statute  by  the 
surety.     Shoemaker  v.  Benedict,  11  N.  Y.  176. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case  comes  before  us  by  appeal  from  a  judgment  of 
the  Appellate  Court  for  the  Third  District,  affirming  a  judg- 
ment of  the   circuit  court  of  McLean  county.     The  action 
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was  assumpsit  upon  a  promissory  note,  of  which  the  following 
is  a  copy : 

"$424.20. 

"Two  years  after  date,  for  value  received,  we  promise  to 
pay  Morris  Kallenbach  or  order  four  hundred  and  twenty- 
four  20-100  dollars,  and  ten  per  cent  interest. 

Gottfried  Wenzel, 
June  3,  1861.  Eliada  Dickinson." 

Dickinson  alone  was  served  with  process,  and  there  was  no 
appearance  for  the  other  defendant.  Dickinson  interposed 
the  defence,  by  proper  plea,  that  the  cause  of  action  did  not 
accrue  within  sixteen  years.  The  plaintiff  replied  that  pay- 
ments were  made  within  sixteen  years,  and  upon  the  issue 
thus  formed  the  circuit  court,  upon  trial,  gave  judgment  for 
the  defendant  Dickinson. 

Dickinson  was  in  fact  but  a  surety  on  the  note,  Wenzel 
being  its  maker  and  the  principal  debtor.  Wenzel  made 
several  payments  upon  the  note  within  the  sixteen  years,  but 
these  were  neither  expressly  authorized  by  Dickinson  before 
being  made,  nor  ratified  nor  assented  to  by  him  afterwards. 
The  question  is,  do  the  payments  thus  made  afford  sufficient 
evidence  of  a  subsequent  promise  by  Dickinson,  to  remove 
the  bar  of  the  Statute  of  Limitations  as  to  him  ? 

The  Limitation  act  of  1845,  upon  which  Dickinson  relies, 
contains  a  clause  providing  that  if  any  payment  shall  have 
been  made,  the  period  of  limitation  shall  only  run  from  that 
time  forward.  See  Eevised  Statutes  of  1845,  p.  348,  sec.  4. 
It  does  not  say  by  whom  such  payment  shall  be  made,  nor 
as  against  whom  only  the  period  of  limitation  shall  run,  but 
leaves  those  questions  to  be  determined  by  the  principles  of 
the  common  law.  We  do  not  regard  the  statute  as  asserting 
any  new  legal  principle,  but  simply  as  enacting  a  principle 
of  the  common  law  that  had  been  for  many  years  applied  by 
the  courts  in  construing  statutes  of  limitation.  See  Angell 
on  Limitations,  sec.  240,  and  notes. 
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In  order  that  Dickinson  shall  be  concluded  by  the  pay- 
ments of  Wenzel,  it  must  be  determined  that  Wenzel  was 
Dickinson's  agent,  not  only  for  the  purpose  of  liquidating  the 
note  by  payment,  but  also  for  the  purpose  of  doing  what  in 
legal  estimation  is  necessary  to  make  a  new  promise  that 
will  remove  the  bar  of  the  statute. 

The  contention  on  behalf  of  the  appellant  is,  that  the  statute 
recognizes  what  his  counsel  assume  was  the  common  law  at 
the  date  of  its  enactment,  namely :  that  any  payment  on  a 
note  after  its  maturity,  by  one  of  several  joint  makers,  enables 
the  holder  to  bring  suit  against  all  the  makers  within  the 
original  period  of  limitation  after  such  payment  is  made, 
and  hereon  hinges  the  controversy. 

That  the  statute  recognizes  what  was  in  fact  the  common 
law  on  this  question  at  the  date  of  its  enactment,  is  not,  we 
think,  fairly  subject  to  controversy,  but  in  our  opinion,  on 
reason,  on  the  authority  of  the  principles  announced  in 
decisions  heretofore  made  by  this  court,  and  on  the  weight  of 
modern  decisions  in  other  courts,  and  the  authority  of  text 
writers,  the  common  law  rule  was  not  as  thus  contended. 
The  English  courts  generally,  we  admit,  since  the  decision 
in  Whitcomb  v.  Whiting,  (Douglas,  652,)  have  held  to  that 
effect,  and  a  number  of  the  courts  of  our  sister  States  have, 
following  the  ruling  in  that  case,  likewise  so  held.  But  the 
question  has  never  been  directly  passed  upon  by  this  court, 
and  since  Whitcomb  v.  Whiting  arose  under  the  act  of  twenty- 
first  James  I,  and  was  not  decided  until  1781,  however  per- 
suasive an  argument  it  may  be  as  to  what  the  common  law 
was  upon  that  question,  it  can  not  be  conclusive  upon  us  as 
an  authority.  We  are  free  to  inquire  whether  the  reasoning 
by  which  it  is  supported  is  satisfactory,  and  to  adopt  or  reject 
the  rule  it  announces. 

The  entire  opinion  in  Whitcomb  v.  Whiting,  as  delivered  by 

ILord  Mansfield,  so  far  as  relates  to  this  question,  is  as  fol- 
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virtually  as  agent  for  the  rest ;  and  in  the  same  manner  an 
admission  by  one  is  an  admission  by  all,  and  the  law  raises 
the  promise  to  pay  when  the  debt  is  admitted  to  be  due." 

The  doctrine  that  the  law  raises  a  promise  to  pay  from  the 
mere  act  of  admitting  a  debt  to  be  due;  alone,  was  in  harmony 
with  the  prior  decisions  of  the  English  courts.  Freeman  v. 
Fenton,  Cowp.  548 ;  Bryan  v.  Horseman,  4  East,  599 ;  Law- 
rence v.  Worrall,  Peake,  93 ;  Beecher  v.  Harney,  4  East,  599, 
N.  C. ;  Clark  v.  Brashall,  3  Esp.  155. 

It  is  said  by  the  learned  editors  of  Smith's  Leading  Cases, 
vol.  1,  part  2,  notes  to  Whitcomb  v.  Whiting,  in  speaking  of 
that  case :  "But  in  truth  this  decision  was  based  on  a  con- 
ception which,  though  inconsistent  with  the  letter  and  spirit 
of  the  statute,  prevailed  for  more  than  a  century  in  the  courts 
of  justice,  that  if  the  presumption  of  payment  arising  from 
the  lapse  of  •  time  was  rebutted  by  the  acknowledgment  or 
confession  of  the  defendant,  the  end  which  the  legislature 
had  in  view  was  sufficiently  attained,  and  the  plaintiff  might 
recover  without  proving  a  cause  of  action  within  six  years. 
It  followed,  as  a  necessary  consequence,  that  if  the  debt  was 
confessed  to  exist  by  any  one  competent  to  make  such  an 
admission,  the  acknowledgment  would  be  equally  good  whether 
his  authority  did  or  did  not  extend  to  making  a  new  contract, 
and  as  the  admissions  of  one  co- contractor  are  evidence 
against  another,  a  payment  or  acknowledgment  by  either 
was,  when  viewed  in  this  aspect,  a  good  answer  to  the  plea 
of  the  statute  by  both.  Davidson  v.  Turner,  12  Ind.  223  ; 
post,  vol.  2,  Bowerman  v.  Radenius.  The  authority  of  the 
principal  case  continued  to  prevail  after  the  principle  on 
which  it  proceeded  had  been  laid  aside,  and  it  was,  until 
recently,  the  established  rule  in  England  that  a  joint  debt  may 
be  revived  by  one  of  the  contractors  without  the  consent  of  the 
rest,  and  notwithstanding  an  express  disclaimer  on  their  part. " 

This  court  has  uniformly  adopted  a  different  construction 
of  the  statute,  and  held  that  the  mere  confession  or  admis- 
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sion  of  a  debt  to  be  due,  is  not  alone  sufficient  to  remove  the 
bar  of  the  statute.  Thus,  in  Ayers  v.  Richards,  12  111.  148, 
it  was  said:  "In  order  to  take  a  case  out  of  the  Statute  of 
Limitations,  there  must  be  a  promise  to  pay  the  debt.  Such 
promise  may  be  implied,  it  is  true,  from  an  unqualified 
admission  that  the  debt  is  due  and  unpaid,  nothing  being 
said  or  done  at  the  time  rebutting  the  presumption  of  a 
promise  to  pay.  It  is  not  sufficient  that  the  debtor  admitted 
the  account  to  be  correct,  or  that  he  had  received  the  goods 
or  the  money,  or  had  executed  the  note  sued  on,  but  he  must 
have  gone  further,  and  admitted  that  the  debt  was  still  due 
and  had  never  been  paid.  The  bare  admission  of  the  cor- 
rectness of  the  account  or  genuineness  of  the  note  sued  on,  is 
no  more  a  satisfactory  answer  to  the  statute  than  would  be 
the  testimony  of  a  witness  proving  the  same  facts.  The 
statute  presupposes  the  debt  to  have  been  due,  and  that  there 
is  no  evidence  that  it  has  ever  been  paid.  It  would  be  absurd 
to  say,  that  a  promise  shall  be  implied  by  the  bare  admis- 
sion of  the  party  of  what  the  law  itself  supposes  to  be  true. " 

Again,  in  Norton  v.  Colby,  52  111.  202,  it  was  said:  "On 
this  whole  subject  (i.  e.,  the  construction  of  the  Statute  of  Lim- 
itations) a  just  reaction  has  taken  place  against  the  rulings  of 
Lord  Mansfield,  which  went  so  far  to  neutralize  the  benefi- 
cial purposes  of  the  law.  The  modern  doctrine,  as  laid  down 
by  this  court  in  Parsons  v.  Northern  Illinois  Coal  and  Iron  Co, 
38  111.  433,  is,  that  there  rnust  be  either  an  express  promise, 
or  a  conditional  promise  with  performance  of  the  condition, 
or  such  an  unconditional  admission  of  the  justice  of  the  debt 
as  fairly  to  imply  an  intention  and  promise  to  pay. "  See, 
also,  Kimmel  v.  Schivartz,  Breese,  278 ;  Keener  v.  Crull  et  ux. 
19  id.  189;  Carroll  et  al.  v.  Forsyth,  69  id.  127;  McGreiv 
et  al.  v.  Forsyth,  80  id.  596. 

And  so  in  Loivery  v.  Gear,  32  111.  383,  where  the  question 
arose  as  to  the  sufficiency  of  certain  credits  indorsed  upon 
Gear's  note  by  Brown,  the  original  payee,  to  establish  a  new 

28—100  III. 
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promise,  it  was  said:  "There  must  be  an  actual,  affirmative 
intention  to  make  a  payment  on  the  note,  before  we  can 
infer  the  promise.  It  is  a  general  rule,  no  doubt,  that  where 
a  debtor  makes  a  payment  without  designating  to  which  of 
several  claims  it  shall  apply,  the  creditor  may  apply  it  to 
which  he  pleases ;  but  this  could  not  authorize  Brown  to  so 
apply  it  as  to  bind  Gear  by  an  implied  new  promise,  without 
the  actual  intention  of  Gear  to  make  such  a  promise.  This 
was  a  matter  in  which  Gear  must  have  had  an  affirmative 
intention,  before  he  could  be  bound.  His  volition  was  indis- 
pensable in  order  to  bind  him.  If  he  had  no  thought  or 
intention  one  way  or  the  other,  even  then  he  could  not  be 
held  to  have  made  a  new  promise,  for  to  do  that  he  must 
have  had  an  affirmative  intention." 

A  parol  promise  reviving  a  debt,  has  the  same  effect  as 
payment,  under  the  statute.  It  revives  or  renews  the  debt  so 
that  the  period  of  limitation  commences  anew  to  run  from  the 
date  of  the  promise.  In  the  case  of  a  promissory  note,  it 
operates  as  a  new  delivery  of  the  note.  Sennott,  Admx.  etc.  v. 
Horner  et  al.  30  111.  429.  In  practical  effect  the  parol 
promise,  or  the  payment,  operates  as  the  creation  of  a  new 
debt  of  the  same  character  or  dignity  as  the  old. 

In  Keener  v.  Crull  et  ux.  19  111.  189,  it  was  said:  "The 
statute  bars  the  action  and  all  remedy  for  recovery  of  the 
debt,  and  when  the  bar  is  complete,  the  statute  being  inter- 
posed in  defence,  no  action  for  the  recovery  of  the  debt  can 
be  maintained.  The  debt,  however,  is  not  annihilated,  and 
remains  the  same  as  before,  excepting  that  all  remedy  for 
enforcement  of  the  obligation  is  gone.  The  debt  constituting 
an  unquestioned  moral  obligation,  is,  however,  a  good  consid- 
eration to  support  a  promise  to  perform  that  obligation,  and 
a  new  promise,  based  upon  this  moral  obligation,  is  binding 
upon   the    debtor   in    avoidance  of  the  bar   of   the  statute. 

*  *  *  Were  this  a  new  question,  we  should  hold  that 
the  action  could  alone  be  brought  upon  the  new  promise. 
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But  the  current  of  authority  and  long  usage  sanction  the 
practice  of  declaring  upon  the  original  cause  of  action  and  of 
replying  the  new  promise. " 

In  effect,  then,  Whitcomb  v.  Whiting  has  been  repudiated 
by  the  decisions  of  this  court,  because  they  rest  upon  princi- 
ples inconsistent  with  that  decision.  Whitcomb  v.  Whiting 
asserts  no  authority  in  a  joint  contractor  to  make  a  new  con- 
tract, but  merely  that  he  has  authority  to  admit  that  a  prior 
contract  exists,  while  we  hold  that  to  bind  a  party  to  a  new 
promise  there  must  exist  the  elements  essential  to  a  new 
contract,  express  or  implied.  There  must  be  such  circum- 
stances as  reasonably  authorize  an  inference  of  an  intention 
to  waive  the  bar  of  the  statute.  There  must  be  affirmative 
action  or  conduct  designed  to  prospectively  affect  the  rights 
of  the  parties  to  the  prior  contract.  Whitcomb  v.  Whiting 
infers  a  new  promise  from  the  mere  admission  of  the  exist- 
ence of  a  past  contract,  which  doctrine  this  court  repudiates. 

It  is,  doubtless,  the  law  that  joint  debtors,  in  matters 
respecting  their  joint  indebtedness,  may,  to  a  certain  extent, 
bind  each  other  by  their  admissions ;  but  this  can  only  be 
as  to  facts  affecting  rights  or  remedies  then  existing.  The 
admissions  must  relate  to  matters  showing  what  are  the 
terms  of  a  contract  already  made,  or  whether  it  has  been 
performed  or  otherwise  discharged.  There  can  be  no  foun- 
dation in  cases  decided  heretofore  by  this  court,  nor,  as  we 
think,  in  reason,  for  asserting  that  two  or  more  parties,  by 
the  simple  act  of  becoming  joint  debtors,  empower  each  other 
to  act  as  their  respective  agents,  any  further  than  may  be 
necessary  to  consummate  that  contract,  which  is  only  to  pay 
or  discharge  the  debt.  To  that  extent  all  are  bound,  and 
there  the  duty  and  liability  of  each  terminates.  Each  may, 
doubtless,  affect  the  other  by  making  admissions  that  would 
be  competent  evidence  against  him  to  the  purport  that  the 
debt  had  not  been  paid  or  discharged,  etc.,  but  we  are 
aware  of  no  principle  of  law  which  sanctions  the  idea  that  a 
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co-debtor,  merely  because  he  is  such,  has  authority  to  bind 
his  associates  to  a  new  contract,  although  it  may  be  in  regard 
to  the  old  debt. 

We  have  held,  even  in  the  case  of  partners  (in  most 
respects  a  much  stronger  case  than  that  of  mere  joint 
debtors),  that  after  dissolution  a  single  member  can  not 
bind  the  firm  by  giving  a  promissory  note  or  accepting  a  bill 
of  exchange  in  the  firm  name,  and  this  for  the  reason  that 
the  dissolution  of  the  partnership  operates  as  a  revocation  of 
all  authority  for  making  new  contracts.  Bank  of  Montreal  v. 
Page,  98  111.  109.  If  one  of  two  joint  debtors,  however,  with- 
out other  authority  than  that  arising  from  their  being  such, 
could  make  new  contracts  binding  on  all,  then  the  dissolution 
could  make  no  difference,  for  they  are,  at  least,  still  joint 
debtors  as  to  the  firm  debts,  after  dissolution. 

In  Helm  v.  Cantrell  et  al.  59  111.  524,  it  was  held  that  a 
promissory  note  given  by  one  partner,  after  the  dissolution  of 
the  firm,  for  a  firm  debt  which  had  been  barred  by  limitation, 
did  not  revive  the  debt  as  to  the  other  members  of  the  firm. 
This  would  seem  to  be  conclusive  against  the  power  of  one 
joint  debtor,  by  contract,  express  or  implied,  to  revive  the 
debt  as  to  his  co-debtor,  for  there  is  no  reason  for  pretending 
that  the  form  in  which  the  debt  is  revived  can  make  any 
difference.  The  note  is  not  binding,  for  the  reason  that  there 
is  no  power  to  contract  to  revive  the  debt,  and  not  because 
there  is  no  power  to  execute  a  promissory  note,  simply. 

The  only  theory  upon  which  the  present  case  can  be 
maintained  is,  each  joint  debtor  owes  the  duty  of  satisfying 
or  liquidating  the  debt.  Payment  by  one  is  payment  for  all, 
because  it  satisfies  or  liquidates,  pro  tanto,  the  debt,  and  there- 
fore, from  the  mere  fact  that  so  much  of  the  debt  is  liquidated, 
the  law  steps  in  and  implies  a  contract  binding  upon  all,  as 
well  upon  those  who  know  nothing  in  regard  to  the  payment, 
and  have  done  nothing  to  cause  it  to  be  made,  and  can  there- 
fore have  had  no  intention  or  volition  in  the  matter,  as  upon 
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those  who  made  the  payment  and  who  did  have  intention  and 
volition  in  regard  to  it, — in  other  words,  "because  the  debt  has 
been  partially  liquidated  or  discharged,  the  law  charges  and 
binds  all  the  original  debtors,  without  regard  to  their  actual 
knowledge  of  or  participation  in  the  act  causing  the  partial 
liquidation  or  discharge,  as  having  at  that  date,  for  a  suffi- 
cient consideration,  each  promised  anew  to  pay  the  debt,  and 
in  this  view  it  would  manifestly  be  unimportant  whether  such 
partial  liquidation  or  discharge  should  be  by  reason  of  a 
direct  payment  upon  the  specific  debt,  or  by  reason  of  a  pay- 
ment on  general  account. 

But,  as  we  have  seen  in  Lowery  v.  Gear,  supra,  the  doc- 
trine of  this  court  is,  a  party,  to  be  bound  to  a  new  promise 
by  the  fact  of  payment,  must  have  had  an  affirmative  inten- 
tion in  making  the  payment,  and  so,  whatever  may  be  the 
legal  inference  as  against  the  party  who  actually  made  the 
payment,  it  is  impossible  that  a  promise  to  pay  the  residue 
of  the  debt  can  be  implied  from  the  ignorance  and  want  of 
intention  of  the  party  who  neither  made  nor  knew  of  the  pay- 
ment, nor  had  any  sort  of  volition  in  the  matter. 

Whitcomb  v.  Whiting  has  been  approved  and  followed  by 
the  courts  of  Massachusetts,  Connecticut,  Vermont,  Virginia, 
North  Carolina,  Maine,  New  Jersey,  Ehode  Island,  Delaware, 
and,  it  may  be,  of  some  other  States,  but  in  the  main  with- 
out giving  any  reasons  therefor  other  than  that  of  stare 
decisis.  It  has  been  repudiated  and  overruled  in  Pennsyl- 
vania, New  York,  New  Hampshire,  Indiana,  Ohio,  Kentucky, 
Tennessee,  Alabama,  Kansas,  Nebraska  and  Florida,  and 
also  by  the  Supreme  Court  of  the  United  States.  And  it 
seems  in  Maryland,  Georgia,  Arkansas,  and  North  and  South 
Carolina,  an  intermediate  view  prevails,  under  which  it  is 
held  an  acknowledgment  by  one  of  several  joint  contractors 
will  suspend  the  running  of  the  statute  as  against  the  rest, 
but  can  not  revive  their  liability  after  it  has  once  been  extin- 
guished. 
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In  Bell  v.  Morrison,  1  Peters,  351,  the  question  was, 
whether,  as  to  a  debt  of  a  firm  barred  by  Statute  of  Limita- 
tions, the  promise  of  a  partner  after  dissolution  could  remove 
the  bar  as  to  the  other  partners.  The  case  arose  under  the 
Limitation  law  of  Kentucky,  and  was  decided  at  the  Janu- 
ary term,  1828,  of  the  Supreme  Court  of  the  United  States. 
After  quoting  the  opinion  in  Whitcomb  v.  Whiting,  Mr. 
Justice  Story,  who  delivered  the  opinion  of  the  court,  said : 
".This  is  the  whole  reasoning  reported  in  the  case,  and  is  cer- 
tainly not  very  satisfactory.  It  assumes  that  one  party  who. 
has  authority  to  discharge,  has,  necessarily,  also  authority  to 
charge  the  others, — that  a  virtual  agency  exists  in  each  joint 
debtor  to  pay  for  the  whole,  and  that  a  virtual  agency  exists, 
by  analogy,  to  charge  the  whole.  Now,  this  very  position  con- 
stitutes the  matter  in  controversy.  It  is  true  that  a  pay- 
ment by  one  does  inure  for  the  benefit  of  the  whole ;  but  this 
arises  not  so  much  from  any  virtual  agency  for  the  whole,  as 
by  operation  of  law,  for  the  payment  extinguishes  the  debt. 
If  such  payment  were  made  after  a  positive  refusal  or  prohi- 
bition of  the  other  joint  debtors,  it  would  still  operate  as  an 
extinguishment  of  the  debt,  and  the  creditor  could  no  longer 
sue  them.  In  truth,  he  who  pays  a  joint  debt  pays  to  dis- 
charge himself,  and  so  far  from  binding  the  others  conclu- 
sively by  his  act,  as  virtually  theirs  also,  he  can  not  recover 
over  against  them  in  contribution,  without  such  payment  has 
been  rightfully  made,  and  ought  to  charge  them.  When  the 
statute  has  run  against  a  joint  debt,  the  reasonable  presump- 
tion is  that  it  is  no  longer  a  subsisting  debt,  and  therefore 
there  is  no  ground  on  which  to  raise  a  virtual  agency  to  pay 
that  which  is  not  admitted  to  exist.  But,  if  this  were  not 
so,  still  there  is  a  great  difference  between  creating  a  virtual 
agency,  which  is  for  the  benefit  of  all,  and  one  which  is 
erroneous  and  prejudicial  to  all.  The  one  is  not  a  natural 
or  necessary  consequence  from  the  other.  A  person  may  well 
authorize  a  payment  of  a  debt  for  which  he  is  now  liable, 
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and  yet  refuse  to  authorize  a  charge  where  there  at  present 
exists  no  legal  liability  to  pay.  Yet  if  the  principle  of  Lord 
Mansfield  be  correct,  the  acknowledgment  of  one  joint 
debtor  will  bind  all  the  rest,  even  though  they  should  have 
utterly  denied  the  debt  at  the  time  when  such  acknowledg- 
ment was  made." 

Again  he  says:  "We  think  the  proper  resolution  of  this 
point  depends  upon  another,  that  is,  whether  the  acknowl- 
edgment or  promise  is  to  be  deemed  a  mere  continuation  of 
the  original  promise,  or  a  new  contract,  springing  out  of  and 
supported  by  the  original  consideration.  We  think  it  is  the 
latter,  on  both  principle  and  authority ;  and  if  so,  as  after  the 
dissolution  no  one  partner  can  create  a  new  contract  binding 
upon  the  others,  his  acknowledgment  is  inoperative  and  void 
as  to  them.  *  *  *  The  revival  of  a  debt  supposes  that 
it  has  been  once  extinct  and  gone, — that  there  has  been  a 
period  in  which  it  had  lost  its  legal  use  and  validity.  The 
act  which  revives  it  is  what  essentially  constitutes  its  new 
being,  and  is  inseparable  from  it.  It  stands  not  by  its  original 
force,  but  by  the  new  promise,  which  imparts  validity  to  it. 
Proof  of  the  latter  is  indispensable  to  raise  the  assumpsit  on 
which  the  action  can  be  maintained.  It  was  this  view  of 
the  matter  which  first  created  the  doubt  whether  it  was  not 
necessary  that  a  new  consideration  should  be  proved  to  sup- 
port the  promise,  since  the  old  consideration  was  gone.  That 
doubt  has  been  overcome,  and  it  is  now  held  that  the  origi- 
nal consideration  is  sufficient,  if  recognized,  to  uphold  the 
new  promise,  although  the  statute  cuts  it  off  as  a  support 
for  the  old.  What,  indeed,  would  seem  to  be  decisive  on 
this  subject  is,  that  the  new  promise,  if  qualified  or  condi- 
tional, restrains  the  rights  of  the  party  to  its  own  terms, 
and  if  he  can  not  recover  by  those  terms  he  can  not  recover 
at  all.  If  a  person  promise  to  pay  upon  condition  that  the 
others  do  an  act,  performance  must  be  shown  before  any  title 
accrues." 
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And  again  he  says:  "The  light  in  which  we  are  disposed 
to  consider  this  question  is,  that  after  a  dissolution  of  a 
partnership  no  partner  can  create  a  cause  of  action  against 
the  other  partners  except  by  a  new  authority,  communicated 
to  them  for  that  purpose.  It  is  wholly  immaterial  what  is 
the  consideration  which  is  to  raise  such  cause  of  action, 
whether  it  be  a  supposed  preexisting  debt  of  the  partnership, 
or  any  auxiliary  consideration  which  might  prove  beneficial 
to  them.  Unless  adopted  by  them  they  are  not  bound  by  it. 
When  the  Statute  of  Limitations  has  once  run  against  a 
debt,  the  cause  of  action  against  the  partnership  is  gone. 
The  acknowledgment,  if  it  is  to  operate  at  all,  is  to  create  a 
new  cause  of  action, — to  revive  a  debt  which  is  extinct, — and 
thus  to  give  an  action  which  has  its  life  from  the  new  promise 
implied  by  law  from  such  an  acknowledgment,  and  operating 
and  limited  by  its  purport.  It  is,  then,  in  its  essence,  the 
creation  of  a  new  right,  and  not  the  enforcement  of  an  old  one. 
We  think  that  the  power  to  create  such  a  right  does  not  exist, 
after  a  dissolution  of  the  partnership,  in  any  partner. " 

We  have  quoted  thus  at  length  from  this  case  because  it 
may  be  regarded  as  the  leading  case  in  opposition  to  Whit- 
comb  v.  Whiting,  and  because,  also,  we  believe  the  opinion  to 
contain  a  forcible  and  accurate  view  of  the  law. 

The  effect  of  this  case,  as  an  authority,  is  sought  to  be 
somewhat  impaired  by  the  statement  that  it  arose  upon  the 
statute  of  Kentucky,  and  was  decided  as  it  was  because  of 
the  authority  of  the  decisions  of  the  Kentucky  courts.  So 
far  as  the  opinion  purports  to  be  governed  by  the  expositions 
of  the  law  by  the  Kentucky  courts,  it  has  been  referred  to  by 
this  court  approvingly  in  Keener  v.  Crull  et  ux.,  Carroll  et  al. 
v.  Forsyth,  and  Norton  v.  Colby,  supra. 

So  far  as  affects  the  present  question,  Mr.  Justice  Story 
in  the  opinion  says:  "The  Kentucky  decisions  present  no 
authority  directly  in  point, "  and  he  proceeds  to  reason  the 
question  out  on  principle. 
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In  United  States  v.  Wilder,  13  Wallace,  254,  it  was  held 
that  when  a  debtor  admits  a  certain  sum  to  be  due  by  him, 
and  denies  that  a  larger  sum  claimed  is  due,  a  payment  of 
the  exact  amount  admitted  can  ruot  be  converted  by  the 
creditor  into  a  payment  on  account  of  the  larger  sum  denied, 
so  as  to  take  the  claim  for  such  larger  sum  out  of  the  statute. 

In  the  Exeter  Bank  v.  Sullivan,  6  N.  H.  124,  decided  at 
the  March  term,  1833,  a  like  view  of  the  law  as  that  in  Bell 
v.  Morrison  was  announced  by  the  Supreme  Court  of  New 
Hampshire.  In  that  case,  Kichardson,  J.,  in  delivering  the 
opinion  of  the  court,  said :  "If  one  joint  debtor  admits  that 
he  owes  the  debt,  and  says  nothing  to  the  contrary,  it  may 
be  inferred  from  his  silence  that  he  is  willing  to  pay ;  but  his 
silence  can  furnish  no  ground  to  presume  that  another  who 
is  absent  is  willing  to  pay. "  This  was  followed,  in  the  same 
State,  by  Kelly  v.  Sanborn,  9  N.  H.  46,  and  Whipple  v. 
Stevens,  2  Foster,  (N.  H.)  219. 

The  Supreme  Court  of  Pennsylvania,  in  Levy  v.  Cadet,  17 
S.  &  K.  126,  decided  at  the  December  term,  1827,  held  that 
payment  on  account,  or  an  acknowledgment,  by  one  of  two  or 
more  joint  debtors,  will  not  take  the  case  out  of  the  statute 
as  to  the  others,  and  this  has  been  followed,  in  the  same 
State,  by  Coleman  v.  Forbes,  10  Harris,  (22  Pa.  St.)  156, 
Searight  v.  Craighead,  1  Pa.  (Penrose  &  Watts)  135,  Homer 
v.  Irvine,  3  W.  &  S.  345,  Shoneman  v.  Fegley,  7  Barr,  (Pa. 
St.)  433,  and  Bush  v.  Slowell,  71  Pa.  St.  208. 

The  Supreme  Court  of  Indiana,  in  Yandes  v.  Lefavour, 
2  Blackford,  371,  (decided  at  their  December  term,  1830,) 
following  Bell  v.  Morrison,  held  that  an  acknowledgment  of  a 
debt  made  by  one  partner,  after  the  dissolution  of  the  part- 
nership, is  not  sufficient  to  take  a  case  out  of  the  Statute  of 
Limitations  as  to  the  others. 

It  is  claimed,  however,  that  this  case  is  overruled  by  Dick- 
erson  v.  Turner,  12  Ind.  223.  This  is  a  misapprehension. 
In  that  case  the  court  follow  Whitcomb  v.  Whiting  only  to  the 
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extent  that  an  admission  by  one  of  two  joint  debtors  is  an 
admission  by  all,  but  say:  "The  doctrine  of  Whitcomb  v. 
Whiting,  so  far  as  it  holds  an  admission  by  one  to  be  suf- 
ficient to  take  a  case  out  of  the.  Statute  of  Limitations,  has 
been  controverted  in  this  country,  and  it  has  been  overruled 
by  the  Supreme  Court  of  the  United  States,  by  the  Court  of 
Appeals  of  New  York,  and  by  the  Supreme  Court  of  this 
State  at  an  early  day, "  and  then,  after  referring  to  the  cases, 
it  is  added:  "The  modern  and  more  correct  doctrine  is,  that 
it  is  the  new  promise,  as  such,  supported  by  the  original  con- 
sideration, that  takes  the  case  out  of  the  statute,  and  not  the 
new  promise,  viewed  merely  as  an  admission  of  the  debt. 
*  *  *  Such  new  contract  neither  a  joint  contractor  nor  a 
partner,  after  the  dissolution,  has  power  to  make  so  as  to 
bind  his  co-contractor  or  co-partner." 

By  the  Kevised  Code  of  Alabama,  sec.  2914,  it  is  enacted 
that  "no  act,  or  promise,  or  acknowledgment  is  sufficient  to 
remove  the  bar  to  a  suit,  or  is  evidence  of  a  new  and  con- 
tinuing contract,  except  the  partial  payment  made  upon  the 
contract  by  the  party  sought  to  be  charged,  before  the  bar  is 
complete,  or  an  unconditional  promise  in  writing,  signed  by 
the  party  to  be  charged  thereby." 

We  do  not  think,  so  far  as  the  effect  of  a  partial  payment 
is  concerned,  this  statute  differs  essentially  from  a  proper 
construction  of  ours.  Ours,  it  is  true,  does  not  say  that  the 
partial  payment  must  be  made  by  the  party  sought  to  be 
charged,  but  this  very  clearly  is  its  effect.  A  stranger — one 
owing  no  duty  to  pay — certainly  can  not  make  a  payment. 
It  can  only  be  by  one  owing  a  duty  to  pay.  Indeed,  the  whole 
contention  on  the  part  of  the  plaintiff  here  concedes  this. 
He  contends  Dickinson  is  bound,  not  because  payment  can 
be  made  by  anybody  which  would  be  binding  upon  him,  but 
because,  in  legal  effect,  payment  by  his  principal  is  payment 
by  himself,  and  this  being  so,  a  new  promise  by  Dickinson  is 
to  be  inferred  as  a  matter  of  law. 
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The  Supreme  Court  of  Alabama,  in  Lowther  et  al.  v.  Chap- 
pell,  8  Ala.  353,  held,  under  this  section,  "a  payment  by  one 
of  several  joint  debtors,  before  the  statute  has  completed  a 
bar,  will  not  prevent  the  completion  of  the  bar  as  to  the 
others,  at  the  expiration  of  the  time  within  which  the  statute 
required  suit  to  be  brought  on  the  original  evidence  of  debt, 
relied  on  to  sustain  the  action. "  This  was  followed  in  the 
same  court  by  Myatts  &  Moore  v.  Bell,  41  id.  222 ;  Knight 
v.  Clements,  45  id.  89. 

In  Beloifs  Exrs.  v.  Wayne,  7  Yerger,  534,  decided  at  the 
March  term,  1835,  the  Supreme  Court  of  Tennessee  followed 
the  doctrine  of  Bell  v.  Morrison,  and  this  has  since  been  fol- 
lowed by  Muse  v.  Donelson,  2  Humph.  166. 

In  Palmer  v.  Dodge,  4  Ohio  St.  21,  the  same  result  was 
reached  by  the  Supreme  Court  of  Ohio. 

More  recently,  in  Kansas,  Nebraska  and  Florida,  the  doc- 
trine of  Whitcomb  v.  Whiting  is  repudiated,  and  that  of  Bell 
v.  Morrison  followed.  Steele  v.  Souls,  20  Kan.  39 ;  Mayberry 
v.  Willoaghby,  5  Neb.  368 ;  Tate  v.  Clements,  16  Fla.  339. 
Like  reasoning  will  also  be  found  in  Stette  v.  Jennings, 
1  McMullen,  (S.  C.)  297;  Foute  v.  Bacon,  24  Miss.  156; 
Briscoe  v.  Auketell,  28  id.  361. 

The  earlier  decisions  in  New  York  followed  Whitcomb  v. 
Whiting.  See  Johnson  v.  Beardslee,  15  Johnson,  3;  Patterson 
v.  Choate,  7  Wend.  441.  But  in  1849  the  Court  of  Appeals 
of  that  State,  in  Van  Keuren  v.  Parmelee  and  others,  over- 
ruled these  cases  after  an  able  review  of  the  authorities,  and 
held  that  the  presumed  agency  of  a  partner  ceases  with  the 
dissolution  of  the  firm,  and  that  after  dissolution  an  acknowl- 
edgment or  promise  to  pay  by  one  of  the  partners  will  not 
revive  a  debt  against  the  firm  which  is  barred  by  the  Statute 
of  Limitations.  In  the  opinion,  which  was  by  Bronson,  J., 
it  is,  among  other  things,  said,  after  quoting  the  opinion  in 
Whitcomb  v.  Whiting:  "Nothing  but  the  great  name  of  Lord 
Mansfield  could  have  given  currency  to  this  reasoning.     It 
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is  plain  enough  that  'payment  by  one  is  payment  for  all,' 
so  far  as  relates  to  the  satisfaction  of  the  debt ;  but  that  fact 
neither  shows,  nor  has  it  any  tendency  to  show,  a  new  promise 
or  acknowledgment  by  the  other  joint  debtors.  Payment  is 
nothing  more  than  an  admission  that  the  debt  is  due,  and 
like  any  other  admission  it  can  only  affect  the  party  who 
makes  it,  unless  he  has  authority  to  speak  for  others  as  well 
as  himself.  A  joint  debtor  has  no  such  authority.  It  can  not 
be  justly  inferred  from  the  relation  which  he  sustains  to  the 
other  joint  debtors ;  and  though  he  may  conclude  himself  by 
an  admission  he  can  not  conclude  them.  His  Lordship, 
after  saying  that  'payment  by  one  is  payment  for  all,'  acids, 
'the  one  acting  virtually  as  agent  for  the  rest.'  If  the  mean- 
ing be  that  there  is  such  an  agency  as  will  make  the  payment 
by  one  inure  to  the  benefit  of  all  the  other  joint  debtors,  the 
reasoning  is  well  enough,  but  it  proves  nothing  on  the  point 
in  controversy.  If  the  meaning  be  that  one  joint  debtor  is 
the  agent  of  the  others  for  the  purpose  of  making  admissions 
to  bind  them,  that  was  assuming  the  very  point  to  be  proved, 
and  the  assumption  had  neither  authority  nor  argument  to 
support  it.  There  is  nothing  in  the  relation  of  joint  debtors 
from  which  such  an  agency  can  be  inferred.  A  joint  obliga- 
tion is  the  only  one  which  links  them  together,  and  from  the 
nature  of  the  case  payment  of  the  debt  is  the  only  thing 
which  one  has  authority  to  do  for  all." 

This  case  was  followed  by  Shoemaker  v.  Benedict,  1  Kernan, 
(11  N.  Y.)  176,  in  which  it  was  held,  payments  made  by  one 
of  the  joint  and  several  makers  of  a  note,  and  indorsed  upon 
it,  before  an  action  upon  it  is  barred  by  the  Statute  of  Limi- 
tations, and  within  six  years  before  suit  brought,  do  not 
affect  the  defence  of  the  statute  as  to  the  others.  And  still 
more  recently,  in  Winchell  v.  Hicks,  4  Smith,  (18  N.  Y.)  558, 
the  same  doctrine  is  reasserted  and  enforced. 

Chancellor  Kent,  in  the  third  volume  of  his  Commentaries, 
(8th  ed.)  55,*  50,  after  alluding  to  the  doctrine  of  Whitcomb 
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v.  Whiting,  says:  "Of  late,  however,  the  decision  in  Whit- 
comb  v.  Whiting  has  been  very  much  questioned  in  England, 
and  it  seems  now  to  be  considered  an  unsound  authority  by 
the  court  which  originally  pronounced  it.  And  we  have  high 
authority  in  this  country  for  the  conclusion  that  the  acknowl- 
edgment by  a  partner,  after  the  dissolution  of  the  partnership, 
of  a  debt  barred  by  the  Statute  of  Limitations,  will  be  of  no 
avail  against  the  statute,  so  as  to  take  the  debt  out  of  it  as 
to  the  other  partner,  on  the  ground  that  the  power  to  create 
a  new  right  against  the  partnership  does  not  exist  in  any 
partner  after  the  dissolution  of  it ;  and  the  acknowledgment 
of  a  debt  barred  by  the  Statute  of  Limitations  is  not  the 
mere  continuance  of  the  original  promise,  but  a  new  contract, 
springing  out  of  and  supported  by  the  original  consideration." 
What  he  says  about  the  authority  of  Whitcomb  v.  Whiting 
in  England  is,  perhaps,  stronger  than  decisions  made  subse- 
quent to  the  time  he  wrote  will  justify,  but  in  all  other 
respects,  we  apprehend,  he  is  correct. 

Story,  in  his  work  on  Partnership,  sec.  324,  speaking  of 
this  question,  says :  "In  some  of  the  States  the  English 
doctrine  has  been  approved ;  in  others  it  has  been  silently 
acquiesced  in,  or  left  doubtful ;  and  in  a  considerable  number 
it  has  been  expressly  overruled.  The  Supreme  Court  of  the 
United  States  have  not  hesitated,  after  a  most  elaborate  dis- 
cussion, to  overrule  it,  as  unfounded  in  principle  and  analogy." 
In  truth,  the  whole  controversy  must  ultimately  turn  upon  the 
single  point  whether  the  acknowledgment  is  a  mere  continua- 
tion of  the  original  promise,  or  whether  it  is  a  new  contract  or 
promise  springing  out  of  and  supported  by  the  original  con- 
sideration. It  is  upon  the  latter  ground  that  the  Supreme 
Court  have  deemed  the  doctrine  wholly  untenable." 

The  learned  editors  of  Smith's  Leading  Cases  say  that  the 
rule  under  which  an  acknowledgment  by  one  co-contractor 
will  not  take  the  debt  out  of  the  statute  as  against  another, 
without  some  power  other  than  that  arising  from  the  joint 
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nature  of  the  obligation,  is  the  more  logical  one.  Notes  to 
Whitcomb  v.  Whiting,  vol.  1,  part  2,  (7th  Am.  ed.)  p.  982. 

Proffatt,  in  his  notes  to  Beitz  v.  Fuller,  10  Am.  Decis.  697, 
says  :  "It  must  be  confessed  that  the  later  and  better  deci- 
sions show  a  strong  preference  for  the  rule,  that  except  in 
cases  of  a  subsisting  partnership  one  joint  debtor  shall  not 
have  the  power  to  deprive  his  co-debtors  of  the  statute  by 
his  own  promise  or  admission  without  their  consent,  and  that 
in  States  where  the  contrary  doctrine  is  established  it  seems 
to  rest  upon  the  principle  of  stare  decisis,  rather  than  upon 
sound  reason." 

The  point  is  made  in  argument  that  payment  before  the 
bar  is  complete  and  payment  afterwards,  rest  upon  different 
principles,  and  therefore,  although  on  the  authority  of  Bell 
v.  Morrison  one  joint  contractor  can  not  bind  another  by  a 
payment  after  the  bar  is  complete,  he  may  do  so  by  a  pay- 
ment before.  It  is  true,  in  Bell  v.  Morrison,  and  in  Van 
Keuren  v.  Parmelee,  some  stress  is  laid  upon  the  fact  that 
the  debt  is  barred,  and  has  therefore  ceased  to  be  obligatory, 
etc.,  but  in  principle  it  can  make  no  difference.  In  either 
case,  if  the  running  of  the  statute  is  arrested,  it  is  because 
of  the  new  promise,  express  or  implied ;  and  it  is  that  new 
promise, — i.  e.,  contract, — resting  upon  the  consideration  of 
the  old  debt,  in  either  case,  where  the  statute  is  pleaded,  that 
is  replied  to  take  the  case  out  of  the  statute.  The  same 
elements  of  contract  must  exist  in  either  case. 

This  was  the  ruling  in  Shoemaker  v.  Benedict,  supra,  and 
in  other  cases  to  which  it  is  unnecessary  to  refer.  In  that 
case,  the  judge  pronouncing  the  opinion,  among  other  things, 
said:  "And,  in  principle,  I  see  not  why  a  promise  made 
before  the  statute  has  attached  to  a  debt  should  be  obligatory 
when  made  by  one  of  several  joint  debtors,  when  it  would 
not  be  obligatory  if  made  after  the  action  was  barred.  The 
statute  operates  upon  the  remedy.  The  debt  always  exists. 
*     *     *     The  same  authority  is  required  to  make  the  promise 
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before  as  after  the  six  years  have  elapsed.  Can  it  be  said 
that  one  of  several  debtors  can,  on  the  last  day  of  the  sixth 
year,  by  a  payment  small  or  large,  or  by  a  new  promise, 
either  express  or  implied,  so  affect  the  rights  of  his  co-debtors 
as  to  continue  their  liability  for  another  space  of  six  years 
without  their  knowledge  or  assent,  or  any  authority  from 
them,  save  that  to  be  implied  from  the  fact  that  they  are  at 
the  time  jointly  liable  upon  the  same  original  contract,  and 
yet  that  on  the  very  next  day,  without  any  act  of  the  parties, 
such  authority  ceases  to  exist?" 

Surely,  the  question  can  admit  of  but  one  answer. 

Perceiving  no  error  in  the  ruling  of  the  Appellate  Court, 

its  judgment  is  affirmed. 

Judgment  affirmed. 


Louisa  Sharp 

v. 

Amos  Thompson. 

Filed  at  Mt.  Vernon  June  21, 1881 — Rehearing  denied  November  Term,  1881. 

1.  Officeksde  facto — how  far  their  acts  are  binding.  The  acts  of 
officers  de  facto  are  as  valid  and  effectual,  where  they  concern  the  public  or 
the  rights  of  third  persons,  as  though  they  were  officers  de  jure. 

2.  Same — as  to  deputy  clerks  acting  under  a  verbal  appointment,  and 
without  oath — taking  acknowledgments  of  deeds.  The  sufficiency  of  the 
acknowledgment  of  a  deed  was  questioned  on  the  ground  that  the  deputy 
clerk  who  took  the  acknowledgment  had  not  been  legally  appointed.  The 
law  required  deputy  clerks  to  take  an  oath  for  the  faithful  discharge  of  the 
duties  of  their  offices.  It  appeared  that  in  this  instance  the  deputy  was  only 
verbally  appointed  as  such,  that  he  was  never  sworn  into  office,  nor  executed 
any  bond  as  deputy;  but  that  he  was  acting  as  such  deputy,  and  had  taken 
other  acknowledgments  in  the  same  manner.  It  was  held,  the  deputy  was 
at  least  an  officer  de  facto,  and  his  act  in  taking  the  acknowledgment  was 
valid. 
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3.  Description  of  land  in  a  deed — of  two  inconsistent  descriptions — 
which  shall  prevail.  It  is  a  rule  of  construction  that  where  there  is  a  doubt 
as  to  the  construction  of  a  deed,  it  shall  be  taken  most  favorably  for  the 
grantee.  If  there  are  two  descriptions  in  a  deed  of  the  land  conveyed,  and 
they  do  not  coincide,  the  grantee  is  at  liberty  to  elect  that  which  is  most 
favorable  to  him. 

4.  A  mortgage  purported  to  convey  several  lots,  the  numbers  of  which 
were  given,  and  which  were  described  as  "being  all  of  block  25,"  in  a  town 
named.  It  appeared,  from  the  evidence,  that  "block  25"  contained  no  lots 
of  the  numbers  given,  but  another  block  did  contain  lots  with  those  num- 
bers. It  further  appeared  that  the  arrangement  before  the  mortgage  was 
made  was  that  the  mortgagor  should  give  a  mortgage  on  a  house  and  certain 
lots  in  the  town  named,  being  his  residence  in  which  he  lived  at  the  time, 
and  that  he  was  living  at  the  time  and  had  for  several  years  lived  on  block  25. 
The  mortgagee  contended  that  the  description  of  the  block  should  prevail, 
and  it  was  held  that  the  evidence  showed  such  was  the  intention.  So,  the 
description  by  the  lots  was  rejected  as  a  false  particular  of  description,  and 
the  deed  construed  as  conveying  block  25. 

5.  Same — extrinsic  evidence  to  explain  a  latent  ambiguity.  The  ambi- 
guity in  respect  to  the  description  of  the  property  conveyed  was  a  latent 
ambiguity — disclosed  only  by  extrinsic  evidence — and  such  evidence  was 
admissible  to  explain  the  ambiguity. 

6.  Reforming  a  deed — what  so  considered.  The  giving  of  a  construc- 
tion to  a  deed  as  to  which  of  two  inconsistent  descriptions  of  the  premises 
conveyed  shall  prevail,  is  not  to  be  regarded  as  a  reforming  of  the  deed,  in 
any  such  sense  as,  if  the  deed  be  made  by  a  married  woman,  that  the  ques- 
tion could  arise  as  to  the  power  of  the  court  to. reform  such  a  deed. 

7.  Mortgage — lien  in  favor  of  mortgagee  for  taxes  paid  by  him — 
subrogation.  Where  it  is  the  duty  of  a  mortgagor  to  pay  the  taxes  upon  the 
mortgaged  premises,  and  upon  his  failure  to  do  so  they  are  paid  by  the  mort- 
gagee, the  latter  will  be  subrogated  to  the  rights  of  the  State,  which  has  a 
lien  upon  the  land  for  the  taxes,  and  upon  foreclosure  of  the  mortgage  it  will 
be  proper  to  decree  a  lien  upon  the  premises  in  favor  of  the  mortgagee  for 
the  taxes  so  paid  by  him. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Messrs.  Buxton  &  White,  for  the  plaintiff  in  error. 

Messrs.  Murray  &  Andrews,  for  the  defendant  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  brought  to  reverse  a  decree  of  fore- 
closure of  a  mortgage.  The  mortgage  purports  to  convey  a 
homestead,  and  to  have  been  acknowledged  before  the  deput}^ 
clerk  of  the  circuit  court  of  Clinton  county. 

It  is  objected  that  the  acknowledgment  is  invalid,  because 
the  deputy  clerk  was  not  legally  appointed  such.  It  appears 
that  he  was  only  verbally  appointed  such  deputy ;  that  he 
was  never  sworn  into  office,  nor  executed  any  bond  as  deputy, 
but  that  he  was  acting  as  such  deputy,  and  had  taken  other 
acknowledgments  in  the  same  manner. 

The  provision  of  the  statute  at  the  time  (1867)  was,  "the 
clerk  of  the  Supreme  Court,  the  several  clerks  of  the  circuit 
and  county  commissioners'  courts,  may  appoint  deputies,  who 
shall  severally  take  an  oath  for  the  faithful  discharge  of  the 
duties  of  their  offices,  and  for  whose  conduct  the  principal 
clerk  shall  in  all  cases  be  responsible."  Kev.  Stat.  1845, 
p.  395,  sec.  6.  The  deputy  clerk  here  was  at  least  an  officer 
de  facto,  and  the  principle  is  well  settled  that  the  acts  of 
officers  de  facto  are  as  valid  and  effectual,  when  they  concern 
the  public  or  the  rights  of  third  persons,  as  though  they 
were  officers  de  jure.  Sullivan  v.  The  State,  66  111.  75  ;  Mapes 
v.  The  People,  69  id.  528. 

The  mortgage  purported  to  convey,  among  other  property, 
also  lots  21,  22,  23,  24,  25,  26,  27,  28,  29  and  30,  being  all 
of  block  25,  in  Lower  Carlyle.  These  numbered  lots  are  not 
in  block  25,  and  it  is  contended  by  plaintiff  in  error  .that  it  is 
these  numbered  lots  which  are  conveyed  by  the  mortgage,  and 
not  block  25.  The  evidence  shows  that  the  blocks  in  Lower 
Carlyle  are  consecutively  numbered  from  one  to  thirty,  and 
contain  ten  lots  each,  the  lots  in  all  the  blocks  being  consecu- 
tively numbered  from  one  to  three  hundred.  Lots  21  to  30 
inclusive  are  in  block  3.  The  lots  in  block  25  are  numbered 
consecutively  from  221  to  230. 

29—100  III. 
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It  appears  that  the  arrangement  before  the  mortgage  was 
made  was  that  the  mortgagor  should  give  a  mortgage  on  a 
house  and  certain  lots  in  the  town  of  Carlyle,  being  his  resi- 
dence in  which  he  lived  at  the  time,  and  that  he  was  living 
at  the  time  on  block  25,  in  Lower  Carlyle,  and  had  lived  there 
for  more  than  ten  years  previous.  There  is  evidently  a  false 
particular  of  description  here,  in  either  the  lots  or  block, 
and  which  description  shall  prevail, — that  of  the  lots  or  of 
the  block?  It  is  from  extrinsic  evidence  that  the  ambiguity 
appears,  and  that  same  kind  of  evidence  shows  clearly  enough 
that  the  description  of  the  block  was  the  description  which 
was  intended,  and  such  evidence  is  admissible  to  explain  a 
latent  ambiguity. 

It  is  a  rule  of  construction  that  where  there  is  a  doubt  as 
to  the  construction  of  a  deed,  it  shall  be  taken  most  favorably 
for  the  grantee.  "Whence,  if  there  are  two  descriptions  in  a 
deed  of  the  land  conveyed,  and  they  do  not  coincide,  the 
grantee  is  at  liberty  to  elect  that  which  is  most  favorable  to 
him.  Melviii  v.  Props.  Locks,  etc.  5  Mete.  27 ;  3  Washburne 
on  Eeal  Prop.  628-9,  Marg. ;  Esty  v.  Baker,  50  Me.  331. 

It  is  a  maxim  that  falsa  demonstratio  non  nocet.  The 
description  here  by  the  block  alone  is  full  and  sufficient  to 
ascertain  the  estate,  and  it  no  doubt  describing  what  was 
intended  to  be  conveyed,  that  description,  we  are  of  opinion, 
should  prevail,  and  the  description  by  the  lots  be  rejected  as 
a  false  particular  of  description.  This  will  not,  as  supposed 
by  counsel  for  defendant  in  error,  amount  to  the  reformation 
of  the  deed  of  a  married  woman,  which  this  court  has  decided 
could  not  be  made  under  our  former  law,  but  it  is  only 
determining  which  one  of  two  inconsistent  descriptions  shall 
prevail. 

It  is  complained  that  the  court  below  decreed  the  taxes 
which  the  complainant  had  paid  upon  the  land  to  be  a  lien 
upon  it.  It  was  the  duty  of  the  mortgagors  to  pay  the  taxes, 
and  they  not  having  done  so,  the  mortgagee  might  pay  them 
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and  be  subrogated  to  the  rights   of  the  State,  which  had  a 
lien  upon  the  land  for  the  taxes.     Pratt  v.  Pratt,  96  111.  184. 
Finding  no  error  in  the  decree  it  is  affirmed. 

Decree  affirmed. 


Marquis  D.  Moore,  Admr. 

v. 

Benjamin  Wood  et  al. 

Filed  at  ML  Vernon  May  11, 1881 — Rehearing  denied  November  Term,  1881. 

1.  Fkatjdtjlent  conveyance — to  hinder  and  delay  creditors — secret 
trust.  A  debtor  can  not  convey  real  estate  to  another,  to  be  held,  wholly  or 
in  part,  in  secret  trust  for  himself,  so  as  to  cut  off  the  rights  of  existing  cred- 
itors;— for  although  such  a  transaction  maybe  upon  a  valuable  consideration, 
yet  it  lacks  the  element  of  good  faith.  While  it  professes  to  be  an  absolute 
conveyance  on  its  face,  there  is  a  concealed  agreement  between  the  parties  to 
it  inconsistent  with  its  terms,  securing  a  benefit  to  the  grantor  at  the  expense 
of  those  he  owes.  A  trust  thus  secretly  created,  whether  so  intended  or  not, 
is  a  fraud  on  creditors,  because  it  places  beyond  their  reach  a  valuable  right, 
and  gives  to  the  debtor  the  beneficial  enjoyment  of  what  rightfully  belongs 
to  them. 

2.  Where  the  secret  trust  reserves  to  the  grantor  future  support,  the  gist 
of  the  objection  to  the  transaction  consists,  not  in  the  amount  to  be  paid  to 
the  grantor  on  that  account,  but  in  the  fact  that  the  promise  of  future  sup- 
port forms  part  of  the  consideration  as  an  inducement  to  the  transfer.  Where 
it  is  shown  that  the  present  consideration  is  inadequate  to  satisfy  his  debts, 
whatever  may  be  the  amount  secured  to  the  debtor,  the  law,  instead  of 
endeavoring  to  determine  what  part  of  the  consideration  is  money  or  other 
property,  and  what  part  is  to  be  paid  in  future  support  of  the  grantor,  and 
holding  the  grantee  responsible  for  the  latter  sum,  will  treat  the  conveyance 
as  a  nullity,  as  between  the  grantee  and  the  creditors  of  the  grantor,  and  hold 
the  property  liable  for  their  claims. 

3.  Same — evidence  in  rebuttal.  Evidence  is  admissible,  however,  upon 
the  question  of  fact  whether  a  secret  trust  really  does  exist.  If  the  future 
support  provided  for  was  a  mere  gratuity  tendered  by  the  grantee,  then  it 
would  be  subject  to  be  revoked  at  any  time,  and  could  not,  even  as  between 
them,  create  a  trust.  But,  presumptively,  where  the  future  support  of  the 
grantor  is  reserved,  it  represents  an  equivalent  value  in  the  property  con- 
veyed,— so  the  burden  is  upon  the  grantee  to  overcome  such  presumption  by 
a  clear  and  satisfactory  preponderance  of  evidence. 
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Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Madison  county;  the  Hon.  William  H.  Snyder,  Judge,  pre- 
siding. 

Mr.  H.  S.  Pettingill,  and  Mr.  F.  W.  Burnett,  for  the 
appellant. 

Messrs.  Krome  &  Hadley,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case  comes  here  by  appeal  from  the  decision  of  the 
Appellate  Court  for  the  Fourth  District.  Bill  in  chancery 
was  filed  in  the  circuit  court  of  Madison  county  by  Marquis 
D.  Moore,  administrator  of  the  estate  of  William  H.  Segar, 
deceased,  against  Benjamin  Wood  and  Isham  W.  Johnson, 
to  set  aside  a  conveyance  of  real  estate  executed  by  Wood  to 
Johnson  on  the  15th  day  of  March,  1877,  on  the  ground 
that  such  conveyance  was  made  to  hinder  and  delay  creditors. 
On  hearing,  the  circuit  court  found  that  the  conveyance  was 
made  to  hinder  and  delay  creditors,  and  decreed  that  the 
same  was  fraudulent  and  void  as  against  the  rights  of  cred- 
itors, and  should  therefore  be  set  aside,  etc.  The  Appellate 
Court  reversed  this  decree,  and  directed  that  the  bill  be  dis- 
missed. 

There  are  a  few  facts  which  we  deem  of  controlling  import- 
ance about  which  there  is  no  dispute.  Wood  and  wife  were 
childless,  and  Johnson,  being  a  nephew  of  Mrs.  Wood,  and 
an  orphan,  when  about  eight  years  of  age  was  adopted  by 
them  as  a  member  of  their  family,  and  he  continued  to  reside 
with  them  as  such  until  after  the  transactions  involved  in 
this  controversy.  Wood  was  indebted  in  an  amount  equal  to 
or  in  excess  of  the  entire  value  of  all  of  his  property,  a  por- 
tion of  which,  it  is  claimed,  was  to  Johnson.  He  conveyed 
all  of  his  real  estate  except  the  right  of  homestead,  and 
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assumed  to  sell  the  bulk  of  his  personal  property,  including 
farming  machinery  and  implements  (not  retaining  any  per- 
sonal property  subject  to  execution),  to  Johnson.  The  alleged 
consideration  for  this  was  the  satisfaction  of  Johnson's  debt, 
the  assumption  by  him  of  certain  other  preferred  debts  of 
Wood,  and  the  furnishing  to  Wood  and  wife  of  a  support  on 
the  land  during  their  lives.  Wood  and  wife  continued  to 
occupy  the  principal  dwelling  house  after  as  before  the  con- 
veyance, and  there  was  no  outward  and  visible  change  of 
ownership  at  or  near  the  conveyance  and  alleged  sale  of  any 
of  the  property.  Both  before  and  after  that  time  Wood  and 
Johnson  indiscriminately,  and  as  convenience  seemed  to 
require,  used  and  controlled  the  property.  By  the  express 
terms  of  the  agreement  of  sale,  pursuant  to  which  the  con- 
veyance was  made,  Wood  and  wife  were  to  •  remain  in  the 
dwelling  house  and  have  a  living  off  the  place. 

About  this  there  is  no  dispute.  Both  Johnson  and  Wood 
admit  in  their  answers,  and  testify,  when  examined  as  wit- 
nesses, to  this  effect.  The  deed  shows  no  such  reservation, 
but  the  admitted  fact  is,  Johnson  accepted  it  in  secret  trust 
for  this  use  of  Wood  and  wife,  and  he  has  so  held  it  since. 

Johnson,  in  giving  his  testimony,  says:  "The  bargain  was 
that  I  was  to  assume  the  debts  on  the  land,  pay  Mosier  and 
John  Atkins ;  I  agreed  to  take  everything  there  was  there ; 
he  said  if  I  could  save  myself,  all  he  asked  of  me  was  to  give 
him  a  home  as  long  as  he  lived ;  the  consideration  that  I 
have  already  stated  was  for  the  personal  property  and  real 
estate ;  Wood  said  all  he  asked  was  for  me  to  give  him  a  liv- 
ing ;  Wood  and  family  have  had  a  living  upon  the  premises 
since  March,  1877;  I  can't  say  how  much  money  Wood  has 
received  from  produce  of  the  farm,  because  the  money  is  all 
kept  with  him  that  is  used  on  the  farm,  and  whenever  there 
is  enough  to  pay  a  debt  it  is  paid  out ;  he  has  charge  of  the 
money,  and  takes  out  what  he  needs ;  Wood  does  not  render 
me  an  account  of  the  money  he  uses ;   he  uses  the  money  as 
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lie  pleases ;  Mr.  Wood  receives  from  the  farm  the  support  of 
himself  and  family. " 

Again,  he  said :  "Wood  gets  all  the  proceeds  of  the  farm, 
and  uses  what  he  wants  out  of  it. " 

Wood,  in  testifying,  said  that  a  part  of  the  consideration 
for  the  transfer  was  that  he  and  his  family  were  to  have  a 
living  off  the  place,  and  also  that  he  used  for  that  purpose 
what  was  necessary,  and  kept  no  account  of  the  amount. 
He  says  that  all  the  money  from  the  proceeds  of  the  place  is 
left  in  the  care  of  his  wife,  and  this  has  been  used  in  pur- 
chasing supplies  for  his  family,  and  in  paying  off  the  debts 
assumed  by  Johnson.  Wood  says  he  himself  paid  about 
$1168,  assumed  by  Johnson,  to  John  Atkins,  in  part  from 
the  proceeds  of  sales  of  apples,  and  in  part  from  money 
obtained  for  other  products  of  the  farm. 

So  far  as  regards  the  personal  property,  the  sale  was 
clearly  within  the  second  resolution  in  Twyne's  case,  (3  Coke's 
Eep.  80,)  1  Smith's  Leading  Cases,  33,  and  voidable  at  the 
instance  of  creditors.  Thornton  v.  Davenport,  1  Scam.  296 ; 
Kitchell  v.  Bratton,  id.  300 ;  Rhines  v.  Phelps  et  al.  3  Gilm. 
455 ;  Funk  v.  Staats,  24  111.  633 ;  Rozier  v.  Williams,  92 
id.  187. 

We  think  the  conveyance  of  the  real  estate  was  also  equally 
voidable  at  the  instance  of  creditors.  A  debtor  can  not  con- 
vey real  estate  to  another  to  be  held  wholly  or  in  part  in 
secret  trust  for  himself,  so  as  to  cut  off  the  rights  of  existing 
creditors ;  for  although,  as  was  observed  in  Lukin  v.  Aird, 
6  Wallace,  78,  "such  a  transaction  may  be  upon  a  valuable 
consideration,  but  it  lacks  the  element  of  good  faith;  for 
while  it  professes  to  be  an  absolute  conveyance  on  its  face, 
there  is  a  concealed  agreement  between  the  parties  to  it 
inconsistent  with  its  terms,  securing  a  benefit  to  the  grantor 
at  the  expense  of  those  he  owes.  A  trust  thus  secretly 
created,  whether  so  intended  or  not,  is  a  fraud  on  creditors, 
because  it  places  beyond  their  reach  a  valuable  right,    *  *  * 
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and  gives  to  the  debtor  the  beneficial  enjoyment  of  what 
rightfully  belongs  to  his  creditors." 

The  principle  was  announced  and  followed  in  Guffin  v. 
First  National  Bank  of  Morrison,  74  111.  259,  Annis  v.  Bonar, 
86  id.  128,  Jones  v.  King,  id.  225,  Truitt  v.  Griffin,  61  id. 
26,  Power  v.  Alston,  93  id.  587,  Robinson  v.  Stewart,  10 
N.  Y.  195,  Goodrich  v.  Down,  6  Hill,  438,  Jackson  v.  Parker, 
6  Cow.  84,  Beadle  v.  Delaney,  6  Martin,  (N.  S.)  640,  (Mor- 
gan's eel.  vol.  9,  p.  339,)  Macomber  v.  Peck,  39  Iowa,  354, 
and  Coburn  v.  Pickering,  3  N.  H.  415. 

In  the  last  named  case,  Kichardson,  C.  J.,  lays  down  the 
rule  that  whether  there  was  any  trust  is  a  question  of  fact ; 
but  the  trust  being  proved  or  admitted,  the  fraud  is  an  infer- 
ence of  law  which  the  court  must  pronounce.  His  exact 
language,  after  a  discussion  of  the  authorities,  is :  "  It  thus 
seems  to  us  to  be  settled,  as  firmly  as  any  legal  principle  can 
be  settled,  that  the  fraud  which  renders  void  the  contract  in 
these  cases  is  a  secret  trust  accompanying  the  sale.  *  *  * 
It  is,  therefore,  very  clear  that  fraud  is  sometimes  a  question 
of  fact,  and  sometimes  a  question  of  law.  When  the  ques- 
tion is,  was  there  a  secret  trust,  it  is  a  question  of  fact ;  but 
when  the  fact  of  a  secret  trust  is  admitted,  or  in  any  way 
established,  the  fraud  is  an  inference  of  law,  which  the  court 
is  bound  to  pronounce." 

So,  upon  like  principle,  we  held  in  Phelps  et  al.  v.  Curts 
et  al.  80  111.  112,  it  is  not  important  what  motives  may 
have  animated  the  parties,  if  they  have  so  disposed  of  the 
property  that  the  necessary  effect  is  to  hinder  and  delay 
creditors.  Such  a  disposition  is,  in  judgment  of  law,  a  legal 
fraud.  To  the  same  effect,  also,  is  Power  v.  Alston,  supra, 
and  Emerson  v.  Bemis,  69  111.  537. 

"The  gist  of  the  objection,"  in  cases  like  the  present,  it  is 
said,  "consists,  not  in  the  amount  to  be  paid  in  future  sup- 
port, but  in  the  fact  that  the  promise  of  future  support  forms 
part  of  the  consideration  as  an  inducement  to  the  transfer. 
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When  it  is  shown  that  the  present  consideration  is  inadequate 
to  satisfy  his  debts,  whatever  may  be  the  amount  secured  to 
the  debtor,  the  law,  instead  of  entering  upon  the  task  of 
determining  what  part  of  the  consideration  is  money  or  other 
property,  and  what  part  is  to  be  paid  in  future  support  of 
the  grantor,  and  holding  the  grantee  responsible  to  creditors 
for  the  latter  sum,  treats  the  conveyance  as  a  nullity  as 
between  the  grantee  and  the  creditors,  and  holds  the  property 
liable  for  their  claims."  Bump  on  Fraudulent  Convey- 
ances, pp.  246-7 ;  Sidensparker  v.  Sidensjjarker,  52  Me.  481. 

But  appellees  contend  that  evidence  may  be  given,  and 
here  was  given,  to  show  that  Johnson  paid  the  full  value  for 
the  property  conveyed,  and  that  the  reservation  of  the  sup- 
port for  Wood  and  family  is  of  no  value  to  creditors,  because 
they  can  not  complain  if  Johnson  assumed  a  burthen  which 
was  not  to  their  prejudice.  This  view  of  the  law  is  sanc- 
tioned by  Bump  on  Fraudulent  Conveyances,  at  p.  247, 
and  Slater  v.  Dudley,  18  Pickering,  373,  and  Albee  v.  Webster, 
16  N.  H.  362. 

If  the  future  support  of  Wood  and  family  was  a  mere 
gratuity  tendered  by  Johnson  to  Wood,  it  might  at  any  time 
be  revoked,  and  could  not,  of  course,  even  as  between  them, 
create  a  trust,  and  evidence  to  that  effect  was  therefore 
admissible  to  rebut  the  claim  that  there  was  a  secret  trust. 
But,  as  has  been  seen,  the  parties  expressly  repel,  by  their 
own  testimony,  the  idea  that  the  future  support  of  Wood  and 
family  was  a  mere  gratuity  offered  by  Johnson  to  Wood. 
They  both  testify  that  it  was  a  part  of  the  consideration  for 
the  transfer  and  conveyance  of  the  property,  and  Johnson  is, 
therefore,  no  more  at  liberty  to  refuse  to  allow  it  to  Wood 
and  family  than  he  is  at  liberty  to  refuse  to  make  any  of  the 
payments  of  debts  which  he  agreed  to  make.  It  was  a  valu- 
able, substantial  right,  secured  to  Wood  and  his  family,  and 
presumptively  represents  an  equivalent  value  in  the  property 
transferred  and    conveyed.     The  burden  is  on  Johnson  to 
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overcome  this  presumption  by  a  clear  and  satisfactory  pre- 
ponderance of  evidence.  Such  evidence,  in  our  opinion,  is 
not  to  be  found  in  this  record. 

No  useful  end  will  be  subserved  by  quoting  and  comment- 
ing upon  the  evidence  in  extenso  in  this  opinion.  We  have 
carefully  examined  and  considered  it  repeatedly,  and  we  deem 
it  sufficient  to  say  it  does  not,  in  our  opinion,  clearly  rebut 
the  presumption  arising  from  the  contract  which  Johnson 
and  Wood  both  testify  they  made.  The  facts  that  Wood 
retained  no  property  subject  to  execution ;  that  he  reserved 
to  himself  and  family  a  support  from  the  property  for  life ; 
that  after  the  transfer  and  conveyance  he  retained  the  same 
homestead,  and  continued  to  exercise,  with  but  slight  modifi- 
cation, the  same  dominion  over  the  property  that  he  did 
before ;  and  that  the  debts,  payment  of  which  was  osten- 
sibly assumed  by  Johnson,  so  far  as  they  have  since  been 
paid,  as  is  shown  by  Johnson's  own  testimony,  have  been 
paid  from  the  products  of  the  land,  in  part,  at  least,  realized 
by  reason  of  the  supervision,  care  and  management  of  Wood 
and  wife,  together  with  the  evidence  tending  to  show  that  the 
full  value  of  the  property,  aside  from  the  agreement  to  sup- 
port Wood  and  wife,  was  not  paid, — all  coincide  in  stamping 
the  transfer  and  conveyance  as  made  in  fraud  of  the  rights 
of  creditors. 

Our  conclusion  is,  the  decree  of  the  circuit  court  was  right, 
and  that  the  Appellate  Court  erred  in  reversing  it  and  direct- 
ing that  the  complainant's  bill  be  dismissed. 

The  decree  of  the  Appellate  Court  will,  therefore,  be  reversed, 
and  the  cause  remanded  to  that  court  with  directions  to  affirm 
the  decree  of  the  circuit  court. 

Decree  reversed. 
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The  People  ex  rel.  George  K.  Clark  et  al. 

v. 

Josiah  McEoberts,  Circuit  Judge. 

At  Ottawa,  March  Term,  1881. 

Mandamus — to  compel  the  granting  of  a  change  of  venue.  The  writ  of 
mandamus  will  not  lie  to  compel  a  court  to  enter  an  order  granting  a  change 
of  venue  in  a  cause  pending  in  such  court.  That  was  the  rule  at  the  common 
law,  and  it  is  not  changed  by  any  statute  in  this  State. 

This  is  an  application  to  this  court  for  leave  to  file  a  peti- 
tion for  a  writ  of  mandamus  to  compel  the  circuit' court  of 
Will  county  to  enter  an  order  granting  a  change  of  venue  in 
a  cause  therein  pending. 

Mr.  D.  J.  Schuyler,  and  Mr.  Henry  T.  Helm,  for  the 
relators,  and  Mr.  Charles  B.  Lawrence,  of  counsel : 

In  this  application  the  object  of  the  writ  sought  is  to 
compel  the  person  to  whom  it  shall  be  directed  to  do  some- 
thing which  he  is  supposed  to  be  bound  by  his  duty  to  do, 
and  which  the  applicant  has  the  right  to  have  done,  and  for 
which  he  has  no  other  adequate  specific  remedy.  Etheridge 
v.  Hall,  7  Porter,  (Ala.)  47 ;  The  State  ex  rel.  v.  Porter,  1  Ala. 
688 ;  Commonwealth  ex  rel.  Hepburn  v.  Mann,  5  Watts  & 
Serg.  403. 

In  State  v.  Mc Arthur,  13  Wis.  407,  a  peremptory  writ  was 
awarded  to  compel  a  change  of  venue.  And  the  rule  was 
changed  in  Ex  parte  Washburn,  22  Wis.  99,  only  because,  by 
an  amendment  of  the  statute,  an  appeal  could  be  prosecuted 
directly  from  the  order  refusing  the  change.  In  Ex  parte 
Banks,  28  Ala.  45,  the  writ  was  refused  only  because  the 
granting  of  a  change  of  venue  was  discretionary.  In  Illinois, 
in  a  civil  suit  such  as  this,  the  granting  of  a  change  is  not 
discretionary, — it  is  a  matter  of  legal  right.  Whenever  a 
suitor  is  entitled  to  a  right  which  is  withheld  from  him  by  the 
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decision  of  a  court,  it  can  not,  in  any  just  and  accurate  sense, 
be  called  a  mere  matter  of  discretion.  Ex  parte  Banks,  28 
Ala.  45,  citing  Wormley  v.  Commonwealth,  70  Gratt.  658,  and 
Etheridge  v.  Hall,  7  Porter,  47.  See,  also,  Gordon  v.  Longest, 
16  Porter,  97;  DurosseauY.  The  United  States,  6  Cranch,  312. 

In  Ex  parte  Chase,  43  Ala.  303,  the  court  overrule  the  case 
of  Ex  parte  Banks,  28  Ala.  45,  and  award  a  mandamus  to 
change  the  venue  in  a  criminal  case. 

The  writ  was  in  an  early  case,  in  Jared  v.  Hill,  1  Blackf. 
155,  allowed,  to  compel  an  inferior  court  to  make  an  order  for 
costs,  in  conformity  with  a  decision  of  the  appellate  court, 
previously  rendered.  It  has  been  more  recently  held  that 
mandamus  will  lie  to  compel  a  court  to  issue  an  attachment 
for  violation  of  an  injunction,  the  remedy  by  appeal  not  being 
considered  adequate  in  such  case.  Merced  Mining  Co.  v. 
Fremont,  7  Cal.  131 ;   Ortman  v.  Dixon,  9  id.  23. 

As,  where  an  attachment  issued  in  aid  of  an  action  at  law 
is  dismissed  improperly,  inasmuch  as  all  benefit  of  such  writ 
will  be  lost  and  can  not  be  regained  by  appeal,  mandamus 
will  lie  to  restore  the  attachment.  Boraim  v.  Da  Costa,  4 
Ala.  393. 

Where  a  court  has  erroneously  refused  to  permit  a  suit  to 
be  revived,  and  has  ordered  it  abated,  it  may  be  compelled 
by  mandamus  to  rescind  the  order.  Ex  rel.  Naber's  Heirs, 
7  Ala.  459. 

Also,  where  a  suit  carried  on  for  the  benefit  of  another 
person  has  been  dismissed  at  the  application  of  the  nominal 
plaintiff,  mandamus  has  been  granted  to  restore  the  suit. 
Brazier  v.  Tarver,  4  Ala.  569. 

Where  a  court  has  allowed  an  amendment  to  the  pleadings 
in  violation  of  an  agreement  of  the  parties,  mandamus  has 
been  granted  to  compel  the  enforcement  of  the  agreement. 
Ex  parte  Laivrence,  34  Ala.  446. 

So,  where  a  cross-bill  has  been  improperly  dismissed  before 
the  final  determination  of  the  suit,  mandamus  has  been  granted 
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to  compel  the  court  to  restore  the  cross-bill.  Ex  parte  Thorn- 
ton, 46  Ala.  384. 

Also,  pending  proceedings  for  a  divorce,  it  has  been  granted 
to  compel  the  inferior  court  to  enter  an  order  for  support  of 
the  wife  pendente  lite,  no  other  adequate  remedy  being  afforded 
in  the  law.     Ex  parte  King,  27  Ala.  387. 

For  other  instances  in  which  mandamus  will  lie,  see  State 
v.  Stow,  51  Ala.  73 ;  Ex  parte  Ware,  48  id.  225 ;  Wright  v. 
Johnson,  5  Ark.  687;  Gibony  v.  Rogers,  22  id.  462;  Sprag- 
glns  v.  County  Court,  1  Cooke,  160 ;  Brown  v.  Crippin,  4  Hen. 
&  Mumf.  173 ;  People  v.  Judge  N.  Y.  Com.  Pleas,  2  Denio, 
199;  State  Court  of  Com.  Pleas,  15  Ohio  St.  377;  Ex  parte, 
in  the  matter  of  the  U.  S.  16  Wall.  699;  People  ex  rel.  v.  Cir- 
cuit Court,  41  Mich.  326. 

Mr.  George  S.  House,  for  the  respondent: 

Mandamus  will  not  lie  to  compel  an  inferior  court  to  give  a 
particular  judgment,  or  to  reverse  its  decision  where  it  has 
once  acted.  Seymour  v.  Ely,  37  Conn.  106.  The  writ  will 
lie  to  compel  the  court  to  act,  but  never  to  direct  how  it  shall 
act.  Insurance  Co.  v.  Wilson  s  Heirs,  8  Peters,  296  ;  Appling 
v.  Bailey,  44  Ala.  335.  Merely  erroneous  proceedings  can 
not  be  reversed  by  mandamus.  Buguhl  v.  Swan,  39  Cal.  411. 
The  duty  must  be  imperative,  not  discretionary.  People  v. 
Gilman,  5  Gilm.  The  writ  will  issue  only  in  an  extra- 
ordinary case.  School  Inspectors  v.  The  People,  20  111.  531. 
It  is  not  a  writ  of  right,  but  discretionary.  People  v.  Hatch, 
33  111.  124.  In  California  mandamus  will  not  be  granted  to 
compel  a  justice  of  the  peace  to  change  the  place  of  trial. 
Flagley  v.  Hubbard,  22  Cal.  35.  See,  also,  People  v.  Weston, 
28  Cal.  639,  and  authorities  there  cited.  Generally,  as  to 
when  the  writ  will  lie  and  when  not,  see  People  v.  Sexton,  24 
Cal.  84 ;  State  v.  Board  of  Education,  22  Wis.  100,  overruling 
State  v.  McArthur,  13  Wis.  407.  The  law  is  clearly  stated  in 
The  People  v.  Dutchess,  20  Wend.  658,  where  it  is  said,  "the 
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writ  of  mandamus  can  not  be  awarded  for  the  correction  of 
judicial  errors." 

Walker,  J". :  This  is  an  application  for  leave  to  file  a 
petition  for  a  summons  in  mandamus,  and  to  make  the  writ 
returnable  to  this  term  of  court.  We  have  examined  the 
application,  and  we  find  that  the  relief  sought  is  simply  to 
compel  the  court  below  to  grant  a  change  of  venue.  After 
an  examination  of  the  authorities,  and  the  briefs  of  the  par- 
ties, we  are  of  opinion  that  the  writ  will  not  lie.  At  common 
law  it  seems  that  such  a  writ  was  not  allowed,  nor  do  we 
think  that  under  our  statute  any  change  has  been  made  in 
regard  to  an  application  of  this  character.  If  the  writ  was 
allowed  in  this  case  compelling  the  court  to  enter  a  mere 
interlocutory  order,  we  see  no  reason  why  it  might  not  be 
asked  for  and  granted  in  every  case  while  the  suit  was  pro- 
gressing, compelling  the  court  to  enter  particular  orders.  In 
other  words,  it  would  be  to  bring  up  the  case  in  fragments 
from  the  court  below,  and  have  every  ruling  of  that  court 
passed  upon  during  the  progress  of  the  case,  and  in  that  way 
bring  cases  before  the  court  where  there  was  no  final  judg- 
ment or  determination  in  the  court  below. 

The  application  will  therefore  be  denied. 

Mandamus  refused. 


Louisa  McCall 

v. 

William  S.  Moss. 

At  Ottawa,  March  Term,  1881. 

Appeal  bond — liability  thereon — sufficiency  as  to  amount.  A  decree 
was  rendered  in  the  trial  court  for  $36,000.  On  an  appeal  to  the  Appellate 
Court  an  appeal  bond  was  given  in  the  sum  of  $40,000.  The  decree  was 
affirmed  on  that  appeal,  and  on  a  further  appeal  to  the  Supreme  Court  an 
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appeal  bond  in  the  sum  of  only  $300  was  given.  On  the  question  whether 
the  latter  bond  was  for  a  sufficient  amount,  it  was  considered  that  in  case  of 
an  affirmance  by  this  court  of  the  judgment  of  the  Appellate  Court,  the  appeal 
bond  given  on  the  appeal  from  the  trial  court  would  stand  as  security  for  the 
decree  rendered  in  that  court,  and  as  the  appeal  bond  given  on  the  appeal  to 
the  Supreme  Court  was  sufficient  in  amount  to  cover  the  costs  in  this  court, 
that  was  all  that  was  required. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 

At  the  March  term  of  this  court  the  appellee  entered  his 
motion  for  a  rule  upon  the  appellant  to  give  an  additional 
appeal  bond  in  a  larger  sum.  At  the  present  term  the  appel- 
lant moves  to  discharge  the  rule  entered  under  the  prior 
motion. 

Mr.  H.  B.  Hopkins,  for  the  appellant. 

Mr.  David  McCulloch,  and  Mr.  John  Mucklb,  for  the 
appellee. 

Sheldon,  J. :  This  is  a  motion  to  discharge  a  rule  to  give 
an  additional  appeal  bond  in  a  larger  sum.  It  is  an  appeal 
from  the  Appellate'  Court.  The  circuit  court  rendered  a 
decree  for  $36,000.  An  appeal  was  taken  to  the  Appellate 
Court,  and  the  circuit  court  required  a  bond  of  $40,000. 
That  bond  was  given.  The  Appellate  Court  affirmed  the 
decree.  On  appeal  from  the  Appellate  Court  to  this  court 
an  appeal  bond  of  $300  was  required.  If  given,  that  bond 
would  be  sufficient  to  cover  costs  in  this  court,  in  case  we 
affirmed  the  judgment  of  the  Appellate  Court,  and  we  under- 
stand that  this  bond  for  $40,000,  given  in  the  circuit  court 
on  the  appeal  to  the  Appellate  Court,  would  stand  as  security 
for  the  payment  of  the  decree.  If  so,  we  think  the  bond  is 
sufficient  in  amount.  No  exception  is  taken  to  the  sufficiency 
of  the  sureties, — it  is  only  as  to  the  amount  of  the  bond. 

The  rule  will  be  discharged. 

Rule  discharged. 
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Isaac  P.  Coates 

v. 

Alexander  Cunningham. 

At  Ottawa,  March  Term,  1881. 

Peactice  in  the  Supeeme  Couet — changing  judgment  at  a  subsequent 
term.  A  motion  to  vacate  an  order  entered  at  a  preceding  term  denying  a 
petition  for  the  rehearing  of  a  cause  in  this  court,  will  not  be  entertained. 
The  term  at  which  the  order  was  entered  having  passed,  this  court  has  no 
power  to  change  its  judgment,  or  to  entertain  any  motion  to  that  end. 

This  was  a  motion  to  vacate  an  order  entered  at  the  Sep- 
tember term,  1879,  denying  a  petition  for  rehearing. 

Messrs.  Shufeldt  &  Westover,  for  the  motion. 

Messrs.  McCoy  &  Pratt,  contra. 

Scott,  J. :  It  appears  that  this  case  was  decided  and  an 
opinion  filed  in  the  vacation  preceding  the  September  term, 
1879.  To  the  September  term,  1879,  a  petition  for  a  rehear- 
ing under  the  rules  of  the  court  was  regularly  presented, 
and  was  considered  by  the  court,  and  the  prayer  of  the  peti- 
tion denied.  At  the  present  term  a  motion  is  made  by  the 
unsuccessful  party  to  vacate  the  order  denying  the  petition 
for  a  rehearing  at  the  September  term,  1879.  We  are  of 
opinion  that  this  can  not  be  done.  The  case  has  long  since 
passed  from  the  jurisdiction  of  this  court.  We  have  now  no 
rightful  authority  to  entertain  any  motion,  and  it  is  therefore 
denied. 

Motion  denied. 
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James  J.  McGeath  . 
v. 
The  People  ex  rel.  Linnemeyer. 

At  Ottawa,  March  Term,  1881. 

1.  Appeal — direct  from  the  trial  court  to  the  Supreme  Court — ivhat  is 
a  franchise.  An  office  is  not  a  franchise,  so  as  to  give  the  Supreme  Court 
jurisdiction  to  hear  an  appeal  direct  from  the  trial  court  in  a  proceeding  by 
quo  warranto  bringing  in  question  the  right  to  hold  and  execute  the  duties 
of  an  office.  The  appeal  in  such  a  case  should,  in  the  first  instance,  be  taken 
to  an  Appellate  Court. 

2.  Same — whether  "  the  State  is  interested,  as  a  party  or  otherwise. "  The 
State  is  not  "interested,  as  a  party  or  otherwise,"  in  a  proceeding  in  the  nature 
of  a  quo  warranto  to  try  the  title  of  a  person  to  an  office  into  which  it  was 
alleged  he  had  intruded,  in  any  such  sense  as  would  give  to  the  Supreme 
Court  jurisdiction  to  hear  an  appeal  in  such  a  proceeding  directly  from  the 
trial  court,  under  section  88  of  the  Practice  act.  The  interest  which  the 
State  must  have  in  a  cause,  within  the  meaning  of  this  section,  in  order  to 
entitle  either  party  to  bring  it  directly  to  the  Supreme  Court  from  the  trial 
court,  is  a  substantial  interest — as,  a  monetary  interest. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
brought  in  the  name  of  the  People,  on  the  relation  of  Henry 
Linnemeyer,  against  James  J.  McGrath,  charging  him  with 
usurping  and  intruding  into  the  office  of  alderman  of  the 
14th  ward  of  Chicago.  On  the  hearing  of  the  cause  in  the 
court  below  judgment  of  ouster  was  pronounced.  Eespond- 
ent  thereupon  prayed  and  perfected  an  appeal  directly  to 
this  court,  and  now  the  appellee — the  People — come  and 
move  to  dismiss  the  cause  for  want  of  jurisdiction  in  this 
court  to  hear  and  determine  the  appeal  in  the  first  instance. 
The  appellant  seeks  to  maintain  the  appeal,  or  rather  the 
jurisdiction  of  this  court  to  hear  the  appeal,  for  two  reasons : 
first,  that  a  franchise  is  involved  in  the  case ;  and,  second, 
that  "the  State  is  interested"  in  the  cause,  within  the  mean- 
ing of  the  88th  section  of  the  Practice  act. 
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Mr.  Eichard  Prendergast,  for  the  appellee,  in  support  of 
the  motion : 

A  quo  warranto  proceeding  to  try  the  title  to  an  office  is 
not  a  criminal  case,  nor  does  it  involve  a  freehold  or  the 
validity  of  a  statute,  nor  a  franchise,  hence  an  appeal  from 
a  judgment  of  the  circuit  court  to  this  court  is  improper. 
People  v.  Holtz,  92  111.  426 ;  Chicago  and  Western  Indiana 
R.  R.  Co.  v.  Dunbar,  95  id.  571 ;  Sec.  7,  ch.  112,  Eev.  Stat. ; 
Sec.  8  of  act  to  establish  Appellate  Court. 

Mr.  W.  E.  Leffingwell,  for  the  appellant,  contra,  cited 
section  88  of  the  Practice  act,  and  insisted :  The  real  parties 
to  this  controversy  are  the  People  of  the  State  of  Illinois  and 
the  appellant.  This  court  has  said :  "Where  the  object  is 
the  enforcement  of  a  public  right,  the  People  are  regarded  as 
the  real  party,  and  the  relator  need  not  show  that  he  has  any 
interest  in  the  result.  It  is  enough  that  he  is  interested  as 
a  citizen  in  having  the  laws  executed,  and  the  right  in  ques- 
tion enforced. "  Comr's  of  Pike  County  v.  The  People  ex  rel. 
11  111.  202. 

It  is  true,  that  was  a  mandamus  case,  but  it  is  claimed  that 
the  same  principle  applies  to  quo  warranto  proceedings.  A 
quo  warranto  information  is  of  late  considered  as  a  civil 
proceeding.  Bex  v.  Francis,  2  Term  E.  484 ;  Clark  v.  The 
People,  4  Cowen,  95 ;  Richardson  v.  The  People,  id.  Ill,  and 
notes. 

Scott,  J. :  The  first  proposition  can  not  be  maintained. 
This  court  has  decided,  in  The  People  v.  Holtz,  92  111.  426, 
that  an  office  is  not  a  franchise,  and  that  is  conclusive  as  to 
this  branch  of  the  case. 

We  think  the  second  position  is  also  untenable.  The  peo- 
ple have  no  interest  in  this  matter  as  a  State.  All  the  people 
do  is  to  grant  the  writ,  and  we  are  of  opinion, — at  least  a 
majority  of  the  court  are  of  opinion, — that  the  interest  of 
30—100  III. 
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the  State  in  a  cause,  in  order  to  entitle  either  party  to  bring 
it  directly  to  this  court  in  the  first  instance,  must  be  a  sub- 
stantial interest, — as,  a  monetary  interest.  No  such  interest 
a's  that  is  involved  in  this  case.  We  think,  therefore,  on 
neither  ground  can  this  appeal  be  maintained.  No  franchise 
is  involved,  nor  has  the  State  any  interest  of  the  sort  referred 
to,  in  this  matter.  It  is  purely  a  local  matter,  and  all  the 
people  do  is  to  grant  the  writ. 

The  motion,  therefore,  to  dismiss  will  be  allowed. 

Appeal  dismissed. 


Albekt  Hankins 

v. 

The  Chicago  and  Northwestern  Eailway  Company. 

At  Ottawa,  March  Term,  1881. 

1.  Appeal  ekom  an  Appellate  Coubt — as  to  the  sum  or  value  in  con- 
troversy. In  an  action  on  the  case  for  the  recovery  of  damages  claimed  for 
injury  to  personal  property  occasioned  by  the  alleged  negligence  of  the 
defendant,  the  damages  being  susceptible  of  direct  proof,  they  must  exceed 
the  sum  of  $1000,  in  order  that  this  court  may  have  jurisdiction  of  an  appeal 
from  an  Appellate  Court.  It  is  not  enough  that  the  damages  amount  to 
$1000,  but  no  more. 

2.  If  the  plaintiff  were  proceeding  for  damages  that  are  merely  specula- 
tive in  character,  not  susceptible  of  direct  proof,  and  amount  to  $1000,  as 
shown  by  the  judgment,  there  an  appeal  or  error  would  lie,  whether  the  form 
of  action  be  ex  contractu  or  ex  delicto;  but  where  the  action  is  in  tort,  and 
the  damages  are  not  merely  speculative  in  their  character,  but,  being  the 
result  of  an  injury  to  the  property  of  the  plaintiff,  are  susceptible  of  direct 
proof,  the  damages  must  exceed  $1000,  to  give  the  jurisdiction. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

This  was  an  action  on  the  case,  brought  by  Hankins,  in 
the  circuit  court  of  McHenry  county,  against  the  defendant 
company,   to  recover   damages,   laid   in   the  declaration   at 
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§1500,  for  the  killing  of  a  mare  on  the  defendant's  road, 
claimed  to  have  resulted  from  the  negligence  of  the  company's 
servants  in  running  a  train. 

A  trial  in  the  circuit  court  resulted  in  a  judgment  for  the 
defendant.  The  plaintiff  appealed  to  the  Appellate  Court, 
where  that  judgment  was  affirmed.  The  plaintiff  thereupon 
appealed  to  this  court. 

Mr.  B.  C.  Cook,  for  the  railroad  company,  now  moves  to 
dismiss  this  appeal,  upon  the  ground  of  a  want  of  jurisdiction, 
the  value  of  the  property  involved  not  exceeding  $1000,  citing 
section  91  of  the  Practice  act. 

Mr.  Clakence  A.  Knight,  contra. 

Mulkey,  J. :  By  an  examination  of  the  record  we  find  the 
proofs  tend  to  show  that  the  value  of  the  mare  was  $1000, — 
that  is  the  utmost  that  can  be  claimed.  It  has  been  decided 
in  a  number  of  cases  that  in  this  class  of  cases  the  value  of 
the  property  must  exceed  $1000.  If  the  plaintiff  were  pro- 
ceeding for  damages  that  are  speculative  in  character,  and 
not  susceptible  of  direct  proof,  and  the  damages  are  $1000  or 
more,  as  shown  by  the  judgment,  there  an  appeal  or  writ  of 
error  would  lie  to  this  court,  whether  the  form  of  action  be 
ex  contractu  or  ex  delicto.  But  where  the  action  is  in  tort, 
as  in  this  case,  and  the  damages  are  not  merely  speculative, 
but  susceptible  of  direct  proof,  they  must,  according  to  the 
language  of  the  Practice  act,  and  according  to  a  number  of 
decisions,  exceed  $1000.     . 

The  evidence  in  this  case  does  not  tend  to  show  that  the 
damages  exceed  $1000,  therefore  the  motion  must  be  allowed. 

Appeal  dismissed. 
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Marion  Munger  et  al. 

v. 

Augustus  Jacobson,  Eeceiver. 

At  Ottawa,  March  Term,  1881. 

Keheaeing — changing  the  record.  On  the  filing  of  a  petition  for  the 
rehearing  of  a  cause  in  this  court,  the  parties  stipulated  that  the  record  in 
another  branch  of  the  same  case,  not  incorporated  in  the  record  as  originally 
considered,  might  be  taken  as  a  part  of  the  record  on  the  rehearing,  thereby 
presenting  questions  other  than  those  previously  arising  in  the  case.  A 
rehearing  was  allowed  on  the  basis  of  that  stipulation. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

Upon  the  affirmance  of  the  judgment  of  the  Appellate 
Court,  a  petition  for  a  rehearing  was  filed,  and  a  stipulation 
by  the  parties  to  change  the  record  so  as  to  present  a  differ- 
ent case  for  consideration. 

Messrs.  Shufeldt  &  Westover,  for  the  appellants. 

Messrs.  Mattocks  &  Mason,  for  the  appellee. 

Walker,  J. :  On  the  filing  of  a  petition  for  rehearing,  a 
stipulation  was  entered  into  that  the  record  in  another  case, 
or  another  branch  of  this  case,  might  be  considered  as  a  part 
of  the  record  in  this  case.  That  has  changed  the  record, 
and  will  change  the  consideration  of  the  case.  Other  ques- 
tions will  be  presented  that  were  not  in  the  original  record, 
and  for  that  reason,  and  as  a  matter  of  discretion,  the  peti- 
tion will  be  allowed. 

The  petition  would  not  have  been  granted  if  "the  parties 
had  not  stipulated  to  change  the  record. 

Rehearing  allowed. 
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Timothy  Moshier 

v. 
Henry  D.  Shear. 

At  Ottawa,  September  Term,  1881. 

Appeal  fkom  an  Appellate  Court — whether  the  sum  of  $1000  is 
involved.  A  claimed  that  B  was  indebted  to  him  in  the  sum  of  $400,  and  on 
the  other  hand  B  contended  that  A  was  indebted  to  him  in  a  much  larger 
sum.  The  matter  was  submitted  to  arbitration,  and  the  result  was,  an  award 
in  favor  of  B  for  $704.  On  bill  by  A  to  set  aside  this  award,  upon  the  ques- 
tion whether  there  was  $1000  involved  in  the  litigation,  as  affecting  the  juris- 
diction of  this  court  on  writ  of  error  to  the  Appellate  Court,  it  was  held,  there 
was  not  merely  the  amount  of  the  award  involved,  for  if  the  award  should 
stand,  A  will  be  barred  of  his  claim  of  $400  against  B,  and  will  have  to  pay 
B  $704,  whereas,  if  the  award  should  be  set  aside,  A  will  be  at  liberty  to  assert 
his  claim  of  $400,  and  to  resist  B's  claim  of  $704.  So  there  is  more  than  the 
sum  of  $1000  involved. 

Writ  op  Error  to  the  Appellate   Court  for  the  Second 
District. 


Moshier,  the  plaintiff  in  error,  in  1874,  held  against  Shear 
notes  upon  which,  according  to  the  face  of  the  notes  and  the 
indorsements,  there  was  due  on  the  9th  of  March,  1867,  the 
sum  of  $400,  and  this  sum  was  claimed  by  Moshier  to  be 
due  from  Shear,  with  interest  from  March  9,  1867.  Shear, 
on  the  other  hand,  claimed  that  Moshier,  on  a  settlement  of 
accounts,  would  owe  him  over  $1000.  They  submitted  the 
controversy  to  an  arbitration,  which  resulted  in  an  award  in 
favor  of  Shear  for  $1100.  This  award  was  set  aside,  and 
another  arbitration  was  had  which  resulted  in  another  award 
in  favor  of  Shear  for  $704.62.  Moshier  filed  his  sworn  bill 
in  chancery  for  an  injunction,  and  to  set  aside  this  award. 
This  was  done  by  a  decree  of  the  circuit  court,  whereupon 
Shear  took  the  record  to  the  Appellate  Court,  and  that  court 
reversed  the  decree  of  the  circuit  court  and  did  not  remand 
the  case. 
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Upon  this  decree  reversing  that  of  the  circuit  court,  Moshier 
has  brought  the  case  to  this  court  by  writ  of  error.  As  mat- 
ters now  stand,  Shear  has  an  award  against  Moshier  for 
$704.62,  while  Moshier  claims  an  indebtedness  from  Shear 
of  $400,  and  interest  from  March  9,  1867.  The  defendant 
in  error  now  enters  his  motion  to  dismiss  the  writ  of  error 
for  want  of  jurisdiction  in  this  court,  on  the  ground,  as 
claimed,  that  only  the  amount  of  the  award  is  involved  in  the 
litigation,  which  is  less  than  $1000. 

Messrs.  McKenzie  &  Calkins,  for  the  motion. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Messrs. 
Sanford  &  Carney,  contra. 

Sheldon,  J. :  There  is  not  merely  the  amount  of  this 
award  involved  here.  If  this  award  stands,  Moshier  is  barred 
of  his  claim  of  $400  against  Shear,  and  he  has  to  pay  Shear 
$704.62,  whereas,  if  this  award  is  set  aside,  then  Moshier 
will  be  at  liberty  to  assert  his  claim  against  Shear  of  $400, 
and  to  resist  Shear's  claim  of  $704.62  against  him.  There- 
fore in  the  matter  of  setting  aside  this  award  there  is  more 
than  the  $704.62  involved,  the  amount  of  the  award.  It 
directly  affects  Moshier  to  the  extent  of  $1104.62,  as  he 
claims.  That  is  the  amount  involved, — not  merely  $704.62, 
the  amount  of  the  award.  We  think,  therefore,  that  the 
motion  to  dismiss  should  be  overruled,  the  amount  involved 

exceeding  $1000. 

Motion  denied. 
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Sarah  Pinneo  et  al. 

v. 

Augustus  F.  Knox  et  al. 

At  Ottawa,  September  Term,  1881. 

Appeal  from  a  trial  court  to  this  court — bill  to  foreclose  mortgage — free- 
hold. A  bill  in  chancery  to  foreclose  a  mortgage  upon  real  estate  does  not 
involve  a  freehold.  Therefore  in  such  a  suit  an  appeal  does  not  lie  directly 
from  the  trial  court  to  this  court.  The  appeal  should  be  taken  in  the  first 
instance  to  an  Appellate  Court. 

Appeal  from  the  Circuit  Court  of  Will  county. 

This  was  a  suit  in  chancery  for  the  foreclosure  of  a  mort- 
gage upon  real  estate. 

Mr.  C.  B.  Garnsey,  for  the  appellee  Knox,  moved  the 
court  to  dismiss  the  appeal  for  want  of  jurisdiction,  there 
not  being  a  freehold  involved  in  the  suit,  and  none  of  the 
other  conditions  necessary  to  give  this  court  jurisdiction  of 
the  appeal,  existing. 

Walker,  J. :  In  this  case,  in  the  court  below,  a  bill  was 
filed  to  foreclose  a  mortgage,  and  a  decree  rendered  in  that 
court,  and  an  appeal  is  brought  to  this  court.  Motion  is  now 
entered  to  dismiss  the  appeal.  We  have  frequently  held  that 
a  bill  to  foreclose  a  mortgage  does  not  involve  a  freehold,  and 
that  the  appeal  should  be  taken  from  the  circuit  to  the 
Appellate  Court,  and  not  to  this. 

The  appeal  will  therefore  be  dismissed. 

Appeal  dismissed. 
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The  People  ex  rel.  Bacon 
v. 
Shelby  M.  Cullom,  Governor. 

At  Ottawa,  September  Term,  1881. 

Mandamus  against  the  Governor.  The  Supreme  Court  will  not  entertain 
an  application  for  a  writ  of  mandamus  to  compel  the  Governor  of  the  State 
to  call  an  election.  One  department  of  the  government  has  no .  power  to 
interpose  in  such  way  against  a  coordinate  branch  of  the  government. 

This  was  an  application  to  this  court  for  leave  to  file  a 
petition  for  a  writ  of  mandamus  to  compel  the  Governor  to 
call  an  election. 


Mr.  Consider  H.  Willett,  and  Mr.  E.  J.  Whitehead,  for 
the  motion. 

Walker,  J. :  This  is  an  application  for  a  summons  in 
mandamus,  returnable  to  the  present  term  of  this  court.  The 
substantial  facts  of  the  case  show  that  the  county  judge  of 
Ogle  county,  in  this  State,  on  the  24th  of  May  last,  resigned 
his  office.  The  Governor  was  notified  of  the  resignation,  and 
on  the  next  day,  being  the  25th,  appointed  a  judge  to  fill  the 
vacancy.  Afterward  a  petition  was  presented  to  the  Gover- 
nor asking  him  to  order  a  special  election,  claiming  that 
under  the  constitution  he  had  no  power  to  appoint  where  a 
vacancy  continued  for  more  than  a  year  from  its  .occurrence, 
and  that  under  the  amendment  to  the  constitution  the  term 
was  extended  until  December,  1882,  and  not  until  the  first- 
of  December,  1881.  The  Governor,  it  seems,  refuses  to  call 
the  election,  and  this  is  an  application  for  a  mandamus  to 
compel  him  to  do  so. 

Upon  turning  to  the  case  of  The  People  ex  rel.  v.  Bissell,  19 
111.  229,  we  find  it  is  there  announced  and  held,  that  one 
coordinate  branch  of  the  government  has  no  power  to  interfere 
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and  coerce  the  action  of  another,  and  in  that  case  ihe  court 
refused  to  issue  the  mandamus.  That  case  is  full,  and  covers 
and  is  decisive  of  every  point  that  is  presented  by  this  peti- 
tion. 

The  petition  will  therefore  be  denied,  and  the  writ  will  not 
issue. 

Mandamus  denied. 


Mark  A.  Devine 

v. 

Henry  C.  Edwards. 

At  Ottawa,  September  Term,  1881. 

Briefs— used  in  the  Appellate  Court.  A  party  appealing  from  a  judg- 
ment of  an  Appellate  Court  may  file  in  the  cause  in  this  court  the  briefs  used 
in  the  Appellate  Court,  without  asking  special  leave  for  that  purpose. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 

Mr.  E.  N.  Botsford,  for  the  appellee,  asked  leave  to  file  in 
this  cause  in  this  court  the  briefs  that  were  filed  in  the  Appel- 
late Court  in  the  same  cause,  prior  to  this  appeal. 

Walker,  J. :  Under  the  practice  in  this  court  the  briefs 
used  in  the  Appellate  Court  may  be  filed  without  special 
leave  for  that  purpose,  and  counsel  may,  if  he  choose,  file 
additional  or  supplemental  briefs. 
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Commissioners  of  Highways 

v. 
The  People  ex  rel.  Walker. 

At  Ottawa,  September  Term,  1881. 

"Withdrawing  kecokds— /or  what  purpose  allowed.  On  an  appeal  from 
an  Appellate  Court  to  this  court,  the  appellee  asked  leave  to  withdraw  the 
record  from  this  court,  for  the  purpose  of  using  the  same  in  the  Appellate 
Court  upon  a  motion  in  that  court  to  tax  the  costs  as  to  certain  unnecessary 
parts  of  such  record  against  the  appellants.  Leave  was  given,  on  condition 
the  record  should  be  returned  after  its  use. 

Appeal  from  the  Appellate  Court  for  the  Second  District. 

Mr.  B.  F.  Herrington,  for  the  appellees,  entered  a  motion 
for  leave  to  withdraw  the  record  in  this  case  from  the  files  of 
this  court,  for  a  sufficient  length  of  time  to  use  the  same  in 
the  Appellate  Court  in  support  of  a  motion  in  that  court  to 
tax  certain  unnecessary  portions  of  such  record  against  the 
appellants. 

Scott,  J. :     This  is  a  motion  for  leave  to  withdraw  the 

record  and  one  copy  of  the  abstract  for  the  purpose  of  using 

the  same  in  the  Appellate  Court  for  the  Second  District,  on  a 

motion  to  retax  the  costs.     Leave  asked  will  be  given,  on 

condition  that  the  record  be  returned  after  its  use.     The 

motion  is  allowed. 

Motion  allowed. 
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John  D.  McIntyre 

v. 
John  C.  Yates  et  al. 

At  Ottawa,  September  Term,  1881. 


Appeal  from  a  trial  court  to  this  court— foreclosure  of  mortgage  and 
reforming  the  mortgage  for  misdescription — freehold.  The  rule  that  a  suit 
to  foreclose  a  mortgage  upon  real  estate  does  not  involve  a  freehold  so  as  to 
give  this  court  jurisdiction  on  writ  of  error  directly  to  the  trial  court,  is  not 
at  all  affected  by  the  fact  that  it  is  also  sought  in  the  same  suit  to  reform  the 
mortgage  in  respect  to  a  mistake  in  the  omission  of  a  tract  of  land  intended 
to  be  embraced  in  the  mortgage,  and  that  the  question  of  priority  as  between 
several  mortgages  is  involved. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county. 

This  was  a  suit  in  chancery  to  foreclose  certain  mortgages, 
in  respect  to  which  there  was  a  question  as  to  priority.  One 
of  the  mortgagees  also  sought  to  have  his  mortgage  reformed 
in  respect  to  the  omission  of  a  tract  of  land  which  was 
intended  to  be  included  therein.  About  this  alleged  mistake 
jj  there  was  no  controversy. 


Messrs.  Puterbaugh  &  Puterbaugh,  and  Mr.  N.  W.  Green, 
for  the  defendant  in  error,  moved  the  court  to  dismiss  the 
writ  of  error,  on  the  ground  there  is  no  freehold  involved,  and 
therefore  the  writ  should,  in  the  first  instance,  have  been 
sued  out  of  the  Appellate  Court. 

Mr.  B.  S.  Prettyman,  for  the  plaintiff  in  error,  contra. 


Scholfield,  J. :  The  bill  is  filed  to  foreclose  a  mori 
Questions  are  raised  by  the  answer  and  by  cross-bill  with 
regard  to  the  priority  of  this  and  certain  other  mortgages. 
We  have  held  in  several  cases  that  the  mere  filing  of  a  bill  to 
foreclose  a  mortgage  does  not  involve  a  freehold  so  as  to  give 
this  court  jurisdiction.     The  only  respect  in  which  this  case 
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differs  from  the  other  cases  is,  that  in  addition  to  the  bill  to 
foreclose,  it  is  sought  to  correct  a  mistake  (about  which 
there  was  no  controversy)  in  the  mortgage.  It  is  impossible 
to  see  how  this  changes  the  principle.  When  the  mistake  is 
corrected,  its  only  effect  is  to  extend  the  mortgage  to  that 
which  was  not  before  included.  The  writ  of  error  will  have 
to  be  dismissed. 

Writ. of  error  dismissed. 


John  Garrick  et  al. 

v. 

Angle  P .  Chamberlain. 

At  Ottawa,  March  Term,  1881. 

Eeheaking — second  petition  by  the  same  party.     A  second  petition  for  a 
rehearing  of  a  cause  in  this  court  by  the  same  party  is  not  allowable. 

Appeal  from  the  Appellate  Court  for  the  First  District. 

Upon  the  rendering  of  a  decision  in  this  case  at  a  former 
term  of  this  court,  the  appellee  filed  a  petition  for  a  rehear- 
ing, which  was  fully  considered,  and  denied.  Now  a  second 
petition  for  a  rehearing  is  filed  by  the  same  party.  The 
appellants  move  that  it  be  stricken  from  the  files. 

Scott,  J. :  There  is  nothing  in  the  rules,  or  in  any  practice 
that  has  ever  prevailed  in  this  court,  that  would  authorize  a 
second  petition  by  the  same  party  for  a  rehearing.  A  majority 
of  the  court  are  therefore  of  opinion  that  the  motion  made  to 
strike  what  purports  to  be  a  second  petition  for  a  rehearing 
from  the  files,  should  be  allowed,  and  it  is  accordingly  done. 

Petition  stricken  from  the  files. 

Dickey,  Ch.  J. :  I  do  not  concur  in  the  opinion  of  the  ma- 
jority of  the  court. 
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Ella  B.  Hunter 

v. 
James  M.  Hunter. 

At  Ottawa,  September  Term,  1881. 

Alimony — in  the  Supreme  Court.  On  appeal  to  this  court  in  a  suit  for 
divorce,  an  application  on  behalf  of  the  wife  for  temporary  alimony  to  enable 
her  to  prosecute  her  appeal,  will  not  be  entertained  here.  Such  an  applica- 
tion should  be  made  in  the  trial  court,  if  at  all. 

Ella  B.  Hunter  brought  suit  in  the  circuit  court  of  Kanka- 
kee county,  against  her  husband,  James  M.  Hunter,  for  a 
divorce.  On  the  hearing,  the  circuit  court  refused  to  grant 
the  divorce,  but  decreed  separate  maintenance  to  the  wife. 
The  husband  appealed  to  the  Appellate  Court  for  the  Second 
District,  where  the  decree  of  the  circuit  court  was  reversed, 
and, the  cause  remanded  with  directions.  Thereupon  the 
wife  appealed  from  the  judgment  of  the  Appellate  Court  to 
this  court,  and  now  asks  this  court  to  make  an  order  allowing 
her  temporary  alimony  to  enable  her  to  prosecute  her  appeal. 

Mr.  Charles  B.  Starr,  for  the  motion. 

Mr.  Gr.  S.  Eldridge,  contra. 

Craig,  Ch.  J. :     It  has  not  been  the  practice,  at  least  for 

many  years,  for  this   court  to  entertain  an  application  for 

alimony.     That  is  left  to  the  court  from  which  the  cause 

comes  to  this  court. 

Application  for  alimony  denied. 
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Chicago  Life  Insurance  Company 

v. 
The  Auditor  of  Public  Accounts. 

At  Ottawa,  September  Term,  1881. 

Appeal — what  is  a  final  decree — in  a  proceeding  by  the  Auditor  for  the 
dissolution  of  an  insurance  company.  In  a  proceeding  by  the  Auditor  of 
Public  Accounts,  under  the  act  of  1874,  for  the  dissolution  of  an  insurance 
company,  upon  the  filing  of  the  petition  the  court  below  entered  an  order 
appointing  a  receiver  of  the  corporation,  and  awarding  a  preliminary  injunc- 
tion to  restrain  *the  company  from  any  further  prosecution  of  its  business 
until  the  further  order  of  the  court.  Subsequently,  upon  a  hearing  of  the 
cause,  the  court  entered  a  decree  making  the  injunction  theretofore  granted, 
perpetual,  and  ratifying  and  confirming  the  previous  appointment  of  the 
receiver.  It  was  held,  that  the  nature  and  character  of  the  decree  were  such 
that  it  settled  the  ultimate  rights  of  the  parties,  and  determined  that  the 
corporation  was  in  such  condition  as  to  be  liable  to  that  proceeding.  So  the 
decree  was  to  be  regarded  as  so  far  final  that  a  writ  of  error  would  lie  to 
bring  it  in  review  before  the  Supreme  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county. 

On  the  7th  clay  of  July,  1877,  the  Auditor  of  Public 
Accounts  filed  in  the  circuit  court  of  Cook  county  a  petition 
for  the  dissolution  of  the  Chicago  Life  Insurance  Company, 
under  the  act  of  1874  on  that  subject.  The  petition  is  as 
follows : 

"Your  petitioner,  T.  B.  Needles,  Auditor  of  Public  Accounts 
for  the  State  of  Illinois,  respectfully  represents  as  such 
Auditor,  and  in  his  official  capacity,  that  he  has-  lately,  as 
Auditor  as  aforesaid,  caused  an  examination  to  be  made,  in 
pursuance  of  an  act  of  the  General  Assembly  of  said  State, 
entitled  'An  act  in  regard  to  the  dissolution  of  insurance 
companies,'  approved  February  17,  1874,  and  in  force  July  1, 
1874,  of  the  Chicago  Life  Insurance  Company,  of  Chicago, 
a  corporation  organized  and  existing  under  and  by  virtue  of 
and  subject  to  the  laws  of  said  State  of  Illinois,  and  having 
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its  principal  place  of  business  in  the  city  of  Chicago ;  and 
that  the  result  of  the  said  examination,  and  the  general 
condition  and  amount  of  the  assets  and  liabilities  of  said 
company,  appear  in  schedule  hereto  annexed,  and  marked 
'Exhibit  A,'  and  which  your  petitioner  craves  may  be  taken 
and  considered  as  a  part  hereof.  And  your  petitioner  shows 
that,  from  such  examination,  he  is  of  the  opinion  that  the 
condition  of  said  company  is  such  as  to  render  its  further 
continuance  in  business  hazardous  to  the  insured  therein, 
and  that  your  petitioner  has  so  certified  to  the  Attorney 
General.  Therefore  your  petitioner  prays  that  the  said  com- 
pany may  be  summoned  to  answer  your  petitioner  respecting 
the  matter  herein  set  forth;  and  that  they  may  be  enjoined 
and  restrained  from  further  proceeding  with  their  said  busi- 
ness ;  and  that  a  receiver  may  be  appointed  to  take  charge 
of  the  real  estate  and  effects  of  said  company,  in  pursuance 
of  the  act  aforesaid,  and  with  the  powers  therein  prescribed 
and  usually  vested  in  a  receiver.  And  that  in  the  meantime, 
and  until  the  cause  may  be  heard,  the  said  company  may  be 
temporarily  enjoined  as  above  prayed,  and  that  a  receiver  be 
named  and  empowered,  and  that  your  petitioner  may  have 
such  other  and  further  relief  as  may  be  meet.  And  the  peti- 
tioner prays  that  the  usual  writs  of  summons  and  injunction 
may  be  issued  as  aforesaid.  And  your  petitioner  will  ever 
pray,"  etc. 

On  the  same  day  the  circuit  court  entered  the  following 
order : 

"And  now  comes  said  complainant,  by  E.  B.  Sherman, 
his  solicitor,  and  moves  the  court  to  appoint  a  receiver  of 
said  company,  pursuant  to  the  statute  in  such  case  made 
and  provided,  and  said  defendant,  having  been  duly  served 
with  notice,  also  comes  by  C.  C.  Bonney,  its  solicitor, 
appearing  for  the  purpose  of  this  motion,  and  not  waiv- 
ing any  of  the  rights  of  said  defendant,  but  insisting 
upon  the  same;  and  the  court  having  heard  counsel  on  said 
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motion,  it  is  thereupon  ordered  that  George  M.  Bogue,  of 
Chicago,  in  county  of  Cook,  be,  and  he  is  hereby,  etc., 
appointed  receiver  of  all  and  singular  the  real  estate,  person- 
alty, choses  in  action,  bonds,  bills,  notes,  securities,  evidences 
of  indebtedness,  books,  records,  moneys,  checks,  drafts,  and 
property  and  assets  of  every  nature,  real  and  personal,  of 
and  belonging  to  said  defendant,  or  in  any  manner  held  in 
trust  for  or  subject  to  the  control  of  said  defendant,  as  the 
same  are  on  this  7th  day  of  July,  with  power  to  take  posses- 
sion of  the  same  forthwith,  and  to  institute  any  and  all 
necessary  proceedings  or  actions  to  recover  the  same,  either 
at  law  or  in  equity. 

"And  it  is  further  ordered,  that  the  president  and  secretary 
of  said  Chicago  Life  Insurance  Company  do,  on  request,  with- 
out delay,  execute  and  deliver  to  said  receiver  all  necessary 
deeds,  conveyances  and  assurances  of  title  proper  and  requi- 
site to  carry  out  the  foregoing  order,  and  to  vest  in  said  receiver 
full  title  to  all  and  singular  the  properties,  assets  and  choses 
in  action  of  said  defendant,  and  that  said  receiver  do  have 
and  exercise  all  and  singular  the  rights  and  powers  conferred 
upon  such  receiver  by  the  statutes  of  this  State  in  that 
behalf. 

"And  it  is  further  ordered,  that  said  receiver  give  bond  in 
the  sum  of  $200,000,  with  good  and  sufficient  sureties  to  be 
approved  by  the  court,  conditioned  for  the  faithful  perform- 
ance of  his  duties  as  such  receiver,  and  that  on  the  approval 
of  such  bond  he  be  forthwith  empowered  with  all  the  rights 
and  powers  of  such  receiver  as  aforesaid,  and  with  the  usual 
powers  of  a  receiver  in  equity,  with  liberty  to  apply  to  the 
court  from  time  to  time  for  such  further  directions  and  orders 
as  may  be  necessary  to  the  discharge  of  his  trust. 

"It  is  further  ordered,  that  said  defendant,  the  Chicago 
Life  Insurance  Company,  its  officers,  agents,  attorneys  and 
servants,  be  and  they  are  hereby  enjoined  and  restrained, 
until  the  further  order  of  the  court,  from  further  proceeding 
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with  their  said  business,  and  from  making  any  transfer  or 
disposition  of  their  property  other  than  to  said  receiver  as 
aforesaid,  and  from  receiving  or  paying  out  any  moneys,  and 
that  neither  said  receiver  nor  said  defendant,  its  officers, 
agents,  servants  or  attorneys,  shall  exact  or  take  from  its 
policyholders  any  sum  or  sums  of  money  to  accrue  from 
premiums  on  policies  beyond  what  may  be  justly  due  or  pay- 
able on  or  as  of  the  7th  day  of  July,  A.  D.  1877." 

Subsequently,  on  the  2d  of  July,  1881,  the  following  decree 
was  entered : 

"And  now,  on  this  2d  day  of  July,  1881,  being  one  of  the 

days  of  the  June  term  of  the  said  court,  this  cause  came  on 

to  be  heard  upon  the  motion  of  the  solicitor  of  said  Auditor 

for  a  perpetual  injunction  against  the  said  defendant ;  and  the 

court,  having  considered  the  petition  of  the  said  Auditor,  and 

the  exhibits  therewith  filed  and  made  a  part  thereof,  and  the 

answer  of  the  said  defendant  thereto,  all  of  which  were  filed 

on  the  7th  day  of  July,  1877,  the  order  entered  thereupon 

restraining  the  said  defendant  from  the  further  prosecution 

of  its  business  until  the  .  further  order  of    the   court,    and 

appointing  George  M.  Bogue  receiver  of  the  said  company, 

which  was   entered  on  the  said  7th  day  of  July,  1881 ;  and 

Laving  considered  the  evidence  introduced  in  behalf  of  the 

said  complainant,  and  also  on  behalf  of  the  said  defendant ; 

and  having  heard   argument  of  counsel  for  the  respective 

parties,  and  after  a  full  hearing  of  the  parties  interested, — 

that  is  to  say,  the  said  Auditor,  the  complainant,  and  the 

said  Chicago  Life  Insurance  Company,  the  defendant, — and 

having  considered  the  motion  of  the   said   defendant  for  a 

decree  in  its  favor,  filed  in  said  cause  at  the  conclusion  of 

the  said  hearing,  wherein  the  said  defendant  specified  the 

grounds  upon  which  its  said  motion  was  based ;  and  being 

fully  advised  in  the  premises,  the  court  doth  overrule  and 

deny  the  said  motion  of  said  defendant  for  a  decree  in  its 

favor,  and  doth  find  that  the  only  question  now  before  the 
31—100  III. 
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court  upon  this  hearing  is,  whether  the  said  defendant  shall 
be  perpetually  enjoined  from  the  further  prosecution  of  its 
business.  And  the  court  doth  further  order,  adjudge  and 
decree,  that  the  said  defendant  be  and  hereby  is  perpetually 
enjoined,  restrained  and  prohibited  from  the  further  prosecu- 
tion of  its  business.  And  the  court  doth  further  order  and 
adjudge,  that  the  costs  of  this  proceeding  be  paid  by  the 
defendant  out  of  any  property  of  the  defendant  available  for 
that  purpose. 

"And  now,  the  said  defendant  having  been  perpetually 
enjoined  from  the  further  prosecution  of  its  business,  it  is, 
thereupon,  on  motion  of  the  solicitor  of  the  said  Auditor, 
now  made  in  open  court,  further  ordered,  adjudged  and 
decreed,  that  the  order  of  the  court  heretofore  made  in  the 
said  cause,  appointing  the  said  George  M.  Bogue  receiver  of 
the  said  defendant,  be  and  the  same  is  hereby  ratified  and 
confirmed." 

To  reverse  this  decree  the  defendant  company  sued  out 
this  writ  of  error.  And  now  the  Auditor  enters  his  motion 
to  dismiss  the  writ  cf  error,  upon  the  ground  that  the  decree 
sought  to  be  brought  in  review  is  not  a  final  decree. 

Mr.  E.  B.  Sherman,  for  the  motion,  contended  that  the 
proceedings  thus  far  were  purely  interlocutory,  and  not  final 
in  their  character;  that  there  was  to  be  a  further  hearing 
upon  the  pleadings  and  proofs,  and  that  upon  such  further 
hearing  the  circuit  court  had  an  entire  discretion,  not 
restricted  by  what  has  already  been  done,  to  modify  its 
prior  decrees,  and  to  enter  such  orders  as  the  exigencies  of 
the  case  may  require.  Counsel  contended  there  had  been  no 
final  hearing  and  no  final  decree. 

Messrs.  C.  C.  &  C.  L.  Bonney,  contra: 

The  claim  that  there  is  a  final  hearing  yet  to  take  place  in 
this  cause  upon  the  pleadings  will  not  bear  examination.  If 
the  insurance  company  has  not  forfeited  its  franchises  and 
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its  right  to  transact  the  business  for  which  it  was  incorpo- 
rated, then  the  decree  in  question  should  be  reversed ;  and 
if  it  has  incurred  such  forfeiture,  then  when  the  distribution 
of  the  corporate  assets  shall  be  completed,  the  dissolution  of 
the  body  corporate,  whether  by  scire  facias  at  law,  or  in 
equity,  upon  the  supposition  that  the  dissolution  act  author- 
izes such  a  course,  would  be  a  mere  matter  of  course,  to 
which  the  corporation  could  not  interpose  any  valid  objec- 
tion. A  perpetual  injunction  against  the  transaction  of 
business  by  a  corporation  is,  for  all  practical  purposes,  the 
putting  of  the  corporation  to  death.  The  Chicago  Life  Insur- 
ance Company  prosecutes  this  writ  of  error  as  its  sole  means 
of  averting  the  impending  extinction  of  its  corporate  life. 
The  pretence,  therefore,  that  there  yet  remains  any  further 
substantial  question  to  be  tried,  in  which  the  corporation 
would  have  a  vital  interest,  is  without  foundation. 

Dickey,  J. :  This  was  a  bill  filed  by  the  Auditor  to  wind 
up  a  corporation,  and  to  put  it  in  liquidation.  A  decree  was 
entered  in  the  case,  after  examining  the  proofs,  on  hearing,  in 
substance  that  the  corporation  was  liable,  and  had  subjected 
itself  to  that  proceeding  under  the  statute,  and  a  preliminary 
injunction  was  declared  to  be  perpetual,  the  previous  appoint- 
ment of  a  receiver  was  affirmed,  and  then  orders  were  made 
directing  steps  to  be  taken  to  wind  up  the  corporation,  and 
adjust  its  affairs.  To  reverse  that  decree  the  insurance  com- 
pany has  sued  out  this  writ  of  error.  The  motion  is  now  made 
to  dismiss  the  writ  of  error,  because,  as  it  is  said,  the  decree  is 
not  the  final  decree.  The  nature  and  character  of  the  decree, 
as  we  conceive  and  the  majority  of  the  court  think,  settles 
the  ultimate  rights  of  the  parties.  It  determines  that  the 
corporation  is  in  such  condition  as  to  be  liable  to  that  pro- 

tceeding.     The  remaining  proceedings  to  be  had,  if  this  decree 
stands,  will  simply  be  in  enforcement  of  this  decree. 
The  motion  will  therefore  be  overruled. 
Motion  to  dismiss  denied. 
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Eliphalet  W.  Blatchford  et  al. 

v. 

Henry  W.  Newberry  et  al. 

At  Springfield,  January  and  June  Terms,  1881. 

1:  Practice  in  the  Supreme  Court — setting  aside  a  judgment  and 
ordering  a  rehearing  in  vacation — construction  of  the  act  of  February  18, 
1859.  The  act  of  1859,  (sec.  15,  ch.  37,  Kev.  Stat.  1874,)  providing  that 
"whenever  any  judgment  shall  have  been  rendered  in  the  Supreme  Court 
which,  upon  further  consideration,  is  found  to  have  been  erroneously  entered 
up,  the  judges  thereof  are  authorized,  during  vacation,  to  change  the  same 
without  ordering  a  rehearing  thereof,  by  entering  a  proper  judgment  in  said 
cause,"  does  not  authorize  the  Supreme  Court,  in  vacation,  to  set  aside  a 
judgment  previously  entered,  and  to  order  a  rehearing  of  the  cause,  where 
the  judgment  so  entered  was  in  conformity  with  the  judgment  which  the 
court  had  rendered  in  the  cause,  and  such  as  the  court  intended  at  the  time 
should  be  entered.  The  statute  applies  only  to  cases  where  the  actual  judg- 
ment of  the  court  has  not  been  correctly  "entered  up"  by  the  clerk.  In 
acting  under  the  statute,  the  inquiry  is  not  whether  the  judgment  as  rendered 
or  determined  upon  by  the  court  was  a  correct  judgment,  but  whether  the 
judgment  as  rendered  is  "found  to  have  been  erroneously  entered  up." 

2.  Same — ordering  a  rehearing  after  a  term  has  intervened.  A  cause 
on  appeal  from  a  decree  in  chancery  was  submitted  to  this  court  at  the 
January  term,  1878,  and  the  opinion  of  the' court,  reversing  the  decree  and 
remanding  the  cau.se,  was  filed  on  the  24th  of  June,  1878,  and  a  judgment 
was  entered  accordingly.  On  petition  of  the  appellees,  presented  at  the 
January  term,  1879,  (the  first  term  of  the  court  after  the  entry  of  the  judg- 
ment,) a  rehearing  was  granted  at  the  January  term,  1880,  and  on  the  2d  of 
February,  1880,  the  original  opinion,  directing  a  reversal  of  the  decree,  was 
again  approved  and  filed,  and  the  same  judgment  was  again  entered  in  the 
cause.  At  the  January  term,  1881,  (the  June  term,  1880,  having  intervened,) 
the  appellees  asked  the  court,  of  its  own  motion,  to  set  aside  the  judgment 
entered  on  the  2d  day  of  February,  1880,  and  to  grant  another  hearing  of  the 
cause.     The  application  was  denied. 

3.  The  court  does  not  undertake  to  say  that  in  no  case  will  it,  of  its  own 
motion,  set  aside  a  judgment  at  the  second  term  after  the  same  has  been 
rendered,  or  grant  a  rehearing,  but  it  is  held,  that  when  a  cause  has  been 
twice  deliberately  heard  and  considered,  and  the  same  result  reached  at  both 
hearings,  and  a  judgment  has  been  rendered  and  entered  of  record  in  accord 
with  the  then  judgment  of  a  majority  of  the  court,  public  policy  and  the 
stability  of  legal  proceedings  demand  that  such  judgment  should  not,  after 
one  entire  term  has  intervened,  be  disturbed  for  no  other  cause  than  that 
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some  of  the  judges  who  concurred  in  rendering  the  judgment  may  have 
changed  their  views  of  the  law. 

4.  Same — of  the  intervening  of  new  parties.  In  a  cause  brought  to  this 
court  by  appeal,  none  save  such  as  are  parties  to  the  record  in  this  court  have 
a  right  to  be  heard.  If  there  are  interests  such  as  would  make  it  proper  for 
other  parties  to  intervene  in  the  cause,  such  intervention  must  begin  in  the 
court  of  original  jurisdiction,  and  can  not  be  allowed  in  this  court. 

5.  Same — mandamus — of  the  character  of  motion  to  be  made  on  appli- 
cation for  leave  to  file  petition.  Upon  asking  leave  to  file  a  petition  for  a 
writ  of  mandamus  in  this  court,  it  is  not  necessary  to  couple  with  such  appli- 
cation a  motion  that  a  summons  or  an  alternative  writ  be  awarded.  Upon 
granting  leave  to  file  the  petition,  if,  upon  examination,  it  is  found  that 
sufficient  cause  is  shown,  the  summons  will  be  awarded  without  any  special 
motion  for  that  purpose. 

6.  Same — compelling  court  below  to  enter  specific  judgment  after  a 
general  order  of  remandment.  On  the  reversal  by  this  court  of  a  decree  of 
the  trial  court,  in  a  suit  in  chancery,  it  was  ordered:  "The  decree  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion, " — the  opinion  of  this  court  as  pronounced  upon  the  reversal. 
On  application  for  a  writ  of  mandamus  to  compel  the  trial  court  to  dismiss 
the  bill,  on  the  assumption  that  there  was  nothing  else  for  that  court  to  do 
after  placing  the  cause  again  upon  its  docket  under  the  remandment,  it  was 
held,  that  this  court  had  not  given  any  specific  directions  as  to  the  course  the 
case  should  take,  and  under  a  remanding  order  of  this  character  the  court 
below  would  not  be  compelled  to  enter  any  particular  order  in  the  case. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

In  vacation  after  the  January  term,  1878, — on  the  24th  of 
June,  1878, — an  opinion  was  filed  in  this  cause,  reversing 
the  decree  of  the  court  below,  and  remanding  the  cause  for 
further  proceedings  in  conformity  with  that  opinion, — and 
judgment  was  entered  accordingly.  Subsequently  a  rehear- 
ing of  the  cause  was  granted,  under  the  rules  of  this  court, 
and  a  re-argument  was  heard  at  the  January  term,  1880. 
Upon  further  consideration  the  opinion  reversing  the  decree 
of  the  circuit  court  was  re-filed  on  the  2d  of  February,  1880, 
and  judgment  was  again  entered  in  conformity  to  that  deci- 
sion.    (99  111.  11.) 

In  vacation  after  the  June  term,  1880, — on  the  14th  day 
of  July,  1880,— four  of  the  judges  of  this  court  signed  an 
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order  setting  aside  the  judgment  entered  upon  the  re-filing 
of  the  opinion  on  the  2d  of  February,  1880,  and  ordering 
another  rehearing  of  the  cause. 

At  the  January  term,  1881,  counsel  for  the  appellants 
moved  the  court  to  rescind  the  order  made  in  vacation,  on 
the  17th  of  July,  1880,  setting  aside  the  final  judgment  of 
this  court  entered  on  the  2d  day  .of  February,  1880. 

Messrs.  Isham  &  Lincoln,  for  the  appellants,  in  support  of 
the  motion : 

The  court  had  no  power  to  make  the  order  which  was  made, 
independent  of  the  statute  of  February  18,  1859.  Coke's 
Lit.  260  a;  Arthur  Blackamore 's  Case,  8  Coke's  Eep.  157  a; 
Tommey  v.  White,  3  H.  L.  Cases,  *69 ;  Wilson  v.  Wilson,  5 
id.  *63 ;  Hudson  v.  Guestier,  7  Cr.  1 ;  The  Avery  and  Cargo,  2 
Gall.  389 ;  Jackson  v.  Ashton,  10  P.  480 ;  Ex  parte  Sibbald  v. 
United  States,  12  id.  488 ;  Washington  Bridge  Co.  v.  Stewart, 
3  H.  425 ;  Bank  of  the  United  States  v.  Moss,  6  id.  38 ;  Brown 
v.  Apsden,  14  id.  25  ;  Morgan  v.  Hays,  Breese,  127 ;  Lampsett 
v.  Whitney,  3  Scam.  170  ;  Hollowbush  v.  McConnel,  12  id.  204; 
Cook  v.  Wood,  24  id.  295;  Smith  v.  Wilson,  26  id.  189; 
Becker  v.  Sauter,  89  id.  597 ;  State's  Savings,  etc.  v.  Nelson,  49 
id.  171 ;  Dunham  v.  South'  Park  Comrs.  87  id.  188 ;  Lill  v. 
Stookey,  72  id.  497;  Albers  v.  Whitney,  1  Story,  312;  Emerson 
et  al.  v.  Tomlinson,  4  Greene,  (Iowa,)  395 ;  Hungerford  v. 
Cushing,  8  Wis.  *324;  The  Inhabitants  of  Limerick,  18  Me. 
186  ;  Snodgrass  v.  Adams,  7  J.  J.  Marshall,  165  ;  Bobb  v.  Bobb, 
2  A.  K.  Marshall,  646 ;  Conn  v.  Doyle,  2  Bibb,  248 ;  Boyd  v. 
Blaisdell,  15  Lid.  74;  Makepeace  v.  Lukens,  27  id.  437;  State 
of  Wisconsin  v.  Bank,  20  Wis.  643 ;  Mtna  Life  Ins.  Co.  v. 
McCormick,  id.  268;  Scheer  v.  Keozvn,  34  id.  352;  Exrs. 
of  Horn  v.  Gartman,  1  Fla.  197;  Hill  v.  City  of  St.  Louis,  20 
Mo.  586;  Blackstone's  Com.  3,  *406 ;  Sagory  v.  Bayless,  13 
S.  &  M.  153;  Catlin  v.  Robinson,  2  Watts,  373;  Stephens  v. 
Cowan,  6  id.  513;  3  Salk.  29;   Trustees  Imp.  Fund  v.  Bailey, 
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10  Fla.  257;  Forquer  v.  Forquer,  19  111.  68;  The  People  v. 
Quick,  92  id.  580 ;  Real  Estate  Bank  v.  Rawdon,  5  Ark.  576 ; 
Rawdon  v.  Rapley,  14  id.  205  ;  Askley  v.  Hyde,  6  id.  100 ;  Rex 
v.  Carlile,  2  B.  &  A.  971. 

The  statute  of  February  18,  1859,  (sec.  15,  ch.  37,  Bev. 
Stat.  1874,)  makes  no  pretence  to  confer  upon  the  court 
power  to  change  any  judicial  action.  The  court  had  already 
power,  as  a  court  and  when  in  session,  to  make  any  proper 
order  or  amendment  in  support  of  its  judgment  rendered,  and 
"so  that  such  judgment  should  not  be  reversed  or  annulled;" 
and  if  the  judgment  rendered  by  the  court  had  been  errone- 
ously entered  up  by  the  clerk,  it  had  power  when  in  session 
to  amend  the  record  so  as  to  make  it  express  truthfully  the 
judgment  which  the  court  actually  intended  to  render ;  and 
all  which  this  statute  purports  to  do  is  to  give  power  to  the 
court  to  do  in  vacation  what  it  already  had  power  by  other 
statutes,  and  even  by  the  common  law  of  this  State,  to  do  in 
term  time  and  when  in  session. 

This  is  the  scope  of  the  statute.  It  is  of  the  same  character 
as  all  other  existing  statutes  of  amendment  from  14  Edward 
III,  to  the  present  time.  Like  them,  its  powers  are  bounded 
by  two  historical  limitations,  viz :  they  can  be  exercised  only 
in  support  and  affirmance  of  the  actual  judgment  rendered 
by  the  court,  and  they  do  not  extend  to  any  judicial  error. 

Even  if,  under  the  statute,  there  was  power  to  reverse  or 
annul  a  judgment  after  the  term,  there  was  still  no  power  to 
make  the  order  which  has  been  made  in  this  cause.  The 
provision  of  the  statute  is  to  correct  the  erroneous  entry  of 
the  judgment  by  entering  a  proper  judgment  in  said  cause. 
The  end  of  litigation  is  a  fundamental  care  of  the  law, 
especially  in  appellate  courts.  There  is  no  color  of  authority 
in  this  act  to  simply  annul  a  final  judgment,  and  re-open  a 
cause  for  further  litigation. 

In  the  only  instances  in  which  such  an  order  has  been 
made  by  any  court,  it  has  been  promptly  rescinded  as  being 
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improvidently  made.  Emerson  v.  Tomlinson,  4  Greene,  (la.) 
398 ;  Real  Estate  Bank  v.  Raiudon,  5  Ark.  576 ;  Rawdon  v. 
Rapley,  14  id.  205 ;  Ashley  v.  Hyde,  6  id.  99. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  Mr.  Wirt 
Dexter,  and  Mr.  E.  B.  McCagg,  for  the  appellees,  contra, 
contended  that  the  act  of  February  18,  1859,  was  intended 
to  confer,  and  did  confer,  upon  this  court  the  power  to  enter 
in  vacation  the  order  of  July  14,  1880.  Counsel  argued  at 
length  that  the  statute  was  passed  in  view  of  the  well  known 
practice  in  this  court  at  the  time,  so  as  to  enable  the  court 
to  change  its  judgment, — not  the  mere  entry  of  it,  if  such 
entry  were  different  from  what  the  court  had  actually  decided, 
— but  to  change  the  result  of  the  consideration  of  the  case, 
so  that  a  different  judgment  should  be  entered  from  that 
which  had  originally  been  intended  to  be  entered. 

Counsel  insisted  further,  that  the  order  of  this  court,  made 
on  the  2d  of  February,  1880,  was  not  a  final  judgment,  in 
any  such  sense  as  would  prevent  the  court  from  modifying 
or  changing  it  as  it  might  choose ; — that  the  court  below  was 
not  commanded  to  enter  any  specific  decree,  but  simply  to 
proceed  with  the  case,  citing  Empire  Fire  Ins.  Co.  v.  Real 
Estate  Trust  Co.  1  Bradw.  391 ;  Thompson  v.  Sornberger,  78 
111.  353 ;  C.  M.  Co.  v.  Dorwin,  25  id.  169 ;  Chickering  v. 
Failes,  29  id.  294 ;  Elston  v.  Kennicott,  52  id.  272 ;  Shaw  v. 
Dennis,  5  Gilm.  421 ;  Grant  v.  Bennett,  96  111.  523. 

Per  Curiam:  A  judgment  was  rendered  in  the  present 
cause,  reversing  the  judgment  below,  in  vacation  after  the 
January  term,  1878.  Petition  for  rehearing  was  subsequently 
filed,  and  a  rehearing  was  ordered ;  and  the  cause  was  there- 
upon re-argued  at  the  January  term,  1880.  Upon  full 
consideration,  it  was  then  again  adjudged  that  the  judgment 
below  be  reversed,  and  the  judgment  of  the  court  was  so 
entered  of  record  on  the  2d  day  of  February,  1880.  Subse- 
quently, and  after  the  expiration  of  the  June  term,  1880,  in 
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the  same  Grand  Division,  four  judges  of  this  court  signed  an 
order,  in  vacation,  setting  aside  the  judgment  rendered  at 
the  January  term,  1880,  and  ordering  a  rehearing  of  the 
cause.  The  present  motion  is  to  vacate  that  order  and  strike 
the  cause  from  the  docket.  There  is  no  pretence  that  the 
judgment  of  the  2d  day  of  February,  1880,  was  not  entered 
of  record  as  it  was  rendered,  but  the  order  was  based  entirely 
upon  the  fact  that,  upon  subsequent  reflection,  certain  mem- 
bers of  the  court  who  had  consented  to  the  judgment  of  the 
2d  day  of  February,  1880,  had  become  dissatisfied  with  that 
judgment,  and  desired  to  hear  further  argument. 

There  is  no  authority  for  making  the  order  so  made,  aside 
from  the  statute,  and  sec.  15  of  chap.  37,  Kevised  Statutes 
of  1874,  contains  all  the  statutory  authority  conferred  upon 
judges  of  this  court  to  make  orders  in  vacation. 

That  section  is  as  follows :  "Whenever  any  judgment 
shall  have  been  rendered  in  the  Supreme  Court  which,  upon 
further  consideration,  is  found  to  have  been  erroneously 
entered  up,  the  judges  thereof  are  authorized,  during  vaca- 
tion, to  change  the  same  without  ordering  a  rehearing  thereof, 
by  entering  a  proper  judgment  in  said  cause ;  and  in  case  a 
procedendo  shall  have  been  issued  in  such  cause,  the  judges 
may  recall  the  same,  and  by  order  of  any  of  the  judges,  all 
proceedings  taken  by  reason  of  such  procedendo  shall  be 
vacated  and  set  aside :  Provided,  that  all  such  judgments 
shall  be  corrected  within  six  months  from  the  adjournment 
of  the  term  at  which  they  may  have  been  rendered. " 

It  will  be  observed  that  the  power  here  assumed  to  be  con- 

Iferred  upon  the  judges  is  not  to  grant  rehearings,  but 
when  a  judgment  is  found  to  have  been  erroneously  entered 
up,  to  change  the  same  without  ordering  a  rehearing.  The 
words  "  rendered  "  and  "  entered  "  are  plainly  used  antitheti- 
cally, and  each  in  its  distinctive  correct  legal  sense, — 
"  rendered  "  being  used  to  indicate  the  giving  of  judgment,  and 
"entered"  to  indicate  the  act  of  placing  the  judgment  ren- 
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dered  on  record, — in  other  words,  enrolling  or  recording  it. 
"Erroneously  entering  up  a  judgment",  expresses  only  an 
error  in  the  clerical  act  of  placing  it  upon  the  record,  and 
implies  that  the  judgment  enrolled  or  recorded  is  not  the 
judgment  "rendered"  or  given. 

The  words  "upon  further  consideration,"  in  this  connec- 
tion, clearly  do  not  mean  the  act  of  giving  judgment,  but 
simply  that  upon  further  thought  and  reflection  it  is  discov- 
ered that  the  judgment  rendered  was  erroneously — that  is, 
incorrectly, — entered  up.  The  further  consideration  is  not, 
as  contended  by  counsel,  to  be  in  reference  to  whether  the 
judgment  as  rendered  was  a  correct  judgment  or  not,  but 
whether  the  judgment  as  rendered  is  "  found  to  have  been 
erroneously  entered  up." 

It  is  quite  true,  as  the  counsel  argue,  that  the  words  "it  is 
considered, "  are  the  language  of  courts  in  pronouncing  judg- 
ment, but  that  is  not  the  language  here  used.  The  language 
here  being  "upon  further  consideration, "  which,  so  far  as  we 
have  discovered,  is  never  used  to  express  the  act  of  rendering 
a  judgment  anew,  but  is  always  used  to  express  the  act  of 
further  thought,  reflection  and  deliberation.  The  change 
authorized — that  is,  "to  change  the  same," — unmistakably 
refers  back  for  its  antecedent  to  the  erroneous  entry,  and 
authorizes,  not  the  rendering,  but  the  entering  of  a  proper 
judgment — that  is  to  say,  a  judgment  in  conformity  with  that 
rendered. 

The  argument  sought  to  be  drawn  from  the  act  of  1859 
empowering  the  judges  of  the  Supreme  Court,  or  any  four 
of  them,  to  enter  orders  and  judgments  in  vacation,  etc.,  we 
do  not  regard  as  of  force  in  giving  construction  to  this  statute. 
The  word  "rendered"  is  not  used  in  that  statute  at  all,  and 
so  there  is  not  any  foundation  for  claiming  that  "  entered  " 
and  "rendered"  are  ever  used  by  the  legislature  as  synony- 
mous, and  least  of  all  where  both  words  occur,  as  here,  in 
the  same  sentence,  and  apparently  each  accurately  in  its  own 
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distinctive  sense.  The  word  "entered,"  there,  doubtless 
means  "  cause  to  be  entered, "  for  it  would  seem  quite  clear 
that  it  intended  a  record  of  the  judgment,  order,  etc.,  should 
be  made,  and  not  merely  an  announcement  thereof,  and  this, 
of  course,  must  be  the  act  of  the  clerk.  But  to  cause  an 
entry  to  be  made  of  a  judgment,  in  vacation,  in  a  case  which 
at  the  last  term  had  been  taken  under  advisement,  of  neces- 
sity implies  that  power  shall  be  possessed  to  render  the  judg- 
ment or  determine  what  the  order  shall  be,  and  hence  the 
power  here  expressly  given  carries  with  it  the  implied  power 
to  render  the  judgment,  etc.  The  language  used,  therefore, 
instead  of  proving  that  it  means  what  it  does  not  say,  proves 
only  that  there  is  necessarily  implied  a  power,  to  express 
which  in  terms  would  have  required  other  and  different 
language. 

We  deem  it  unnecessary  to  refer  to  the  title  of  the  act,  or 
the  previous  practice  of  the  court  under  this  statute.  The 
language  is  too  plain  to  be  controlled  by  such  considerations. 

We  are  unanimous  in  these  views.  The  order  must  be 
vacated,  and  the  cause  stricken  from  the  docket. 

Cause  stricken  from  the  docket. 

On  a  subsequent  day  of  the  January  term,  1881,  Mr. 
James  McCartney,  Attorney  General,  in  behalf  of  the  People, 
in  conjunction  with  counsel  for  the  appellees,  presented  an 
application  asking  this  court,  of  its  own  motion,  to  set  aside 
the  judgment  of  this  court  entered  on  the  2d  day  of  February, 
1880,  and  to  grant  another  hearing  of  the  cause. 

Messrs.  Isham  &  Lincoln,  for  the  appellants,  contra. 

Per  Curiam  :  This  is  an  application  made  at  this  term  of 
the  court,  by  counsel  for  appellees,  asking  this  court  now,  of 
its  own  motion,  to  make  an  order  setting  aside  the  judgment 
of  this  court  entered  on  the  2d  day  of  February,  1880, 
reversing  the  decree  of  the  circuit  court  in  this  cause,  and 
asking  this  court  now  to  grant  another  hearing  of  this  cause. 
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This  cause  was  first  submitted  for  our  consideration  at  the 
January  term,  1878,  and  the  opinion  of  the  court  was  first  filed 
on  the  24th  day  of  June,  1878,  and  a  judgment  was  at  once 
entered  of  record  in  accordance  therewith,  reversing  the 
decree  and  remanding  the  cause.  On  petition  of  appellees, 
presented  at  the  January  term,  1879,  a  rehearing  was  granted 
at  the  January  term,  1880,  and  at  that  term  the  cause  was 
very  elaborately  argued  by  counsel,  and  on  the  2d  day  of 
February,  1880,  the  original  opinion,  directing  a  reversal 
of  the  decree,  was  again  approved  and  filed,  and  the  same 
judgment  was  again  entered  in  the  cause.  No  proceedings 
in  court  have  been  had  in  this  suit  since  that  time.  The 
June  term  of  this  court  has  intervened  without  any  action  by 
the  parties  seeking  to  disturb  this  judgment. 

We  have  given  this  application  careful  consideration,  and 
we  think  the  same  can  not  properly  be  allowed. 

We  do  not  undertake  to  say  that  in  no  case  will  this  court, 
of  its  own  motion,  set  aside  a  judgment  at  the  second  term 
after  the  same  is  rendered,  or  grant  a  rehearing;  but  we 
think  it  would  be  an  unwise  precedent  should  we  do  so 
merely  because  the  views  of  some  of  the  members  of  the 
court  who  concurred  in  rendering  such  judgment,  may  have 
changed  in  regard  to  the  law  affecting  the  case.  When  a 
cause  has  been  twice  deliberately  heard  and  considered,  and 
the  same  result  reached  at  both  hearings,  and  a  judgment 
has  been  rendered  and  entered  of  record  in  accord  with  the 
then  judgment  of  a  majority  of  the  court,  public  policy  and 
the  stability  of  legal  proceedings  demand  that  such  judg- 
ment should  not,  after  one  entire  term  has  intervened,  be 
disturbed  for  no  other  cause  than  that  some  of  the  judges 
may  have  changed  their  views  of  the  law. 

The  Attorney  General  asks  leave  to  join  in  this  applica- 
tion, and  insists  that  the  public  have  interests  involved  in 
this  cause,  and  he  urges  a  rehearing  that  he  may  have  an 
opportunity  to  assert,  support  and  vindicate  the  same.     We 
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are  of  opinion  that  in  a  cause  brought  here  by  appeal,  none 
save  such  as  are  parties  to  the  record  in  this  court  have  a 
right  to  be  heard.  If  the  interests  of  the  public  be  such 
that  the  Attorney  General  may  properly  intervene  in  this 
litigation,  we  think  such  intervention  must  begin  in  the 
court  of  original  jurisdiction,  and  can  not  be  allowed  here. 
The  application  is  denied. 

Rehearing  denied. 

Subsequently,  at  the  June  term,  1881,  counsel  for  the 
appellants  in  this  case  made  application  for  leave  to  file  in 
this  court  a  petition  for  a  writ  of  mandamus. 

The  original  suit,  as  will  be  seen  by  reference  to  the  report 
of  the  case  in  99  111.  11,  was  in  chancery,  instituted  in  the 
circuit  court  of  Cook  county,  by  Henry  W.  Newberry  and 
others,  claiming  to  be  the  ultimate  distributees  under  the 
will  of  Walter  L.  Newberry,  deceased,  against  Eliphalet  W. 
Blatchford  and  others,  the  trustees  appointed  in  the  will  and 
the  widow  of  the  testator.  The  purpose  of  the  suit  was  to 
obtain  a  decree  for  the  present  distribution  of  the  estate,  it 
being  alleged  that  the  conditions  necessary  to  such  distribu- 
tion were  already  existing,  within  the  meaning  of  the  will. 
The  circuit  court  decreed  the  relief  sought,  but  on  appeal 
to  this  court  the  decree  of  the  circuit  court  was  reversed. 
The  conclusion  of  the  opinion  in  the  case  is  as  follows  : 
"The  decree  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  this  opinion," 
(99  111.  64.)  It  is  now  sought  to  compel  the  circuit  court, 
by  mandamus,  to  dismiss  the  bill  in  that  suit,  the  cause  being 
now  upon  the  docket  of  that  court  under  the  remanding  order 
from  this  court. 

Mr.  Edward  S.  Isham,  in  making  the  application  for  leave 
to  file  the  petition,  inquired  of  the  court  whether  it  was  the 
proper  practice  to  couple  with  the  motion  for  leave  to  file 
the  petition  a  motion  for  an  alternative  writ,  or  whether  the 
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motion  for  leave  should  be  an  independent  motion,  and  first 
disposed  of. 

Craig,  Ch.  J. :  Under  the  practice  in  this  court,  after 
leave  is  given  to  file  the  petition,  if,  upon  examination,  it 
shall  appear  that  sufficient  cause  is  shown,  we  will  award  the 
summons  without  any  special  motion  for  that  purpose. 

On  a  subsequent  day  of  the  term  the  ruling  of  the  court 
upon  the  application  for  the  writ  of  mandamus  was  announced, 
as  follows : 

Craig,  Ch.  J. :  A  majority  of  the  court  have  concluded  to 
deny  the  writ.  It  is  claimed  by  the  relator  that  under  the 
remandment  of  the  cause  to  the  circuit  court  for  further  pro- 
ceedings in  conformity  with  the  opinion  of  this  court,  as 
expressed  upon  the  reversal  of  the  decree,  there  was  nothing 
for  the  circuit  court  to  do  except  to  dismiss  the  bill,  and  as 
proceedings  are  being  had  in  the  cause  in  the  circuit  court 
inconsistent  with  such  disposition  of  the  case,  this  court 
should,  by  mandamus,  compel  the  dismissal  of  the  bill. 

The  judgment  pronounced  by  this  court,  upon  the  reversal 
of  the  decree,  did  not  give  any  specific  directions  in  regard  to 
the  course  the  case  should  take  when  it  was  returned  to  the 
circuit  court, — that  court  was  not  directed  to  dismiss  the  bill, 
or  to  enter  any  particular  order.  The  judgment  of  this  court 
was  that  the  cause  be  remanded  to  the  circuit  court  for 
further  proceedings  in  conformity  with  the  opinion  of  this 
court.  Of  course,  if  the  circuit  court  should  take  any  steps 
supposed  to  be  contrary  to  law,  its  action  can  be  reviewed 
upon  writ  of  error  or  appeal.  But  under  a  remanding  order 
of  this  character  we  do  not  think  we  would  be  justified  in 
awarding  a  writ  of  mandamus  to  compel  the  circuit  court  to 
enter  any  particular  order  in  the  case. 

Mandamus  denied. 


1881.]         The  People  ex  rel.  v.  Supervisors,  etc.  495 

Syllabus. 

The  People  ex  rel.  Andrew  Lynch 

v. 

The  Board  of  Supervisors  of  La  Salle  County. 

Filed  at  Ottawa  September  27,  1881. 

1.  Election  of  county  officeks — at  what  time — under  the  amend- 
ment of  1880  of  sec.  8  of  art.  10  of  the  constitution  of  1870 — at  what  time 
that  amendment  became  operative.  The  amendment  of  section  8  of  article 
10  of  the  constitution  of  1870,  adopted  by  a  vote  of  the  people  in  November, 
1880,  prescribing  the  tenure  of  certain  county  offices,  and  fixing  the  times 
of  the  election  therefor,  became  a  potential  and  operative  part  of  the  consti- 
tution, at  least  as  soon  as  the  amendment  was  by  the  board  of  canvassers 
declared  adopted,  if  not  as  soon  as  the  polls  were  closed  on  the  day  of  the 
voting  for  its  adoption,  and  thereby  at  once  accomplished  a  change  in  sub- 
stance in  the  condition  of  the  law  in  relation  to  general  elections  for  the  class 
of  county  offices  provided  for,  which  change  was  immediate. 

2.  In  considering  particularly  as  to  the  time  for  holding  the  election  for 
county  judges,  county  clerks  and  county  treasurers,  it  was  held,  that  when  it 
was  declared  in  the  amendment  that  these  officers  should  be  elected  at  a 
general  election  to  be  held  in  November,  1882,  it  was  intended  to  substitute 
this  declaration  for  all  law  then  in  force,  whether  constitutional  or  statutory, 
regulating  the  times  for  the  general  election  as  applicable  to  them.  The 
effect  of  the  adoption  of  the  amendment  was  to  supersede  the  previous  pro- 
visions for  a  general  election  for  these  officers  in  November,  1881,  and  thereby 
to  extend  the  time  wherein  the  then  incumbents  should  have  the  right  to  hold 
their  offices  until  the  first  Monday  of  December,  1882. 

3.  Same — legislative  construction  of  the  constitution  upon  political 
questions — how  far  obligatory  upon  the  courts.  In  considering  the  con- 
struction to  be  given  to  a  clause  of  the  constitution,  it  is  a  rule  of  law  that 
where  the  questions  involved  are  purely  political  in  their  character,  and 
depend  upon  the  construction  to  be  given  to  provisions  of  doubtful  interpre- 

Itation,  the  court  will  not  only  give  great  consideration  to  a  construction  given 
by  the  political  departments  of  the  State,  but  will  generally  follow  such  con- 
struction implicitly. 
4.  So  the  legislation  of  1881,  enacted  by  the  General  Assembly  and 
approved  by  the  Governor,  repealing  the  statutes  providing  for  a  general 
election  of  county  officers  in  November,  1881,  and  in  lieu  thereof  providing 
for  the  election  of  such  officers  in  November,  1882,  may  be  regarded  as  a 
construction  of  this  amendment  of  the  constitution  as  intended  to  supersede 
and  dispense  with  such  an  election  in  1881.  It  is  considered  that  such  a 
construction  in  such  a  case  ought  not  to  be  disregarded,  as  affording  an  addi- 
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5.  Same — constitutionality  of  the  act  of -1881.  This  legislation  of  1881, 
while  it  operates  practically  to  extend  the  terms  of  office  of  the  present  incum- 
bents of  these  county  offices  for  one  year,  is  not  obnoxious  to  the  objection 
that  it  is  in  violation  of  that  provision  of  the  constitution  which  forbids  the 
abridgment  or  extension  of  those  terms  of  office  by  statute, — for,  the  con- 
stitutional amendment  of  1880,  in  requiring  an  election  in  1882,  permits  but 
one  of  two  plans  to  be  adopted  by  means  of  which  effect  can  be  given  to  it — 
either  to  hold  an  election  in  November,  1881,  as  heretofore,  and  limit  the 
terms  of  the  officers  then  elected  to  one  year,  or  to  omit  the  election  in  18.81, 
and  extend  the  terms  of  the  present  incumbents  for  one  year;  and  the  amend- 
ment being  silent  on  this  particular  subject,  it  may  well  be  implied  that  a 
discretion  was  given  the  General  Assembly  to  select  between  the  two  plans, 
either  of  which  would  result  in  legislation  inhibited  by  the  letter  of  the  con- 
stitution, but  without  the  adoption  of  one  of  which  the  end  sought  by  the 
amendment  could  not  be  attained. 

There  was  a  joint  resolution  passed  by  the  Senate  and 
House  of  representatives  of  the  Thirty-first  General  Assembly, 
which  convened  on  the  8th  clay  of  January,  1879,  as  follows : 

"Resolved  by  the  Senate  of  the  State  of  Illinois,  the  House  of 
Representatives  concurring  herein,  That  there  shall  be  sub- 
mitted to  the  voters  of  this  State,  at  the  next  election  for 
members  of  the  General  Assembly,  a  proposition  to  so  amend 
the  eighth  (8)  section  of  the  tenth  (10)  article  of  the  consti- 
tution of  this  State,  so  that  the  same  may  read  as  follows : 
'  In  each  county  there  shall  be  elected  the  following  county 
officers,  at  the  general  election  to  be  held  on  the  Tuesday 
after  the  first  Monday  in  November,  A.  D.  1882 :  a  county 
judge,  county  clerk,  sheriff  and  treasurer ;  and  at  the  election 
to  be  held  on  the  Tuesday  after  the  first  Monday  in  Novem- 
ber, A.  D.  1884,  a  coroner,  and  clerk  of  the  circuit  court, 
(who  may  be  ex  officio  recorder  of  deeds,  except  in  counties 
having  60,000  or  more  inhabitants,  in  which  counties  a 
recorder  of  deeds  shall  be  elected  at  the  general  election  in 
1884).  Each  of  said  officers  shall  enter  upon  the  duties  of 
his  office,  respectively,  on  the  first  Monday  of  December  after 
his  election,  and  they  shall  hold  their  respective  offices  for  the 
term  of  four  years,  and  until  their  successors  are  elected  and 
qualified :     Provided,  that  no  person  having  once  been  elected 
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to  the  office  of  sheriff,  or  treasurer,  shall  be  eligible  to 
reelection  to  said  office  for  four  years  after  the  expiration  of 
the  term  for  which  he  shall  have  been  elected.'  " 

At  the  election  for  members  of  the  General  Assembly  next 
succeeding  the  date  of  the  passage  of  that  resolution,  a 
majority  of  the  votes  cast  upon  the  question  of  the  proposed 
amendment  were  in  favor  of  its  adoption,  and  it  was,  accord- 
ingly, by  the  board  of  canvassers  declared  adopted. 

Section  8  of  article  10  of  the  constitution  of  1870,  of  which 
the  foregoing  is  an  amendment,  provided  that  county  treas- 
urers, and  sheriffs  and  coroners,  should  hold  their  offices  for 
tivo  years,  and  until  their  successors  should  be  elected  and 
qualified. 

The  Thirty-second  General  Assembly  passed  "An  act  to 
amend  sections  sixteen,  seventeen,  nineteen,  twenty-one, 
twenty-two,  twenty-three  and  twenty-four  of  an  act  entitled 
'an  act  in  regard  to  elections,  and  to  provide  for  filling 
vacancies  in  elective  offices,'  "  approved  April  3,  1872,  in 
force  July  1, 1872.  The  amendatory  act  was  approved  May 
10,   1881,   and  in  force  July  1,  1881. 

The  amended  section  16  provides :  "The  county  judges 
and  county  clerks  shall  be  elected  on  Tuesday  next  after  the 
first  Monday  of  November,  1882,  and  every  four  years  there- 
after."    *     *     * 

Section  17:  "The  sheriffs  shall  be  elected  on  Tuesday 
next  after  the  first  Monday  of  November,  1882,  and  every 
four  years  thereafter;  *  *  *  and  coroners  shall  be 
elected  on  Tuesday  next  after  the  first  Monday  of  November, 
1882,  who  shall  hold  their  offices  two  years,  and  on  Tuesday 
next  after  the  first  Monday  of  November,  1884,  and  every 
four  years  thereafter,  there  shall  be  elected  a  coroner  in  each 
of  the  counties  of  this  State."     *     *     * 

Section  21 :     "The  county  treasurers  shall  be  elected  on 
Tuesday  next  after  the  first  Monday  of  November,  1882,  and 
every  four  years  thereafter."     *     *     * 
32—100  III. 
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This  was  a  petition  to  this  court  in  which  it  was  repre- 
sented, that  by  section  38  of  an  act  entitled  "An  act  to  revise 
the  law  in  relation  to  counties, "  approved  and  in  force  March 
31,  1874,  it  is  made  the  duty  of  the  county  board  of  each 
county  to  fix  the  compensation  of  county  officers  at  the  meet- 
ing of  such  board  next  before  the  regular  election  of  officers 
whose  compensation  is  to  be  fixed. 

Petitioner  states  that  he  is  informed  by  counsel,  and 
believes,  that  on  the  Tuesday  after  the  first  Monday  of  Novem- 
ber, 1881,  under  the  constitution  and  laws  of  this  State,  there 
will  be  held  a  regular  election  in  said  county  for  the  follow- 
ing county  officers,  to-wit :  County  judge,  judge  of  probate 
court,  county  clerk,  clerk  of  probate  court,  and  treasurer. 

Petitioner  further  represents  that  said  county  board  are  at 
the  time  of  this  application  in  session,  and  that  this  is  the 
meeting  next  preceding  the  regular  election  of  said  county 
officers,  and  it  is  therefore  their  duty  to  fix  the  salaries  of 
said  officers  at  their  present  meeting. 

Petitioner  further  represents  that  on  the  13th  of  Septem- 
ber, 1881,  the  same  being  one  of  the  days  of  the  present 
meeting,  a  resolution  was  offered  to  proceed  and  fix  the  sala- 
ries, etc.,  as  provided  by  law,  which  was  by  a  majority  voted 
down,  and  thereupon  a  resolution,  declaring  that  under  the 
constitution  and  laws  of  this  State  the  next  regular  election 
would  occur  on  the  Tuesday  after  the  first  Monday  of  Novem- 
ber, 1882,  and  that  said  board  would  not  fix  the  salaries  of 
said  county  officers-  until  the  meeting  in  September,  1882, 
was  adopted. 

Petitioner  therefore  represents  that  said  county  board  do 
not  intend  to  perform  their  duty  of  fixing  the  salaries  of  said 
county  officers  before  the  next  regular  election,  but  on  the 
contrary  they  have  refused  and  neglected,  and  will  continue 
to  refuse  and  neglect,  the  performance  of  that  duty. 

The  prayer  of  the  petition  is,  that  said  board  of  super- 
visors of  LaSalle  county  may  be  duly  summoned  to   answer, 
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and  that  a  writ  of  mandamus  may  be  issued  requiring  them, 
before  the  first  Tuesday  after  the  first  Monday  of  November, 
1881,  to  fix  the  compensation  of  the  county  judge,  judge  of 
the  probate  court,  county  clerk,  clerk  of  the  probate  court,  and 
treasurer. 

The  question  presented  is,  whether  under  the  law,  con- 
strued in  the  light  of  the  amendment  of  section  8  of  article 
10  of  the  constitution  of  1870,  an  election  of  county  judges, 
county  clerks  and  county  treasurers  shall  be  held  in  Novem- 
ber, 1881,  or  whether  the  holding  of  such  election  shall  be 
postponed  until  November,  1882. 

This  case,  and  the  case  of  The  People  ex  rel.  Stinger  v. 
Kingsley,  County  Clerk  of  Marshall  County,  next  following, 
were  argued  together  as  one  case,  the  questions  in  the  two 
cases  being  of  similar  character. 

Mr.  James  McCartney,  Attorney  General,  Mr.  H.  T.  Gil- 
bert, and  Mr.  Consider  H.  Willett,  argued  the  cases  orally, 
•  in  support  of  the  view  that  the  constitutional  amendment  of 
1880,  in  appointing  the  election  for  county  officers  in  Novem- 
ber, 1882,  did  not  operate  to  extend  the  terms  of  the  present 
incumbents  of  those  offices  to  that  time,  but  that,  notwith- 
standing the  amendment,  an  election  must  be  held  in  Novem- 
ber, 1881. 

Mr.  John  M.  Palmer,  Mr.  George  Hunt,  and  Mr.  L.  W. 

Brewer,  insisted  upon  the  opposite  view,  contending  that  the 
effect  of  the  amendment  was  to  postpone  the  election  of 
county  officers  to  November,  1882,  and  that  there  can  be  no 
election  for  those  offices  in  November,  1881. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  questions  arising  upon  the  record  in  this  case  relate 
to  the  time  fixed  by  law  for  the  holding  of  the  next  general 
election  for  county  judges,  county  clerks,  county  treasurers, 

id  for  the  election  of  judges  of  probate  and  clerks  of  pro- 
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bate  courts  in  La  Salle  county  and  certain  other  counties. 
Inasmuch  as  by  law  such  probate  judges  and  clerks  of  pro- 
bate courts  are  to  be  elected  at  the  same  time  and  in  the 
same  manner  as  that  provided  for  the  election  of  county 
judges  and  county  clerks,  it  will  be  sufficient  to  ascertain 
and  declare  the  law  relating  in  this  regard  to  the  election  of 
county  judges,  county  clerks  and  county  treasurers. 

Does  the  law  require  or  authorize  a  general  election  to  be 
held  for  these  county  offices  in  November,  1881?  On  the 
determination  of  this  question  this  case  must  turn.  It  must 
be  confessed  the  question  is  not  free  from  difficulty.  We 
have  been  favored  with  a  full  and  able  discussion  by  coun- 
sel, yet  we  do  not  all  take  the  same  views  of  the  questions 
involved.  The  proper  solution  of  this  controversy  depends 
upon  the  legal  effect  of  the  adoption,  in  November,  1880,  of 
an  amendment  to  the  8th  section  of  the  10th  article  of  the 
constitution,  and  upon  the  legal  effect  of  statutes  passed 
since  that  time  bearing  upon  the  subject. 

We  are  met  at  the  threshold  with  the  proposition  that 
this  amendment,  from  its  very  terms,  does  not  become  opera^ 
tive  until  November,  1882,  and  hence  that  this  amendment 
is  to  be  construed  as  though  it  were  declared  therein  that  it 
should  become  a  part  of  the  constitution  at  that  time,  and 
not  before.  It  need  not  be  denied  that  the  inference  sought 
to  be  drawn  by  the  latter  part  of  the  proposition  might  well 
be  deduced  if  the  first  part  of  the  proposition  be  true.  The 
2d  section,  article  14,  of  the  constitution,  speaking  as  to  the 
effect  of  the  adoption  of  this  class  of  amendments,  says : 
"If  a  majority  of  the  electors  voting  at  said  election  shall 
vote  for  the  proposed  amendments,  they  shall  become  a  part 
of  this  constitution."  If  this  language  be  construed  as  like 
words  of  the  constitution, — relating  to  the  adoption  of  certain 
articles  of  the  constitution  which  were  separately  submitted  in 
1870, — were  construed,  it  means  that  the  amendment  became 
a  potential  part  of  the  constitution  on  the  clay  on  which  the 
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vote  for  its  adoption  was  cast.  In  the  absence  of  matter 
leading  to  a  different  conclusion  it  must  be  so  held.  The 
statute,  however,  under  which  this  amendment  was,  by  joint 
resolution,  submitted  for  adoption,  declared  expressly  that 
the  same,  if  adopted,  "shall,  by  the  board  of  canvassers,  be 
declared  adopted,  and  from  thence  become  a  part  of  the  con- 
stitution of  this  State."     (Laws  1877,  p.  5.) 

In  view  of  the  former  rulings  of  this  court,  and  in  view  of 
the  words  of  the  statute  referred  to,  it  seems  plain  that  the 
General  Assembly  of  1879,  in  submitting  the  amendment  for 
adoption,  and  the  electors  of  November,  1880,  in  voting  for 
its  adoption,  could  not  have  intended  or  understood  that  this 
amendment  should  not  become  a  part  of  the  constitution 
until  November,  1882.  The  intention  is  plainly  manifested 
that  the  same  should  be  engrafted  into  the  constitution  as  a 
component  and  potential  part  thereof,  at  least  as  soon  as  it 
should,  by  the  board  of  canvassers,  be  declared  adopted,  if 
not  as  soon  as  the  polls  were  closed  on  the  day  of  the  voting 
for  its  adoption. 

We  concede  that  a  clause  or  section  of  a  constitution  may 
be  a  potential  part  thereof  and  yet  remain  inoperative  for  a 
time,  for  want  of  a  subject  to  which  it  can  apply, — potential, 
having  force  to  operate  whenever  the  exigency  to  which  it 
can  apply  shall  be  presented,  but  inoperative  for  a  time, 
for  want  of  a  fit  subject  matter  on  which  to  operate.  This, 
however,  is  not,  in  our  judgment,  the  condition  of  this  amend- 
ment. We  think  when  it  was  declared  adopted,  it  became  not 
only  a  potential,  but  an  operative  part  of  the  constitution, 
and  at  once  accomplished  a  change  in  substance  in  the  con- 
dition of  the  law  in  relation  to  general  elections  for  this  class 
of  county  officers,  which  change  was  immediate. 

The  8th  section  of  article  10,  when  adopted  in  1870,  in  its 
connection  with  the  other  clauses  of  the  constitution  and  the 
statutes  then  in  force,  continued  in  lawful  existence  the  offices 
of  county  judge,  county  clerk  and   county  treasurer,  to  hold 
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such  terms  and  be  elected  at  such  times  that  it  required  an 
election  to  be  held  for  each  of  these  offices  in  November,  1881. 
Thus  stood  the  law  when  the  General  Assembly  submitted 
this  amendment,  and  when  it  was  adopted  by  the  people. 
Part  of  this  law  consisted  of  statutes  passed  before  the  con- 
stitution of  1870  was  adopted,  and  so  much  thereof  as  was 
necessary  for  the  election  of  officers  who  should,  under  the 
constitution,  enter  upon  their  duties  on  the  first  Monday  of 
December,  1881,  had  been  by  the  constitution  placed  beyond 
the  power  of  the  legislature  to  destroy  by  repeal,  and  was  in 
its  very  essence  to  that  extent  a  part  of  the  constitutional  law 
of  the  land,  although  in  the  form  of  a  statute,  providing  for  a 
general  election  for  county  officers  in  November,  1881,  and 
every  two  or  four  years  after.  In  other  words,  in  that  indirect 
way  the  constitution  did  fix  the  times  for  holding  general  elec- 
tions for  these  officers.  When,  therefore,  it  is  declared  that 
the  8th  section  of  article  10  should  be  so  changed  that  these 
officers  shall  be  elected  at  the  general  election  to  be  held  in 
November,  1882,  and  that  each  of  these  officers  shall  enter 
upon  the  duties  of  his  office  on  the  first  Monday  of  December 
after  his  election,  and  hold  his  office  for  the  term  of  four 
years,  and  until  his  successor  is  elected  and  qualified,  it  was, 
in  our  judgment,  the  intention  and  legal  effect  of  this  declara- 
tion to  substitute  this  election  for  the  one  formerly  provided 
for,  and  not  to  add  it  thereto, — to  substitute  this  declaration 
for  all  law  then  in  force,  whether  constitutional  or  statutory, 
regulating  the  terms  of  these  officers  and  the  times  for  the 
general  election  of  these  officers.  The  effect  of  the  adoption 
was  to  supersede  the  previous  provisions  for  a  general  elec- 
tion for  these  officers,  which  was  for  an  election  in  Novem- 
ber, 1881,  and  thereby  to  extend  the  time  wherein  the  then 
incumbents  should  have  the  right  to  hold  their  offices  until 
the  first  Monday  of  December,  1882.  If  this  be  so,  it  ends 
controversy  upon  this  subject. 
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But  let  us  look  at  this  matter  in  another  view.  This 
amendment  expressly  provides  for  a  change,  so  that  after 
December  1,  1882,  the  term  of  county  treasurer  shall  be  four 
years,  instead  of  two,  and  so  that  on  and  after  1882  the  general 
election  of  all  these  officers  shall  be  in  November  of  the  years 
of  even  numbers,  instead  of  November  of  the  years  of 
odd  numbers.  This  change  could  not  be  accomplished 
(without  shortening  the  terms  of  the  then  incumbents)  except 
in  one  of  two  ways.  The  end  could  be  accomplished  by 
extending  the  terms  of  present  incumbents  one  year,  or  the 
object  could  be  attained  by  creating  an  intervening  short 
term  for  such  offices  of  one  year,  from  the  first  Monday  of 
December,  1881,  to  the  first  Monday  of  December,  1882.  As 
already  suggested,  the  amendment  expressly  shows  an  inten- 
tion to  bring  about  this  change  in  some  way,  and  the  only 
practicable  modes  being  the  two  mentioned,  it  follows  that 
the  amendment,  by  necessary  implication,  has  declared  that 
it  shall  be  done  by  one  of  these  modes  or  the  other,  and  has 
either  indicated  that  it  shall  be  done  upon  the  first  plan  men- 
tioned, or  it  has  indicated  that  it  shall  be  done  upon  the 
second  plan  mentioned,  or  it  has  simply  declared  that  it  shall 
be  done  in  one  of  the  two  modes  mentioned,  ivithout  indicating 
in  any  way  which  plan  should  be  followed. 

What  is  there  found  in  the  amendment  itself  to  indicate 
that  it  was  intended  to  follow  the  plan  first  mentioned,  rather 
than  the  second  plan  mentioned  ?  The  words  of  the  amend- 
ment declare  the  policy  of  the  State  to  be,  that  the  terms  of 
such  officers  shall,  as  far  as  practicable,  be  four  years.  The 
extension  of  the  term  of  the  present  incumbents  for  one  year, 
gives  to  the  county  judge  and  to  the  county  clerk  each  a 
term  of  five  years,  and  is  a  departure  from  the  policy  in  each 
case  of  only  one  year.  Such  extension  gives  to  the  treasurer 
a  term  of  three  years,  being  a  change  approaching  the 
favored  term  of  four  years,  and  not  departing  from  it  at  all. 
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On  the  other  hand,  the  creation  of  an  intervening  term  of 
only  one  year,  is  in  each  case  a  departure  of  three  years 
from  the  desired  term  of  four  years.  In  the  absence  of  other 
considerations,  that  construction  should  be  adopted  which 
conforms  most  nearly  to  the  policy  of  the  amendment. 

Again,  the  provisions  of  the  amendment  indicated  a  policy 
of  rendering  our  general  elections  less  frequent.  The  plan 
first  mentioned  is  in  furtherance  of  the  policy  of  the  amend- 
ment in  this  regard,  while  the  second  plan  is  in  direct 
violation  of  the  same.  It  is  suggested  that  the  policy  of  all 
republican  governments  demands  frequent  appeals  to  the 
polls  for  the  expression  of  the  will  of  the  people ;  but  such 
appeals  should  not  be  so  frequent  as  to  lead  many  of  the 
electors  to  neglect  the  duty  of  voting,  and  thus  render  abor- 
tive every  effort  to  procure  a  full  and  fair  expression  of  the 
will  of  the  people. 

Again,  this  question  is  purely  political.  No  private  rights 
are  involved.  It  is  a  rule  of  law,  well  established,  that 
where  questions  involved  are  purely  political,  and  depend 
upon  the  construction  to  be  given  to  provisions  of  doubtful 
interpretation,  the  court  will  not  only  give  great  considera- 
tion to  a  construction  given  by  the  political  departments  of 
the  State,  but  will  generally  follow  such  construction  implicitly. 
The  legislation  of  1881,  enacted  by  the  General  Assembly 
and  approved  by  the  Governor,  repealing  the  statutes  pro- 
viding for  a  general  election  in  next  November,  and  in 
lieu  thereof  providing  for  the  election  of  such  officers  in 
November,  1882,  we  regard  as  a  construction  of  this  amend- 
ment as  intended  to  supersede  and  dispense  with  such  an 
election  in  1881.  Such  a  construction  in  such  a  case  ought 
not  to  be  disregarded.  This  is  an  additional  reason  in  sup- 
port of  the  conclusion  reached  in  this  case  by  a  majority  of 
the  members  of  this  court,  that  the  provisions  of  the  amend- 
ment itself  indicate  that  no  general  election  for  this  class  of 
officers  can  lawfully  be  held  in  the  coming  November. 
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But  let  us  assume  that  this  amendment,  by  its  implications, 
declares  merely  that  the  change  in  question  shall  be  accom- 
plished in  one  of  the  two  modes  mentioned,  and  does  not  fur- 
nish any  indication  as  to  which  of  the  two  plans  was  intended 
to  be  adopted,  and  consider  what  would  be  the  legal  effect  of 
such  a  position.  If  the  amendment  had  said  expressly  that 
"this  change  shall  be  accomplished,  either  by  electing  in 
November,  1881,  successors  to  the  present  incumbents  of 
these  offices,  to  hold  their  respective  offices  for  one  year,  or 
by  extending  the  terms  of  the  present  incumbents  for  one 
year, "  and  had  there  been  no  indication  as  to  which  plan 
shall  be  adopted,  it  seems  plain  to  me  that  in  such  case  the 
General  Assembly  would  have  been  at  liberty  to  adopt  either 
plan,  and  this  though  a  statute  carrying  out  either  plan 
would  be  in  direct  conflict  with  the  words  of  some  general 
rule  found  in  the  constitution.  If,  then,  we  assume  that  the 
implications  of  this  amendment  go  no  farther  than  to  declare 
that  this  change  shall  be  brought  about  in  one  of  the  two 
modes  mentioned,  and  there  is  nothing  to  indicate  which 
course  was  intended,  we  are  clearly  of  opinion  that  in  such 
case  the  amendment  clothed  the  General  Assembly  with 
power  to  adopt  either  plan,  and  that  therefore  the  legisla- 
tion of  1881,  postponing  this  general  election  until  1882,  was 
fully  warranted  by  this  amendment,  and  is  in  every  respect 
valid.  Such  a  construction  would,  in  my  judgment,  neces- 
sarily take  the  case  out  of  the  operation  of  the  general  pro- 
visions of  the  constitution,  which  fix  the  terms  for  each  of 
these  officers  at  a  definite  time,  and  forbid  the  abridgment 
or  extension  thereof  by  statute.  If  the  constitution  clearly 
declares,  even  by  implication,  that  a  certain  end  shall  be 
attained,  and  it  can  only  be  attained  by  certain  special  legis- 
lation, and  if  the  constitution  fails  to  enact  any  special  legis- 
lation to  that  end,  the  constitutional  declaration  that  the  end 
shall  be  accomplished,  by  necessary  implication  means  that 
it  is  the  duty  of  the  General  Assembly  to  supply  appropriate 
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legislation ;  and  the  rules  of  the  constitution  by  which  such 
special  legislation  is  in  general  prohibited,  have  no  applica- 
tion in  such  case,  for  the  necessary  implication  of  the 
amendment  demands  that  in  this  special  abnormal  affair 
such  rules  must  in  one  way  or  another  be  disregarded.  In 
such  case  we  hold  the  legislature  has  the  power  to  choose 
between  these  plans,  to  adopt  either  mode,  and  legislate 
accordingly. 

In  the  case  of  The  People  v.  Wall,  88  111.  75,  where  the 
constitutionality  of  a  statute  was  called  in  question,  upon  the 
ground  that  it  provided  for  the  election  of  certain  judges  of 
circuit  courts  in  1877,  for  a  term  of  two  years,  while  the  con- 
stitution declared  that  the  terms  of  office  of  judges  of  circuit 
courts  shall  be  six  years,  it  was  held  by  this  court  that  this 
general  provision  for  terms  of  six  years  had  no  application  to 
legislation  enacted  to  accomplish  a  change  in  the  circuit 
system,  which  change  was  provided  for  in  the  constitution, 
but  as  to  the  mode  of  accomplishing  the  change  the  consti- 
tution was  silent.  So,  the  amendment  of  1880,  having  pro- 
vided for  a  change  in  the  times  for  the  election  of  certain 
county  officers,  and  for  a  change  of  the  terms  of  certain 
of  them,  being  silent  as  to  what  shall  be  done  in  bringing 
about  such  change  prior  to  November,  1882,  and  the  change 
being  such  that  it  can  not  practically  be  brought  about 
except  by  doing,  prior  to  the  time  of  which  the  amendment 
speaks  expressly,  one  of  two  abnormal  things,  and  which 
things  are  each  in  contravention  of  other  general  provi- 
sions of  former  parts  of  the  constitution,  we  think  that 
such  general  provisions,  plainly,  can  have  no  application  to 
such  legislation  as  may  be  had  in  the  necessary  attainment 
of  the  object  and  end  authorized  by  the  amendment  itself. 
In  the  case  of  Judge  Wall,  supra,  this  court,  speaking  by 
Mr.  Justice  Scott,  said  :  "The  general  election  for  all  judges 
of  the  circuit  courts  is  fixed  by  the  constitution  to  take  place 
on  a  certain  day,  and  they  are  to  be  elected  for  the   same 
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length  of  time  (six  years) ;  but  in  projecting  a  new  system,  that 
'  is  not  practicable,  nor  is  there  anything  in  the  constitution 
that  makes  it  imperative  to  observe  that  clause." 

If  either  of  these  views  be  correct,  it  will  be  seen  that  the 
position  that  the  amendment  remains  inoperative  until  there 
can  be  something  on  which  it  can  operate,  has  no  appli- 
cation, for  these  views  present  a  subject  matter  upon  which, 
by  necessary  implication,  the  amendment  must  operate.  It 
is  suggested,  that  assuming  that  such  officers  can  lawfully  be 
elected  in  November,  1881,  they  would  not  be  elected  for  a 
term  of  merely  one  year,  not  warranted  by  the  constitution, 
but  would  be  chosen  for  a  constitutional  term  of  four  years, 
and  their  term  would,  in.  contemplation  of  law,  be  a  four  years 
term,  until  in  November,  1882,  when  this  new  section  would 
come  into  operation,  and  suddenly,  at  that  time,  convert  the 
term  (which  up  to  that  time  was  a  four  years  term)  into  a 
term  of  one  year.  This  seems  more  ingenious  than  sound ; 
a  regard  for  form  rather  than  substance ;  a  dealing  with 
mere  words  rather  than  thoughts.  Were  it  lawful  to  elect 
such  officers  in  November,  1881,  it  would  seem  very  absurd 
for  the  Governor  to  issue  commissions  to  such  officers  to  hold 
their  offices  for  four  years,  from  the  first  Monday  of  Decem- 
ber, 1881,  'and  until  their  successors  shall  be  elected  and 
qualified,  when  he  knows  very  well  that  under  the  constitu- 
tion they  can  not,  in  any  view,  hold  more  than  one  year. 

Upon  the  whole,  a  majority  of  the  court  hold  that  no 
general  election  for  county  judges,  county  clerks  or  county 
treasurers  is  required  or  authorized  by  law  to  be  held  in 
November,  1881,  and  hence  judgment  will  be  entered  deny- 
ing the  writ  of  mandamus  in  this  case. 

Mandamus  denied. 

Mr.  Justice  Walker  :  I  do  not  concur  in  the  conclusion 
reached  in  this  case. 

Mr.  Justice  Sheldon  also  does  not  concur. 
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Mr.  Justice  Scott  :  I  concur  in  the  decision  of  a  majority 
of  the  court  in  denying  the  peremptory  writ  of  mandamus  in 
this  case. 

With  that  part  of  the  opinion  delivered  by  Mr.  Justice  Dickey 
as  to  the  time  when  the  recent  amendment  to  the  constitu- 
tion becomes  a  part  of  that  instrument  I  fully  concur,  but 
with  the  other  positions  taken  in  his  opinion  I  do  not  agree. 
Undoubtedly  the  amendment  became  a  part  of  the  constitu- 
tion when  the  canvassers  declared  it  was  adopted.  That  is 
plainly  expressed  in  the  act  submitting  it  to  a  vote  of  the 
people,  and  a  different  time  should  not  be  fixed  for  it  to  take 
effect  by  judicial  construction.  From  the  time  of  its  adop- 
tion, the  constitution  should  be  read  with  the  amendment  as 
constituting  the  8th  section  of  the  10th  article,  and  whatever 
changes  the  amendment  makes  should  be  regarded  as  taking 
effect  from  that  date. 

As  there  is  now  no  constitutional  provision  that  authorizes 
or  directs  an  election  for  the  officers  enumerated  in  the 
amendment  to  be  holden  in  November,  1881,  and  as  the  sec- 
tions of  the  act  of  the  General  Assembly  in  force  July  1, 
1872,  in  regard  to  the  election  of  such  officers,  have  been  so 
amended  as  to  provide  for  an  election  in  November,  1882,  I 
am  of  opinion  no  election  can  be  holden  for  such  officers 
until  the  time  fixed  by  the  constitution,  and  the  statute  passed 
in  pursuance  thereof.  The  fact  a  day  in  November,  1882,  is 
fixed  for  the  election  of  such  officers,  inhibits  as  effectually 
an  election  at  an  earlier  day  as  if  the  constitution  and  the 
statute  had  positively  forbidden  it. 

I  am  further  of  opinion  there  is  nothing  in  the  constitution 
or  the  act  of  the  General  Assembly  that  can  be  construed  as 
extending  the  terms  of  the  present  incumbents  of  those  offices. 
By  law  their  respective  terms  will  expire  in  1881,  but  the 
8th  section  of  article  10  of  the  constitution,  both  before  and 
since  its  amendment,  continues  them  in  office  until  their 
successors  "shall  be  elected  and  qualified."     The  constitu- 
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tion  in  that  regard  has  not  been  changed  by  the  recent 
amendment.  No  successors  to  the  present  officers  can  be 
elected  until  November,  1882.  Until  that  time  the  present 
county  officers,  notwithstanding  their  respective  terms  of 
office  may  sooner  expire,  will  hold  over  under  the  provisions 
of  the  constitution,  in  precisely  the  same  manner  as  they 
would  if  the  people  should  fail  to  elect  their  successors  at  a 
general  election  appointed  by  law. 


The  People  ex  rel.  John  C.  Stinger 

v. 

Jonathan  C.  Kingsbury,  County  Clerk  of  Marshall  County. 

Filed  at  Ottawa  September  27,  1881. 

County  teeasueees — extension  of  their  terms  of  office  for  one  year, 
under  the  constitutional  amendment  of  1880.  A  county  treasurer  who  was 
elected  at  the  general  election  held  in  November,  1879,  continued  to  hold  the 
office  until  the  27th  day  of  February,  1881,  at  which  time  he  died.  Under 
the  constitution  and  law  in  force  at  the  time  of  his  election,  the  term  for 
which  he  was  elected  would  have  expired  on  the  first  Monday  of  December, 
1881.  But  the  amendment  of  1880  of  sec.  8  of  art.  10  of  the  constitution  of 
1870,  with  the  legislation  in  pursuance  thereof,  operated  to  extend  the  terms 
of  office  of  the  then  present  incumbents  of  the  office  of  county  treasurer,  and 
of  certain  other  county  offices,  until  the  first  Monday  of  December,  1882. 
So  the  unexpired  part  of  the  term,  in  this  case,  was  more  than  one  year,  and 
it  was  directed  that  a  special  election  be  ordered  to  fill  the  vacancy,  it  not 
being  competent  for  it  to  be  filled  by  appointment  except  when  the  unexpired 
portion  of  the  term  is  less  than  one  year. 

This  was  an  application  to  this  court  for  a  writ  of  man- 
damus. This  case,  and  the  preceding  case  of  The  People  ex  rel. 
Lynch  v.  The  Board  of  Supervisors  of  LaSalle  County,  being  of 
like  character,  were  argued  together  as  one  case. 

Per  Curiam  :  This  is  an  application  for  a  writ  of  man- 
damus, to  compel  the  county  clerk  of  Marshall  county  to  call 
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a  special  election  to  choose  a  county  treasurer,  to  hold  for  the 
unexpired  part  of  the  term  to  which  one  William  E.  Thompson 
was  elected  in  November,  1879.  Thompson  entered  upon  the 
duties  thereof  on  the  first  Monday  of  December,  1879,  and 
continued  to  hold  the  office  until  the  27th  day  of  February, 
1881,  on  which  latter  day  he  died,  whereby  that  office  then 
became  vacant. 

The  clerk  refuses  to  call  such  election,  insisting  that  the 
unexpired  part  of  the  term  is  less  than  one  year.  If  this 
were  so  it  would  be  the  duty  of  the  board  of  supervisors  to 
fill  the  office  by  appointment.  The  record  shows  that  the 
board  did,  in  fact,  on  the  second  clay  of  March,  1881,  appoint 
one  James  Law  county  treasurer,  who  qualified,  and  entered 
upon  the  duties  of  the  office.  The  relator  insists  this  appoint- 
ment, under  the  facts,  was  unlawful  and  void,  and  should  be 
treated  as  a  nullity,  and  that  the  term  of  county  treasurer  has 
been  extended  by  law  one  year,  and  until  the  first  Monday  of 
December,  1882.  We  have  at  this  term,  in  the  case  of  The 
People  ex  rel.  v.  Board  of  Supervisors  of  La  Salle  County, {ante, 
p.  495,) held  that  no  general  election  for  county  treasurers  is 
authorized  by  law  to  be  held  before  November,  1882,  and 
that  under  the  constitution,  and  law  now  in  force,  the  present 
incumbents  are  entitled  to  hold  their  respective  offices  until 
the  first  Monday  of  December,  1882.  Accepting  that  decision 
as  settling  that  question,  it  follows  that  the  term  for  county 
treasurers  has  been  extended  until  December,  1882,  and  that 
the  unexpired  part  of  the  term  in  this  case  is  in  law  more 
than  a  year,  hence  the  appointment  by  the  board  was  not 
lawful,  and  the  respondent  ought  to  proceed  at  once  to  call  a 
special  election  to  fill  the  vacancy. 

The  mandamus  is  therefore  allowed. 

Mandamus  allowed. 

Mr.  Justice  Scott  :  I  can  not  concur  in  this  decision,  and 
for  an  expression  of  my  views  reference  is  made  to  my  sepa- 
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rate  opinion  in  The  People  v.  Board  of  Supervisors  of  La  Salle 
County,  decided  at  the  present  term. 

Mr.  Justice  Walker:  I  hold  there  should  be   a  general 
election  in  November,  1881,  in  this  as  in  other  cases. 

Mr.  Justice  Sheldon,  dissenting :  I  am  of  opinion  the  term 
of  the  office  will  expire  on  the  first  Monday  of  December, 

1881. 


Solon  Humphreys 

v. 

John  Allen. 

Filed  at  Ottawa  November  10,  1881. 

1.  Foreclosure — right  to  fund  arising  from  sale  on  foreclosure.  "Where 
a  decree  for  the  foreclosure  of  a  mortgage  on  railroad  property,  and  a  sale, 
provides  that  the  proceeds  of  the  sale  shall  be  brought  into  court  to  await  the 
further  order  of  the  court  as  to  its  distribution,  saving  the  rights  of  all  per- 
sons in  the  fund  for  future  determination,  a  party  may,  on  petition,  after 
such  sale  and  before  a  distribution  is  made,  have  an  order  to  pay  him  out  of 
the  fund  any  moneys  to  which  he  may  be  entitled  as  having  been  advanced  to 
save  the  mortgaged  property  from  levy  and  sale  for  taxes  due  thereon,  which 
were  a  prior  lien,  before  payment  to  the  other  creditors. 

2.  Same — taxes  paid  by  mortgagee  to  save  property  from  sale.  Where 
a  deed  of  trust  on  railroad  property  provides  that  the  mortgagor  shall  pay  the 
taxes  on  the  property,  a  creditor  secured  by  the  trust  deed  may,  as  a  mort- 
gagee, pay  such  taxes  when  the  mortgagor  fails  to  pay  the  same,  and  in  such 
case  he  will,  as  to  the  taxes  so  paid,  have  a  prior  lien  in  equity  upon  the  mort- 
gaged premises  or  on  the  fund  arising  from  their  sale  on  foreclosure. 

3.  Practice — objection  to  evidence  for  indefiniteness  and  want  of  par- 
ticularity. The  objection  to  a  party's  testimony  as  to  the  taxes  paid  by  him 
upon  railroad  property,  giving  only  the  sums  paid  and  when  paid,  that  it  is 
not  sufficiently  definite,  in  failing  to  show  the  amount  of  the  taxes  due  and 
paid  to  the  collector  of  each  county  through  which  the  road  was  located,  and 
for  want  of  the  production  of  the  tax  receipts,  will  not  avail  when  the  party 
objecting,  on  the  cross-examination,  fails  to  call  for  a  detailed  statement  and 
for  the  tax  receipts. 
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4.  Eehearing  in  chancery — not  allowed  if  party  is  chargeable  with 
negligence.  A  rehearing  will  not  be  granted  in  a  chancery  cause  to  a  defend- 
ant, when,  by  the  exercise  of  proper  diligence,  he  might  have  produced  all  the 
facts  on  the  hearing,  relied  on  in  support  of  the  motion,  nor  when  the  appli- 
cation fails  to  show  a  meritorious  defence. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Peoria  county ;  the  Hon.  David  McCulloch,  Judge,  presiding. 

Mr.  Wager  Swayne,  and  Messrs.  Tenney,  Flower  &  Cratty, 
for  the  appellant. 

Messrs.  Stevens  &  Lee,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  first  day  of  April,  1878,  John  and  John  N.  Allen 
filed  a  bill  in  equity,  in  the  circuit  court  of  Peoria  county, 
against  the  Peoria,  Pekin  and  Jacksonville  Eailroad  Company 
and  others,  in  which  they  prayed  for  the  appointment  of  a 
receiver,  and  for  the  foreclosure  of  certain  deeds  of  trust. 
On  the  14th  day  of  June,  1879,  Francis  B.  Cooley  and  James 
Bird,  trustees  named  in  the  deeds  of  trust,  filed  a  cross-bill 
to  foreclose  such  deeds  of  trust.  On  the'  7th  day  of  August, 
1879,  a  decree  of  foreclosure  was  rendered  on  the  cross-bill, 
in  which  the  property  was  ordered  sold  for  the  payment  of 
$1,507,043.06,  found  to  be  due.  The  decree  directed  the 
payment  of  costs,  and  certain  other  specified  sums,  from  the 
proceeds  of  sale,  and  then  required  the  master  to  bring 
the  residue  of  the  money  arising  from  the  sale  into  court,  to 
abide  the  order  of  the  court.  Under  this  decree  the  railroad 
and  railroad  property  were  all  sold,  on  the  14th  day  of  Novem- 
ber, 1879,  to  Solon  Humphreys,  appellant  herein,  for  the 
sum  of  $950,000.  The  sale  was  confirmed,  and  a  deed  exe- 
cuted to  the  purchaser. 

On  the  20th  day  of  July,  1880,  appellee,  John  Allen,  filed 
an  intervening  petition,  in  which  he  in  substance  alleged, 
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that  in  November,  1876,  said  railroad  company  was  indebted 
for  State,  county  and  municipal  taxes,  before  that  time  law- 
fully levied,  to  an  amount  exceeding  $12,000;  that  the  taxes 
were  a  lien  on  all  property  belonging  to  the  company ;  that 
the  railroad  company  was  wholly  unable  to  pay  the  taxes 
and  run  and  operate  its  line  of  road ;  that  the  tax  collectors 
in  the  various  counties  through  which  the  road  extended 
threatened  to  levy  upon  the  property  of  the  company,  and 
sell  the  same  in  satisfaction  of  the  taxes,  unless  they  were 
paid;  that  for  the  purpose  of  preventing  a  levy  upon  the 
premises  and  property  of  the  company,  and  a  sale  thereof, 
and  to  enable  the  company  to  continue  to  run  and  operate  its 
line  of  railroad,  and  pay  its  current  expenses,  and  continue 
to  pay  interest  upon  its  bonded  indebtedness,  petitioner,  then 
being  president  of  the  company,  on  November  6,  1876, 
advanced  for  the  company,  from  his  own  private  means, 
$10,149.86,  and  on  November  8,  1876,  the  further  sum  of 
$1855.10,— in  all  $12,004.96.  The  petition  contained  a 
prayer  that  the  master  in  chancery,  out  of  the  proceeds  of 
the  sale  of  the  railroad  and  its  property  remaining  in  his 
hands,  pay  petitioner  the  amount  by  him  advanced,  and 
interest  thereon. 

It  is  first  urged,  that  as  appellee  failed  to  incorporate 
his  claim  for  taxes  advanced  in  his  original  bill  brought 
against  the  railroad  company,  he  can  not  obtain  a  decree 
under  this  petition.  It  is  clear  that  appellee  had  the  right 
to  amend  his  bill,  by  leave  of  the  court,  at  any  time  before 
final  decree,  and  set  up  this  claim  for  money  advanced  for 
and  on  account  of  the  railroad  company.  Did  he  waive  or 
lose  the  right  to  recover  for  the  money  advanced  by  failing 
to  amend  his  bill  and  make  the  proof  on  the  original  hearing  ? 
Had  the  original  decree  made  a  distribution  of  the  funds 
arising  from  the  sale,  and  thus  definitely  settled  the  rights 
of  all  the  parties  to  the  proceeding,  it  may  be  appellee  would 
have  been  concluded.     But   such  was  not  the  case.     The 

33—100  III. 
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decree  provided,  "that  the  claims  and  rights  of  all  parties  to 
said  bonds  and  coupons,  and  of  all  other  persons  having  an 
interest  in  the  fund  to  arise  from  said  sale,  accrued  or  accru- 
ing either  before  or  after  the  appointment  of  the  receiver,  be 
reserved  for  future  determination  by  the  court,  and  that  all 
such  persons  shall  have  the  same  rights,  as  against  the  fund 
arising  from  said  sale,  as  they  would  have  against  the  prop- 
erty sold,  or  any  part  of  it,  prior  to  such  sale."  Here 
appellee  had  an  interest  in  the  fund.  He  claimed  a  priority 
over  certain  other  creditors  for  the  amount  he  had  advanced 
to  relieve  the  property  from  taxes,  and  under  the  terms  of 
the  decree  his  rights  could  be  determined  and  settled  after 
the  sale  as  well  as  before. 

It  is  also  urged  that  the  petition  was  insufficient,  and  when 
considered  in  connection  with  the  evidence  of  appellee  it  did 
not  justify  so  large  a  decree  in  appellee's  favor  as  against  the 
rights  of  other  prior  creditors.  The  taxes  which  appellee 
paid  were  a  prior  lien  on  the  railroad  property,  and  had  they 
not  been  paid,  the  property,  no  doubt,  would  have  been  sold, 
and  taken  from  the  creditors  who  held  the  mortgages  as 
security  for  the  payment  of  their  debts.  The  deeds  of  trust 
provided  that  the  railroad  company  should  pay  the  taxes, 
and  when  the  company  failed  to  either  pay  the  taxes  or  pro- 
duce the  money  by  which  they  could  be  paid,  appellee,  as 
a  mortgagor,  had  the  clear  right  to  advance  the  money  from 
his  own  funds,  pay  the  taxes,  and  call  upon  a  court  of  equity 
to  decree  him  the  amount  so  advanced  from  the  proceeds  of 
the  sale  of  the  mortgaged  property. 

Appellee  testified  that  he  advanced  $12,004.96  from  his 
own  personal  means  to  pay  the  taxes  assessed  against  the 
property  for  the  years  1873,  1874  and  1875,  by  the  authori- 
ties of  Peoria,  Tazewell,  Mason  and  Morgan  counties ;  that 
the  company  had  not  the  money  to  pay  operating  expenses 
and  taxes,  and  he  advanced  the  money  to  prevent  a  levy 
upon  and  sale  of  the  property.     If  this  evidence  is  true,  and 
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it  stood  uncontradicted  before  the  court  when  the  decree  was 
rendered,  a  clear  case  was  made  out  for  equitable  relief. 

Objection  is  made  to  appellee's  evidence,  because  it  is  not 
sufficiently  definite ;  that  he  fails  to  show  how  much  money 
was  due  and  paid  to  the  collector  of  each  county;  that  he 
shows  no  vouchers  or  receipts.  The  evidence  of  appellee 
shows  the  amount  of  money  advanced  and  the  time  when  it 
was  paid,  and  if  a  more  definite  and  detailed  statement  was 
required  by  appellant,  it  was  his  duty  to  call  for  it  on  cross- 
examination  of  the  witness.  This  he  failed  to  do,  and  he  is 
in  no  position  now  to  complain  of  the  testimony  as  it  was 
given.  Had  appellant  called  on  appellee,  on  cross-examina- 
tion, for  a  detailed  statement  and  a  production  of  receipts  for 
each  item  paid,  and  appellee  had  refused  or  had  been  unable 
to  give  such  facts,  then  appellant  might  reasonably  have 
insisted  upon  the  insufficiency  of  the  evidence. 

It  is  also  urged  that  the  court  erred  in  denying  the  appli- 
cation for  a  rehearing.  It  appears  that  the  cause  was 
referred  to  the  master  to.  take  proof  on  the  20th  day  of  July, 
1880 ;  that  appellee  was  examined  as  a  witness  before  the 
master,  and  cross-examined  by  one  of  the  attorneys  for 
appellant,  but  no  other  testimony  was  taken.  On  the  4th 
day  of  September,  1880,  a  hearing  was  had  before  the  court, 
which  resulted  in  a  final  decree  in  favor  of  appellee.  Counsel 
for  appellant  were  present,  but  from  an  affidavit  filed  on  the 
motion  for  a  rehearing,  it  seems  they  did  not  understand  that 
the  cause  was  being  heard  on  its  merits,  but  supposed  the 
hearing  was  "as  to  the  sufficiency  of  the  petition,  as  if  the 
same  were  being  heard  upon  demurrer. " 

We  do  not  think  the  affidavit  shows  any  substantial  ground 
for  a  rehearing.  The  petition  was  called  up  for  a  hearing, 
the  evidence  in  support  of  the  petition  was  produced  which 
had  been  taken  on  a  reference  of  the  cause  to  the  master. 
It  is  not  readily  seen,  under  such  circumstances,  how  any  one 
could  be  misled ;  but,  aside  from  this,  the  decision  was  with- 
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held  some  two  weeks  after  the  hearing  to  afford  counsel  for 
appellant  an  opportunity  to  further  cross-examine  appellee, 
if  they  saw  proper.  If  appellant  had  exercised  proper  dili- 
gence, he  might  have  produced  all  the  facts  relied  upon  on 
the  motion  for  a  rehearing  before  the  court,  on  the  hearing. 
If  he  could  have  done  this,  and  through  negligence  failed,  the 
circuit  court  did  right  in  overruling  the  motion  for  a  new 
trial,  as  was  held  in  Laflin  v.  Herrington,  17  111.  401.  The 
law  rewards  diligence,  and  will  not  excuse  negligence.  New 
trials  will  not  be  granted  to  enable  a  party  to  produce  merely 
cumulative  evidence,  nor  to  produce  newly  discovered  evi- 
dence, if  the  party,  by  the  use  of  reasonable  diligence,  could 
have  obtained  the  evidence  on  the  trial. 

Again,  it  does  not  satisfactorily  appear,  from  the  applica- 
tion for  a  rehearing,  that  appellant  has  a  meritorious  defence 
against  appellee's  claim.  If  the  taxes  advanced  were  a  valid 
lien  on  the  railroad  property,  and  it  was  liable  to  be  sold 
for  the  payment  thereof,  and  appellee,  in  order  to  save  the 
property  for  himself  and  other  creditors,  advanced  the  money 
from  his  own  means  and  saved  the  property,  he  ought,  in 
equity,  to  have  the  money  refunded  from  the  proceeds  of  the 
property  before  a  distribution  is  made  among  other  creditors. 

It  is  said  appellee  has  certain  lands  in  his  name  belonging 
to  the  railroad  company.  If  that  be  true,  such  fact  has  no 
legitimate  bearing  on  this  controversy.  That  matter  can  be 
adjusted  in  a  proper  proceeding  between  the  parties. 

The  decree  of  the  Appellate  Court  will  be  affirmed. 

Decree  affirmed. 


1881.]  The  People  ex  rel.  v.  Emigh.  517 

Syllabus.     Opinion  of  the  Court. 

The  People  ex  rel.  Julian  S.  Kumsey,  Collector,  etc. 

v. 
Asahel  Emigh. 

Filed  at  Ottawa  November  10,  1881. 

1.  AppEAii — duty  of  appellant  to  file  transcript.  It  is  the  duty  of  the 
appellant  who  takes  an  appeal  from  the  county  to  the  circuit  court,  to  perfect 
the  same  by  having  a  transcript  of  the  record  in  the  county  court  filed  in  the 
circuit  court,  and  failing  to  do  so  he  is  in  default,  and  liable  to  have  his 
appeal  dismissed. 

2.  Same — dismissal  of  suit  on  appeal,  for  want  of  prosecution.  A 
defendant,  while  in  default  in  causing  a  transcript  of  the  record  to  be  filed  in 
the  appellate  court,  on  his  appeal,  has  no  right  to  claim  a  default  against  the 
plaintiff,  and  have  the  suit  dismissed  for  want  of  prosecution. 

3.  CoSTS—judgment  can  not  be  against  one  not  a  party.  In  a  suit  by  a 
collector  for  judgment  against  property  for  taxes,  on  appeal  to  the  circuit 
court,  it  is  error  on  the  dismissal  of  the  suit  to  render  judgment  against  the 
county  for  costs. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  W.  K.  McAllister,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  proceeding  out  of  which  the  question  arises  in  this 
case,  was  an  application  by  the  county  collector  for  judg- 
ment for  the  taxes  for  1871.  The  county  court  having 
rendered  a  judgment  therefor,  an  appeal  was  prosecuted  to 
the  circuit  court,  and  an  appeal  bond  filed  therein.  On  the 
15th  of  May,  1874,  the  appeal  was  dismissed  for  want  of 
prosecution,  at  defendant's  costs.  He  subsequently  pro- 
cured the  order  to  be  set  aside,  and  the  cause  reinstated  on 
the  docket.  The  appeal  was  again  dismissed,  for  the  same 
cause,  at  the  May  term,  1877,  and  by  stipulation  the  order 
was  set  aside  and  the  cause  reinstated  on  the  docket,  by 
order  of  the  court,  at  the  same  term.     On  the  16th  day  of 
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April,  1878,  the  cause  being  reached  for  trial,  and  no  one 
appearing  for  plaintiff,  the  cause  was  dismissed,  on  the  motion 
of  defendant,  for  want  of  prosecution,  at  the  costs  of  the 
county.  The  cause  was  docketed,  "The  People  of  the  State  of 
Illinois  ex  rel.  etc.  v.  Asahel  Emigh." 

An  examination  of  the  transcript  filed  in  this  court  fails 
to  show  that  any  transcript  of  the  judgment  and  proceedings 
in  the  county  court  was  ever  filed  in  the  circuit  court,  or  any 
stipulation  as  to  its  contents,  or  other  matter  upon  which  the 
circuit  court  could  act ;  nor  do  we  find  that  it  is  shown  or 
claimed  there  were  any  taxes  claimed  to  have  been  due 
the  county,  for  which  judgment  was  sought.  When  the  case 
was  reached  on  the  docket,  there  was  nothing  in  the  record  for 
the  court  to  try.  Defendant  in  error  had  prayed  an  appeal, 
and  it  was  his  duty  to  have  perfected  it  by  having  a  tran- 
script of  the  county  court  filed  in  the  circuit  court,  and  fail- 
ing to  do  so  he  was  in  default,  and  liable  to  have  his  appeal 
dismissed  unless  he  had  filed  or  caused  to  be  filed  such  a 
transcript.  Whilst  he  was  so  in  default  he  had  no  right  to 
claim  a  default  against  plaintiff.  It  was  not  bound  to  act 
while  the  defendant  was  in  default.  On  reaching  the  case, 
the  court  should  have  dismissed  the  appeal  instead  of  the 
suit. 

Again,  there  is  nothing  to  show  that  the  county  was  a 
•party  to,  was  interested  in,  or  in  any  manner  connected  with, 
the  suit.  It  was  not  docketed  in  the  name  of  the  county, 
either  as  plaintiff  or  defendant.  There  is  nothing  in  the 
record  from  which  it  can  be  inferred  that  the  county  claimed 
anything  by  the  suit.  Then  why  dismiss  the  suit  at  the  costs 
of  Cook  county,  and  render  a  judgment  against  it  for  the 
recovery  of  costs  ?  We  are  unable  to  perceive  the  slightest 
ground  to  sustain  the  judgment. 

This  view  of  the  case  renders  it  unnecessary  to  determine 
whether  a  judgment  can  be  rendered  against  a  county  under 
the  17th  section  of  the  Costs  act,  and  the  34th  section  of  the 
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act  in  relation  to  counties,  which  may  seem  to  conflict.     We 

therefore  refrain  from  the  discussion  of  those  sections. 

For  the  errors  indicated,  the  judgment  of  the  court  below 

is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Ella  B.  Hunter 

v. 
James  M.  Hunter. 

Filed  at  Ottawa  November  10,  1881. 

1.  Appeal — does  not  lie  except  on  final  decree  or  judgment.  A  decree 
upon  the  verdict  of  the  jury  that  a  complaining  wife  is  entitled  to  a  separate 
maintenance  from  the  defendant,  declaring  the  wife  to  be  so  entitled,  but 
not  finding  the  amount  to  be  paid,  leaving  that  for  future  determination, 
is  not  a  final  decree  from  which  an  appeal  lies,  but  is  only  interlocutory. 

2.  No  appeal  will  lie  from  a  merely  interlocutory  order  or  decree  made  in 
the  progress  of  a  cause,  either  at  law  or  in  equity. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Kan- 
kakee county ;  the  Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  C.  B.  Starr,  for  the  appellant : 

The  Appellate  Court  ought  to  have  dismissed  the  appeal 
of  the  appellee,  because  the  case  was  not  ripe  for  an  appeal, 
the  decree  of  the  circuit  court  being  only  an  interlocutory 
decree. 

The  circuit  court  simply  found  that  the  complainant  was 
entitled  to  a  separate  maintenance,  and  continued  the  case 
for  further  testimony  for  the  amount  to  be  paid.  Such  a 
decree  is  only  interlocutory,  and  is  not  final  in  any  sense. 

It  is  a  well  settled  rule  in  equity  practice,  as  well  as  in 
proceedings  at  law,  that  no  appeal  lies  from  any  interlocutory 
order.     Gage  v.  Eich  et  at.   56  111.   298 ;    Woodside  et  at.  v. 
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Woodside  et  al.  21  id.  207  ;  Pentecost  v.  Magahee,  4  Scam.  326  ; 
Myers  et  al.  v.  Manny  et  al.  63  111.  213 ;  Racine  and  Missis- 
sippi Railroad  Co.  v.  Farmers'  Loan  and  Trust  Co.  et  al.  70  id. 
249 ;  Blake  v.  Blake,  80  id.  524. 

Mr.  James  N.  Orr,  for  the  appellee : 

The  decree  finding  that  the  wife  was  entitled  to  a  separate 
maintenance  was  final,  fixing  the  future  status  of  the  parties. 
The  finding  the  amount  to  be  paid  the  wife  for  a  separate 
maintenance  is  always  a  secondary  part,  and  is  under  the 
control  of  the  court,  and  subject  to  alteration  as  the  circum- 
stances may  require. 

On  the  husband's  appeal  from  this  order,  the  Appellate 
Court  reversed  the  decree  for  separate  maintenance,  and 
remanded  the  cause  to  the  trial  court,  with  directions  to  dis- 
miss the  bill,  from  which  the  wife  appealed. 

We  further  say  that  we  think  this  proves  beyond  question 
that  the  decision  of  the  Appellate  Court  upon  this  point, 
when  it  decided  that  "the  decree  of  the  court  below  we  regard 
as  final, — it  fixes  the  status  of  husband  and  wife,  and  is  as 
final  as  a  decree  of  divorce  would  be, "  is  correct.  See  Appel- 
late Court  opinion,  7  Bradw.  253 ;  also,  Blake  v.  Blake,  80 
111.  523 ;  Derrick  v.  Lamar  Ins.  Co.  74  id.  404 ;  Burnham 
v.  Lamar  Ins.  Co.  79  id.  160. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  is  for  divorce  and  separate  mainte- 
nance, and  was  brought  by  Ella  B.  Hunter  against  James  M. 
Hunter.  In  the  circuit  court  two  issues  were  submitted  to  a 
jury  for  their  judgment  on  the  questions  of  fact  involved : 

First — Has  defendant  been  guilty  of  extreme  and  repeated 
cruelty,  as  charged  in  complainant's  bill ;  and  if  not, 

Second — Has  defendant  been  guilty  of  such  conduct  and 
treatment  towards  complainant  as  justified  her  in  separating 
herself  from  and  living  apart  from  defendant. 
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As  to  the  first  proposition  submitted,  the  jury  found 
defendant  not  guilty ;  and  as  to  the  second  issue,  they  found 
defendant  had  been  guilty  of  such  cruelty  toward  complain- 
ant as  justified  her  in  separating  herself  from  and  living 
apart  from  defendant.  Thereupon  the  court  entered  an 
order  dismissing  so  much  of  the  bill  as  prayed  for  a  divorce, 
and  further  decreed  complainant  was  entitled  to  separate 
maintenance  from  defendant.  On  defendant's  appeal,  the 
Appellate  Court  reversed  the  decree  of  the  circuit  court,  and 
remanded  the  cause,  with  directions  to  that  court  to  dismiss 
the  bill.     Complainant  brings  the  case  to  this  court  on  appeal. 

It  would  seem  the  decree  of  the  circuit  court  was  not  final 
in  that  sense  from  which  an  appeal  would  lie.  The  court 
simply  decreed,  on  the  verdict  of  the  jury,  complainant  was 
entitled  to  separate  maintenance  from  defendant.  What 
sum  defendant  should  pay  for  that  purpose  was  not  deter- 
mined. The  cause  was  continued  to  hear  evidence.  Until 
the  sum  defendant  should  pay  for  the  separate  maintenance 
of  complainant  was  determined,  and  a  decree  pronounced 
definitely  settling  the  rights  of  the  parties,  it  could  not  be 
said  any  final  decree  had  been  rendered  in  the  cause.  The 
order  made  by  the  court  touching  separate  maintenance  for 
complainant  was  interlocutory,  and  the  law  is  well  settled  no 
appeal  will  lie  from  an  interlocutory  order  or  decree  made  in 
the  progress  of  a  cause,  either  at  law  or  in  equity.  Gage  v. 
Eich,  56  111.  297. 

As  the  Appellate  Court  had  no  jurisdiction  to  hear  defend- 
ant's appeal,  it  follows  the  judgment  rendered  against  com- 
plainant for  costs  was  erroneous,  and  its  judgment  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Judgment  reversed. 
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Levi  Spradling 

v, 
J.  A.  Eussell. 

Filed  at  Ottawa  November  10,  1881. 

Affidavit  of  claim — may  be  allowed  after  plea  filed.  Under  the 
statute  allowing  amendments,  the  court  has  the  power,  upon  proper  cause 
being  shown,  to  allow  the  plaintiff  to  file  an  affidavit  of  claim  even  after  a 
plea  has  been  filed,  and  then  strike  such  plea  from  the  files  for  want  of 
affidavit  of  a  meritorious  defence,  and  when  this  is  allowed  it  will  be  pre- 
sumed that  sufficient  cause  was  shown,  in  the  absence  of  the  contrary  appear- 
ing in  the  bill  of  exceptions. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  is  an  action  by  Eussell  against  Spradling  and  one 
Miller,  brought  to  the  October  term,  1876,  which  began  on 
the  9th  clay  of  that  month.  The "  summons  was  served  on 
both  defendants  more  than  ten  days  before  the  return  day. 
The  declaration  was  filed  twelve  days  before  the  term  began. 
The  first  count  was  upon  a  promissory  note  alleged  to  have 
been  made  by  defendants,  to  which  was  added  the  common 
counts.  No  affidavit  of  the  nature  and  extent  of  the  claim 
was  filed  until  afterwards,  as  stated  hereafter.  Nine  days 
before  the  term  began,  Spradling  filed  a  plea  of  the  general 
issue  to  the  declaration.  No  further  action  was  taken  until 
the  sixth  day  of  the  term.  On  that  day,  (October  14,  1876,) 
on  motion  of  plaintiff,  the  court  gave  leave  to  file  an  affidavit 
of  claim  with  the  declaration,  such  as  is  provided  for  in  sec- 
tion 37  of  the  Practice  act,  and  at  that  time  such  affidavit 
was  filed  by  plaintiff.  Thereupon,  on  the  same  day,  a  motion 
was  made  by  plaintiff  that  the  plea  of  Spradling  should  be 
stricken  from  the  files.  This  motion  was  not  acted  upon  for 
over  five  weeks,  and  until  the  29th  day  of  November,  and  near 
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the  end  of  the  term.  On  that  day  the  motion  was  sustained, 
and  Spradling's  plea  was,  by  order  of  the  court,  stricken  from 
the  files.  To  this  ruling  Spradling  then  and  there  excepted. 
In  this  condition  the  cause  was  continued  until  the  next  term. 
At  the  next  term,  (on  January  16,  1877,)  there  being  no  plea 
on  file,  the  defendants  were  regularly  called,  and  not  answer- 
ing, the  default  of  each  was  entered,  and  the  court  assessed 
the  damages  at  $1702.21,  and  final  judgment  was  rendered 
against  both  defendants  for  that  sum  and  for  costs.  To  this 
proceeding  Spradling  then  and  there  excepted.  Spradling 
brings  the  case  here  and  seeks  to  reverse  this  judgment. 

Messrs.  Bushnell,  Gilman  &  Cook,  for  the  appellant. 

Messrs.  John  H.  &  Chas.  Fowler,  and  Mr.  J.  B.  Kice,  for 
the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

At  common  law,  no  judgment,  without  a  trial  of  the  issue 
tendered,  could  be  rendered  against  a  defendant  who  denied 
his  liability  by  a  valid  plea  tendering  an  issue  upon  the 
allegations  of  plaintiff.  Under  section  37  of  our  Practice 
act,  (Kev.  Stat.  p.  779,)  in  an  action  upon  a  contract  for  the 
payment  of  money,  a  plaintiff  is  entitled  to  judgment  by 
default,  if  he  "shall  file  with  his  declaration  an  affidavit 
showing  the  nature  of  his  demand, "  and  the  net  amount  due 
to  him  from  the  defendant,  unless  there  be  filed  a  plea,  and 
therewith  an  affidavit  of  the  merits  of  the  defence. 

The  statute  (Practice  act,  sec.  24,)  says,  "that  at  any  time 
before  final  judgment  in  a  civil  suit,  amendments  may  be 
allowed  upon  such  terms  as  are  just  and  reasonable  *  *  * 
in  any  matter,  either  of  form  or  substance,  in  any  process, 
pleading  or  proceeding,  which  may  enable  the  plaintiff  to  sus- 
tain the  action  for  the  claim  for  which  it  was  intended  to  be 
brought,  or  the  defendant  to  make  a  legal  defence." 
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The  filing  of  an  affidavit  of  claim  is  surely  a  "proceeding," 
which  (by  statute)  may  be  adopted  to  enable  a  plaintiff  to 
maintain  his  action.  A  majority  of  this  court  hold  that  the 
circuit  court  has  the  power,  under  the  statute,  at  any  time 
before  final  judgment,  to  amend  the  papers  constituting  the 
foundation  on  which  a  plaintiff  claims  judgment,  and  that 
this,  in  a  proper  case,  may  be  done  by  permitting  an  affidavit 
of  claim  to  be  filed,  even  after  a  plea  has  been  filed.  The 
bill  of  exceptions  does  not  purport  to  show  what  cause  was 
shown  in  support  of  the  motion  for  leave  to  file  such  an  affi- 
davit in  this  case.  It  would  doubtless  be  an  improvident 
exercise  of  discretion  in  a  court  to  allow  an  affidavit  of  claim 
to  be  filed  at  a  stage  of  the  case  so  late  as  here  shown,  with- 
out good  cause  brought  to  the  knowledge  of  the  court  in 
support  of  the  motion.  This  record  fails  to  show  that  such 
cause  was  not  shown.  Unless  the  contrary  is  affirmatively 
shown,  we  must  assume  that  such  cause  was  shown,  and  that 
the  circuit  court  acted  properly.  After  the  affidavit  of  claim 
was  properly  on  file,  the  plea  of  Spradling,  unsupported  by 
an  affidavit  of  merits,  was  under  our  statute  no  sufficient  bar 
to  the  action,  and  it  was  entirely  proper  to  strike  the  same 
from  the  files. 

The  record  shows  that  defendant  Spradling  had  full  oppor- 
tunity to  make  defence,  if  any  he  had.  He  was  present  by 
counsel  when  leave  was  given  to  file  the  affidavit  of  claim ; 
also,  when  his  plea  was  stricken  from  the  files,  and  also  when 
his  default  and  final  judgment  were  entered,  for  at  each  of 
these  proceedings  the  record  shows  that  he  "then  and  there 
excepted." 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 
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1.  Settlement — conclusive,  unless  impeached  for  fraud,  etc.  A  settle- 
ment made  by  attorneys  with  a  client  after  his  majority,  in  respect  to  moneys 
and  securities  received  by  the  former  on  a  compromise  of  litigation  affecting 
the  interest  of  the  latter,  while  a  minor,  and  for  attorney's  fees  and  advances 
made  in  his  behalf,  will  not  be  disturbed  unless  it  is  impeached  for  fraud, 
unfairness,  or  mistake. 

2.  Evidence— weight  of  evidence.  The  sworn  answer  of  two  defend- 
ants, and  their  testimony,  as  to  a  settlement  with#a  complainant,  and  its  fair- 
ness, is  not  overcome  by  the  testimony  of  the  complainant  alone,  impeaching 
its  fairness. 

Appeal  from  the  Appellate  Court  for  the  First  District ; 

heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county. 

I  Mr.  James  Felch,  for  the  appellant. 
Mr.  John  J.  Herrick,  for  the  appellees. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 
This  was  a  bill  in  equity,  brought  by  the  appellant,  William 
Bennett,  in  the  circuit  court  of  Cook  county,  against  George 
Sedgwick    and    James    M.   Walker,    seeking    an    account   of 
moneys  and  securities  received  by  the  latter  as  attorneys  of 
the  complainant,  arising  from  a  compromise  of  complainant's 
interest  in  a  tract  of  land  in  the  city  of  Chicago,  then  in  liti- 
gation.    The  case  was  heard  on  the  pleadings   and  proofs, 
and  the   circuit   court   dismissed  the  bill.     The   decree  was 
affirmed  by  the  Appellate   Court   for  the  First  District,  and 
Bennett  appealed  to  this  court.     Subsequent  to  the  decree  in 
the  circuit   court,  both   defendants   died,  and  the  appeal  is 
prosecuted  against  the  executrix  of  the  survivor. 
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It  appears  that  in  February,  1855,  Henry  Walker  and 
others  brought  a  bill  in  equity  in  the  circuit  court  of  Cook 
county,  against  Bennett,  setting  up  that  the  father  of  Bennett, 
in  1834,  purchased  of  the  United  States  a  certain  described 
tract  of  land  of  80  acres,  in  Cook  county;  that  he  subse- 
quently conveyed  the  same  to  one  Kinzie,  under  whom  Walker 
and  others  claimed  the  land ;  that  the  deed  to  Kinzie  was 
never  recorded,  and  had  been  lost ;  that  the  father  had  died, 
leaving  Bennett  his  sole  heir, — and  the  bill  asking  that  Ben- 
nett be  decreed  to  execute  a  deed  of  the  land  to  Walker  and 
others.  At  the  time  of  the  riling  of  the  bill  the  land  was  within 
the  limits  of  the  city  of  Chicago,  and  valued  at  from  $500,000 
to  $800,000.  Bennett  was  a  minor,  not  quite  eighteen  years 
of  age,  and  without  means,  and  Sedgwick  and  Walker,  being 
practicing  attorneys  in  Chicago,  were  employed  to,  and  did  as 
such  attorneys,  take  charge  of  the  defence  of  the  interest  of 
Bennett  in  the  land,  making  all  needed  disbursements.  On 
the  hearing  of  that  ease  it  was  decided  in  favor  of  the  com- 
plainants, and  to  the  effect  that  the  defendant,  Bennett,  had 
no  right  in  the  property.  The  case  was  taken  to  the  Supreme 
Court,  where  the  decision  was  affirmed. 

Pending  the  cause  in  the  Supreme  Court,  and  on  the  9th 
day  of  April,  1859,  a  compromise  was  effected,  so  far  as  60 
acres  of  the  land  involved  in  the  suit  were  concerned,  in 
virtue  of  which  there  were  received  by  Sedgwick  and  Walker 
seven  lots  in  the  city  of  Chicago,  valued  at  $3500,  $8200  in 
money,  and  $11,500  in  notes,  secured  by  mortgage.  Soon 
thereafter,  and  as  of  the  23d  day.  of  April,  1859,  a  settle- 
ment was  had  between  Bennett  and  Sedgwick,  whereby  the 
seven  lots,  valued  at  $3500,  and  $100  in  money,  were 
received  by  Bennett,  and  the  residue  of  what  was  received  on 
the  compromise  was  retained  by  Sedgwick  and  Walker. 

It  is  with  respect  to  the  money  and  securities  received  on 
this  compromise  that  the  bill  in  this  case,  filed  March  3, 
1873,  seeks  an  account,  it  alleging,  as  against  the  settlement 
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above  named,  and  in  excuse  of  the  delay  in  filing  the  bill, 
that  Bennett  accepted  the  seven  lots  as  his  share  arising  out 
of  the  compromise,  relying  upon  the  statement  of  Sedgwick 
and  Walker  that  they  only  received  money  enough  to  reim- 
burse them  for  what  they  had  paid  out,  without  informing 
Bennett  how  much  was  received  in  cash  and  notes,  and  that 
the  first  information  he  (Bennett)  had  of  the  amount  of 
money  and  notes  so  received,  was  in  November,  1869. 

The  bill  alleges  that  the  employment  of  Sedgwick  and 
Walker  was  under  an  agreement  that  the  two  latter  were  to 
advance  all  money  for  necessary  costs  and  expenses  of  every 
kind,  and  were  to  receive  for  such  money  to  be  advanced  and 
the  services  to  be  rendered  by  them  only  one-eighth  part  of 
whatever  should  be  recovered  or  realized  of  the  land.  Ben- 
nett and  his  mother  both  testify  that  such  an  agreement  in 
writing  was  entered  into  with  Sedgwick  and  Walker  in  1855, 
the  agreement  being  left  with  the  latter.  Sedgwick  and 
Walker  deny  the  making  of  any  such  agreement,  and  pro- 
duce a  written  agreement — which  they  testify  to  be  the  only 
one  ever  made  in  the  matter — entered  into  between  them  and 
Hugh  Maher,. the  guardian  of  Bennett,  dated  April  16,  1856, 
whereby  Sedgwick  and  Walker  were  to  make  all  advances 
for  costs,  etc.,  and  in  case  of  failure  in  the  suit  to  receive 
nothing  for  money  paid  out,  or  services,  but  in  case  of  any 
recovery,  by  suit  or  compromise,  they  to  be  repaid  all  money 
paid  out,  also  nine  times  the  amount  so  paid  out  for  the  risk 
in  making  such  advances,  and  they  to  retain  reasonable 
attorney's  fees  and  all  sums  paid  to  other  counsel,  for  services, 
employed  by  them  in  the  management  of  the  business,  after 
such  payments  the  remainder  to  be  equally  divided  between 
Bennett  and  Sedgwick  and  Walker. 

On  the  margin  of  this  agreement  there  appears  indorsed  a 
ratification  of  the  same,  signed  by  Bennett,  of  the  date  of 
x\ugust  28,  1858.  Bennett  came  of  age  July  IT,  1858.  This 
ratification,  if  understandingly  made,  would  be  strong  evidence 


528  Bennett  v.  Walker  et  al.  [Nov. 

Opinion  of  the  Court. 


against  the  alleged  agreement  of  1855,  and  that  the  agree- 
ment of  April  16,  1856,  with  Maher,  guardian,  was  all  the 
agreement  there  was  upon  the  subject.  But  without  remark- 
ing further  in  respect  to  these  agreements,  we  think  the 
disposition  of  the  case  should  rest  upon  the  settlement  which 
was  had  between  the  parties  in  1859,  and  which  seems  to 
have  been  made  without  reference  to  the  written  agreement  of 
April  16,  1856.  Bennett,  in  his  testimony,  speaks  of  this  as, 
and  calls  it,  a  settlement,  but  seeks  to  impugn  it  on  the  ground 
that  the  attorneys  did  not  disclose  to  him  what,  besides  the 
lots,  they  received  upon  the  compromise  they  made,  further 
than  that  they  received  just  barely  enough  money  to  reim- 
burse them  what  they  had  paid  out ;  that  he  never  knew 
anything  about  their  having  received  $8200  in  money,  and 
$11,200  in  notes,  secured  by  mortgage.  He  testifies  fully  to 
this,  but  there  is  his  testimony  alone  in  this  respect. 

The  answers  of  the  defendants  are  required  to  be  under 
oath,  and  by  their  sworn  answers  they  state  that  it  was 
explicitly  agreed  between  them  and  complainant  that  the 
latter  should  have  the  seven  lots  in  addition  to  the  money 
paid  out  to  and  for  him ;  that  defendants  were  to  retain  the 
amount  of  money  paid  out  by  them,  with  interest  at  ten  per 
cent,  till  April  23,  1859;  also,  the  amount  defendants  had 
agreed  to  pay,  and  did  pay,  amounting  to  $8453.89,  and  the 
notes  and  mortgages  which  had  been  received.  They  annex 
a  detailed  statement  of  their  advances,  amounting,  with  such 
interest,  to  $8447.77.  They  testify,  in  addition,  that  at  the 
settlement  it  was  mentioned  and  talked  over  what  was  the 
amount  of  notes  and  mortgages  received  on  the  compromise, 
and  the  amount  in  money  which  was  received,  and  that  it 
would  all  be  required  to  repay  their  advances ;  and,  further, 
that  the  makers  of  the  notes  were  insolvent,  and  on  fore- 
closure of  the  mortgages  securing  the  notes  they  realized  but 
$5764.96,  they  themselves  bidding  in  the  mortgaged  premises 
at  the  foreclosure  sale  for  that  sum. 
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This  settlement,  made  between  the  parties  at  a  time  when 
complainant  was  of  full  age  and  competent  to  act,  should 
stand,  unless  it  be  impeached  for  fraud,  or  mistake,  or  unfair- 
ness. The  unsupported  testimony  of  complainant  is  not 
sufficient  for  that  purpose  against  the  answers  under  oath 
and  the  testimony  of  the  defendants  to  the  contrary.  Appel- 
lant's counsel  admit  this  as  the  general  rule,  but  say  that  it 
should,  not  apply  in  this  case,  on  account  of  the  relation 
which  subsisted  between  the  parties, — that  of  attorney  and 
client ;  that  because  of  that  relation  the  burden  of  proof  was 
upon  the  defendants  to  show  affirmatively  that  the  settlement 
was  just  and  fair.  Even  if  the  general  rule,  that  where  a 
dealing  has  been  had  between  attorney  and  client,  and  the 
propriety  of  the  transaction  is  called  in  question,  the  onus  is 
upon  the  attorney  to  show  its  fairness,  does  apply  in  the  case 
of  such  a  settlement  as  the  one  here,  we  think  this  rule  of 
proof  is  met  in  the  present  case. 

As  observed,  there  is  but  a  single  witness,  the  complain- 
ant, impeaching  the  settlement ;  there  is  the  answer,  under 
oath,  of  the  defendants  sustaining  it.  As  evidence,  an  answer 
under  oath,  when  it  is  required,  is  more  than  the  equivalent 
of  the  testimony  of  one  witness,  so  that  the  answer  here 
makes  a  preponderance  of  evidence  in  favor  of  the  fairness 
of  the  settlement. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Portia  Gage 

v. 

William  M.  Bailey  et  al. 

Filed  at  Ottawa  November  10,  1881. 

1.  Tax  sale — notice  to  owner  or  occupant  essential  to  validity  of  tax 
deed.  Sec.  5  of  art.  9  of  the  constitution  of  1870,  guarantees  the  right  of 
redemption  from  sale  for  taxes  or  special  assessments  for  the  period  of  two 
years,  and  that  occupants  of  the  premises  sold  shall  in  all  cases  be  served 
with  notice  before  the  time  of  redemption  expires.  This  is  fundamental, 
and  a  compliance  with  it  is  an  indispensable  condition  precedent  to  the  right 
to  acquire  a  tax  deed. 

2.  Same — when  publication  is  sufficient.  To  make  notice  by  publication 
sufficient  to  authorize  a  deed  for  land  sold  for  taxes  or  special  assessments,  it 
must  be  shown  that  no  one  is  in  the  actual  possession  of  the  premises  at  the 
time  of  the  publication.  An  affidavit  made  more  than  five  months  before  the 
expiration  of  the  time  of  redemption,  that  no  one  was  in  possession  of  the 
premises,  and  that  they  were  vacant  and  unoccupied  at  that  time,  is  not 
sufficient  to  authorize  publication  by  notice  to  the  owner  in  a  newspaper. 

3.  Same — sufficiency  of  notice  of  purchase.  A  notice  by  publication  of 
a  purchase  of  land  for  taxes,  which  states  that  the  time  of  redemption  will 
expire  on  October  26,  1876,  when  it  does  not  expire  until  November  6,  1876, 
is  fatally  defective. 

Writ  of  Error  to  the  Circuit  Court  of   Cook  county ;  the 
Hon.  William  H.  Barnum,  Judge,  presiding. 


This  was  a  bill  filed  in  the  circuit  court  of  Cook  county 
by  William  M.  Bailey,  George  B.  Buggies  and  Amasa  M. 
Eaton,  trustees  under  the  will  of  Sarah  B.  Eaton,  deceased, 
praying  that  a  certain  tax  deed  executed  by  the  clerk  of  the 
county  court  of  Cook  county  to  Portia  Gage,  dated  February 
14,  1877,  be  set  aside  and  cancelled  as  a  cloud  on  the  title 
of  defendants  in  error.  The  circuit  court,  on  a  hearing, 
granted  the  relief  prayed  for,  setting  aside  the  tax  deed,  to 
reverse  which  decree  the  cause  is  brought  to  this  court. 
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Mr.  Augustus  N.  Gage,  and  Mr.  Henry  D.  Beam,  for  the 
plaintiff  in  error : 

1.  Even  in  a  direct  proceeding,  by  appeal,  to  reverse  the 
judgment,  error  or  informality  in  the  proceedings  of  any  of 
the  officers  connected  with  the  assessment,  levying  or  collect- 
ing of  the  taxes,  not  affecting  the  substantial  justice  of  the 
tax  itself,  will  not  vitiate  the  tax  or  assessment.  Kev.  Stat. 
1874,  p.  890,  sees.  190,  282 ;  Buck  v.  The  People,  78  111.  561 ; 
Thatcher  v.  The  People,  79  id.  597 ;  Purrington  v.  The  People, 
id.  11 ;  Enright  v.  The  People,  id.  214 ;  Chiniquy  v.  The  People, 
78  id.  570;  Wright  v.  The  People,  87  id.  582;  Beers  v.  The 
People,  83  id.  488. 

2.  Even  in  a  direct  proceeding,  by  appeal,  to  reverse  the 
judgment  of  the  county  court,  it  will  be  presumed  that  the 
taxes  are  properly  and  legally  assessed,  and  are  legally  and 
justly  due,  in  the  absence  of  proof  to  the  contrary.  The  col- 
lector's list  and  report  of  delinquent  lands,  in  the  manner 
prescribed  by  statute,  entitles  him  to  judgment,  unless  the 
tax-payer  satisfactorily  shows  that  the  taxes  have  been  paid, 
or  some  other  legal  defence  going  to  the  merits.  Beers  v. 
The  People,  83  111.  488 ;  Buck  v.  The  People,  78  id.  566. 

3.  The  collector's  return  is  of  itself  evidence,  and  ample 
evidence,  of  the  assessment,  the  levy  of  the  tax,  and  that  it 
is  due  and  unpaid.     Chiniquy  v.  The  People,  78  111.  574. 

4.  The  judgment  of  the  county  court  is  in  rem,  and  its 
adjudication  is  res  adjudicata,  and  no  collateral  attack  thereon 
can  be  made, — the  complainants  are  estopped.  Bev.  Stat, 
ch.  120,  sec.  191 ;  Bigelow  on  Estoppel,  (2d  ed.)  ch.  4,  pp. 
140-150;  Chesnut  v.  Marsh,  12  111.  173;  Mayo  v.  Ah  Loy, 
32  Cal.  479 ;  Porter  v.  Purdy,  29  N.  Y.  106 ;  The  People  v. 
Brislin,  80  111.  423  ;  C.  and  N.  W.  R.  R.  v.  People,  83  id.  467  ; 
Andrews  v.  People,  84  id.  28 ;  Graceland  Cemetery  v.  People, 
92  id.  619;  Griffith  v.  Bogart,  18  How.  158;  Gray  Y.Brignor- 
dello,  1  Wall.  627  ;  Pidgeon  v.  People,  36  111.  249  ;  Spellman  v. 
Curtenius,  12  id.  409 ;  Olcott  v.  People,  5  Gilm.  481 ;  Brown 
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v.  Joliet,  22  111.  123 ;   People  v.  Nichols,  49  id.  517 ;   St.  John 
v.  City  of  East  St.  Louis,   50  id.   92 ;    Atkins  v.  Hinman,  2 
Gilm.  437;    Starkie  on  Evidence,   sees.  320,  350,  380,  372; 
Grandson  v.   Leonard,  4  Cranch,   434;    Galston  v.  Hoyt,   13 
Johns.  561 ;    3  Wheat.   246 ;    McCahill  v.  Ins.   Co.   26  N.  J. 
Equity,  531 ;  Bradstreet  v.  Neptune  Ins.  Co.  3  Sumner,   600 
Young  v.  Thompson,  14  111.  380  ;  Young  v.  Lorain,  11  id.  624 
Hobson  v.  Eivan,  62  id.  146 ;   Conover  v.  Musgrave,  68  id.  58 
Osgood  v.  Blachnore,  59  id.   261 ;   Prescott  v.  Chicago,   60  id. 
121 ;  Feaster  v.  Fleming,  56  id.  457 ;   Thompson  v.  Morris,  57 
id.  333 ;  Rogers  v.  Higgins,  id.  244 ;  Karnes  v.  People,  73  id. 
274 ;   Zej9jp  v.  ila^r,  70  id.  223 ;   PeopZe  v.  Gra?/,  72  id.  343  ; 
Midford  v.  Stalzenback,  46  id.  303. 

Mr.  J.  P.  Altgeld,  and  Messrs.  Peckham  &  Beown,  for  the 
defendants  in  error : 

1.  The  town  tax  of  the  town  of  West  Chicago,  for  the 
year  1872,  and  which  formed  a  part  of  the  sum  for  which  the 
land  was  sold,  was  absolutely  void. 

2.  The  sale  was  void  because  it  was  held  on  a  different 
day  from  that  fixed  by  statute,  and  the  record  nowhere 
shows  an  adjournment. 

3.  No  sufficient  notice  was  given  before  taking  out  a  deed. 
The  tax  was  never  levied  by  the  town  authorities,  and  the 
county  board  failed  to  levy  it  as  it  was  then  required  by  law. 
See  art.  13  of  the  Township  law,  sec.  124 ;  Kev.  Stat.  ch.  39, 
sec.  4,  art.  4 ;  Wisner  v.  Bidlard,  43  111.  471 ;  Purrington  v. 
People,  79  id.  11. 

The  cases  cited  by  plaintiff  in  error  simply  hold  that  the 
judgment  of  the  county  court  cures  formal  matters.  This 
question  is  not  new.  It  was  settled  in  McLaughlin  v.  Thomp- 
son, 55  111.  249 ;  Belleville  Nail  Co.  v.  People,  98  id.  399. 

The  third  ground  urged  for  holding  the  deed  void  was,  that 
there  was  no  sufficient  notice  given  of  the  expiration  of  the 
time  of  redemption  from  the  sale. 
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Notice  was  given  only  by  publication.  No  personal  notice 
was  given  to  anybody.  Three  affidavits  were  filed  before 
taking  out  the  deed,  viz :  the  affidavits  of  Edward  L.  Couch, 
W.  K.  Morley  and  Asahel  Gage,  neither  of  which  makes  a 
case  for  publication. 

The  land,  at  the  time  the  notice  should  have  been  given, 
was  owned  by  Joseph  J.  Blanchard,  who  was  then,  and  had 
been  for  some  years,  engaged  in  business  in  Chicago,  and 
could  easily  have  been  found.  At  the  same  time,  one  John 
Johnston,  Jr.,  who  also  lived  in  the  city,  held  a  trust  deed  on 
the  land  which  was  subsequently  foreclosed  and  under  which 
defendants  in  error  acquired  title.  But  no  attempt  was  made 
to  serve  either  the  owner  or  the  trustee  with  notice,  nor  was 
any  reason  given  for  not  doing  so.  See  sec.  5,  art.  9,  const, 
of  1870,  and  Bev.  Stat.  1874,  p.  893,  sees.  216,  217. 

If  any  notice  could  then  have  been  given  to  owners  and 
parties  interested  that  would  have  been  legal,  it  must  have 
been  such  a  notice  as  the  common  law  would  recognize,  viz, 
personal  notice.  Now,  as  no  such  notice  was  given  or 
attempted  to  be  given  to  Blanchard,  the  owner,  nor  to  John- 
ston, the  trustee,  although  both  were  at  the  time  engaged  in 
business  in  Chicago  and  could  easily  have  been  found,  the 
deed  must  be  held  to  be  void.  Wilson  v.  McKennon,  52  111. 
43;  Barnard  v.  Hoyt,  63   id.  341;   Cooley  on   Taxation,  336. 

But  the  notice  as  published  was  void  for  the  further  reason 
that  it  did  not  correctly  state  the  date  when  the  time  for 
redemption  would  expire.  It  stated  that  the  time  for  redemp- 
tion would  expire  October  26,  1876.  This  would  have  been 
t correct  had  there  been  no  subsequent  sale  of  the  property  for 
taxes. 
On  the  proposition  that  if  a  court  of  chancery  found  this 
tax  deed  void  and  a  cloud  on  the  title,  it  might  set  it  aside, 
we  cite,  Bev.  Stat.  1874,  ch.  22,  sec.  50;  Wing  v.  Sherer,  77 
111.  200;  Emery  v.  Coohran,  82  id.  65. 


534  Gage  v.  Bailey  et  al.  [Nov. 


Opinion  of  the  Court. 


Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  by  defendants  in  error  against  plaintiff  in 
error,  to  set  aside  a  deed  made  under  a  certain  sale  for  taxes 
as  a  cloud  upon  the  title  of  defendants  in  error. 

Section  5,  of  article  9,  of  the  constitution  of  1870,  pro- 
vides:  "The  right  of  redemption  from  all  sales  of  real 
estate  for  the  non-payment  of  taxes  or  special  assessments, 
of  any  character  whatever,  shall  exist  in  favor  of  owners  and 
persons  interested  in  such  real  estate  for  a  period  of  not  less 
than  two  years  from  such  sales  thereof.  And  the  General 
Assembly  shall  provide  by  law  for  reasonable  notice  to  be 
given  to  the  owners  or  parties  interested,  by  publication  or 
otherwise,  of  the  fact  of  the  sale  of  the  property  for  such 
taxes  or  assessments,  and  when  the  time  of  redemption  shall 
expire  :  Provided,  that  occupants  shall  in  all  cases  be  served 
with  personal  notice  before  the  time  of  redemption  expires. " 

For  the  purpose  of  executing  this  section,  it  is  enacted  in 
section  216,  chapter  120,  Eev.  Stat.  1874,  as  follows: 

"Sec.  216.  *  *  *  Such  purchaser  or  assignee  shall 
serve  or  cause  to  be  served  a  written  or  printed,  or  partly 
written  and  partly  printed,  notice  of  such  purchase  on  every 
person  in  actual  possession  or  occupancy  of  such  land  or  lot, 
and  also  the  person  in  whose  name  the  same  was  taxed  or 
specially  assessed,  if,  upon  diligent  inquiry,  he  can  be  found 
in  the  county,  at  least  three  months  before  the  expiration  of 
the  time  of  redemption  on  such  sale ;  in  which  notice  he 
shall  state  when  he  purchased  the  land  or  lot,  in  whose  name 
taxed,  the  description  of  the  land  or  lot  he  has  purchased,  for 
what  year  taxed  or  specially  assessed,  and  when  the  time  of 
redemption  will  expire.  If  no  person  is  in  actual  possession 
or  occupancy  of  such  land  or  lot,  and  the  person  in  whose 
name  the  same  was  taxed  or  specially  assessed,  upon  diligent 
inquiry  can  not  be  found  in  the  county,  then  such  person  or 
his   assignee  shall  publish  such  notice  in  some  newspaper 
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printed  in  such  county,  and  if  no  newspaper  is  printed  in  the 
county,  then  in  the  nearest  newspaper  that  is  published  in 
this  State  to  the  county  seat  of  the  county  in  which  such 
land  or  lot  is  situated ;  which  notice  shall  be  inserted  three 
times,  the  first  time  not  more  than  five  months,  and  the  last 
time  not  less  than  three  months  before  the  time  of  redemp- 
tion shall  expire. " 

In  the  present  case,  the  property  belonged,  at  the  time  it 
was  sold  for  non-payment  of  taxes,  and  for  some  time  after- 
wards, to  one  Joseph  J.  Blanchard,  but  it  was  assessed  as 
belonging  to  an  unknown  owner,  and  no  personal  notice  by 
the  purchaser  at  the  tax  sale  of  the  time  when  the  period  of 
redemption  from  such  sale  would  expire  was  served  upon  any- 
body. 

On  the  2d  day  of  March,  1876,  one  Edward  L.  Couch 
made  and  subscribed  an  affidavit,  in  which  he  deposed  that 
he  was  the  agent  of  Asahel  Gage,  the  purchaser  at  the  tax 
sale,  and  that  as  such  agent  he  visited  the  premises  in  con- 
troversy on  the  23d  day  of  November,  1875,  for  the  purpose 
of  serving  notice  of  the  purchase  of  the  property  at  the  tax 
sale,  and  when  the  period  of  redemption  would  expire,  upon 
the  occupant,  but  there  was  no  person  in  possession  of  the 
premises,  and  that  the  premises  were  vacant  and  unoccupied, 
and  had  been  so  for  more  than  three  months  previous" to  that 
date. 

On  the  31st  of  May,  1876,  one  W.  B.  Morley  also  made 
and  subscribed  an  affidavit,  in  which  he  deposed  that  he  also 
was  the  agent  of  Asahel  Gage,  the  purchaser  at  the  tax  sale ; 
that  as  such  agent  he  visited  the  premises  in  controversy  on 
the  15th  day  of  May,  1876,  for  the  purpose  of  serving  notice, 
the  same  as  alleged  by  Couch  in  his  affidavit,  on  the  occu- 
pant, but  there  was  no  person  in  possession  of  said  premises ; 
that  he  is  acquainted  with  said  premises,  and  that  the  same 
were  vacant,  unoccupied,  and  in  the  possession  of  no  person 
at  that  time  and  for  more  than  thirty  days  previous. 
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Asahel  Gage  made  and  subscribed  his  affidavit  on  the  14th 
of  February x  1877,  in  which  he  deposed  that  he  purchased 
the  property  in  controversy  at  the  tax  sale,  and  caused  to  be 
published  a  notice,  which  will  hereafter  be  referred  to.  He 
states  nothing  in  regard  to  the  premises  being  unoccupied. 

There  is  no  proof  in  the  record,  by  affidavit  or  otherwise, 
that  diligent,  or  indeed  any,  inquiry  was  made  to  find  the 
owner  of  the  property.  The  property  was  sold  on  the  26th 
of  October,  1874,  and,  of  course,  two  years  from  that  time 
would  expire  October  26,  1876.  But  on  November  6,  1874, 
the  record  also  shows  the  same  property  was  sold  for  the 
city  taxes  of  the  city  of  Chicago  for  the  year  1873,  and  it  is 
.provided  by  section  211,  chapter  120,  Eevised  Statutes  1874: 
"If  any  purchaser  qf  real  estate  sold  for  taxes  or  special 
assessments,  shall  suffer  the  same  to  be  again  sold  for  taxes 
or  special  assessments  before  the  expiration  of  the  last  day 
of  the  second  annual  sale  thereafter,  such  purchaser  shall 
not  be  entitled  to  a  deed  for  such  real  property  until  the 
expiration  of  a  like  term  from  the  date  of  the  second  sale, 
during  which  time  the  land  shall  be  subject  to  redemption, 
upon  the  terms  and  conditions  prescribed  in  this  act. "   *    *    * 

It  will  be  observed  the  section  of  the  constitution  we  have 
quoted  guarantees  the  right  of  redemption  for  the  period  of 
two  years,  and  that  occupants  shall  in  all  cases  be  served 
with  notice  before  the  time  of  redemption  expires,  and  this  is 
fundamental,  and  compliance  with  it  is  an  indispensable  con- 
dition precedent  to  the  right  to  make  a  deed.  Holbrook  v. 
Fellows,  38  111.  440. 

The  notice  required  by  section  216,  chapter  120,  Bev.  Stat. 
supra,  it  will  be  remembered,  is  to  be  by  publication, — the  first 
not  more  than  five  months  and  the  last  not  less  than  three 
months  before  the  time  of  redemption  shall  expire, — but 
no  publication  is  to  be  made  until  it  shall  be  made  to  appear 
that  no  person  is  in  the  actual  possession  or  occupancy  of  the 
land  or  lot,  and  the  person  in  whose  name  the  same  was  taxed, 
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upon  diligent  inquiry  can  not  be  found.  This  can,  of  course, 
only  mean  that  no  person  is  in  the  actual  possession  at  the 
time  of  the  publication,  for  the  important  and  controlling 
requirement  is,  the  occupant  shall  have  notice.  If  there 
is  an  occupant,  he  must  have  personal  notice,  and  there  can 
be  no  presumption  of  the  sufficiency  of  notice  by  publication 
until  it  is  excluded  that  when  it  was  made  there  was  no 
occupant.  Now,  the  affidavits  here  fall  short  of  showing  that 
there  was  no  occupant  up  to  within  five  months  of  the  expi- 
ration of  the  time  of  redemption.  The  time  of  redemption, 
we  have  seen,  expired  November  6,  1876,  and  five  months 
before  that  time  would  be  June  6,  1876.  But  Couch's  affi- 
davit was  made  on  the  2d  of  March,  1876,  and  that  of  Morley 
on  the  31st  of  May,  1876,  and  of  course  neither  can  be 
accepted  as  proof  of  anything  that  transpired  subsequent  to 
the  time  it  was  made. 

But  the  notice  itself  is  liable  to  objection.  It  stated  the 
time  for  redemption  would  expire  October  26,  1876,  instead 
of  November  6,  1876,  and  this  was  held  fatal  in  Wilson  et  al. 
v.  McKenna,  52  111.  43,  and  Barnard  v.  Hoyt,  63  id.  341. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Harvey  B.  Hurd 

v. 

William  T.  Johnson. 

Filed  at  Ottawa  November  10,  1881. 

1.  Mandamus — whether  it  will  lie.  While  the  remedy  by  mandamus 
rests  largely  in  the  discretion  of  the  court,  yet  the  rule  is  uniform  and  inflexi- 
ble that  the  writ  will  not  be  granted  unless  the  relator's  right  to  it  is  clearly 
established. 

2.  Same — to  compel  county  treasurer  to  pay  county  order.  As  a  general 
rule  mandamus  will  lie  to  compel  a  county  treasurer,  or  other  public  disburs- 
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ing  officer,  to  pay  an  order  legally  drawn  upon  funds  in  his  hands,  subject  to 
the  payment  of  the  same,  and  this  though  he  has,  through  inadvertence  or 
mistake,  paid  the  amount  to  one  not  entitled  to  be  paid. 

3.  But  when  by  reason'of  a  complication  of  extraneous  circumstances  not 
specifically  provided  for  by  the 'statute,  a  well-founded  doubt  arises,  either 
as  to  the  right  of  the  applicant  to  receive  the  fund,  or  the  duty  of  the  officer 
to  pay  it  out,  mandamus  is  not  the  proper  remedy.  The  right  in  such  case 
being  doubtful,  the  claimant  must  resort  to  some  other  appropriate  remedy 
to  determine  it. 

4.  County  officers — no  power  to  bind  county  by  commercial  paper. 
The  officers  or  official  agents  of  a  county  or  other  municipal  corporation, 
without  express  legislation,  have  no  power  to  issue  commercial  paper,  and 
thereby  impose  upon  the  municipality  the  duties  and  liabilities  incident  to 
such  paper;  and  the  statute  for  the  issuing  of  county  orders  confers  no  such 
power. 

5.  County  orders — as  negotiable  or  commercial  paper — rights  of 
assignee.  Warrants  or  orders  drawn  by  one  municipal  officer  upon  another 
in  the  disbursement  of  the  funds  of  the  municipality  and  payment  of  its 
indebtedness,  are  not  regarded  as  negotiable  or  commercial  paper,  cutting 
off  equities  against  the  corporation.  Chapter  98  of  the  Kevised  Statutes, 
entitled  "Negotiable  Instruments,"  has  no  application  to  such  warrants  or 
orders. 

6.  A  county  order  does  not  possess  the  essential  qualities  of  commercial 
paper.  When  countersigned  and  registered  by  the  treasurer,  it  is  at  once 
due  without  presentment,  and  whether  assigned  or  not  is  always  open  to  any 
defence  proper  against  the  original  payee. 

7.  An  assignment  of  a  county  order,  however,  is  valid  to  pass  the  legal 
title  of  the  payee,  so  as  to  enable  the  assignee  to  sue  in  his  own  name. 

8.  Loss  of  county  order — rights  of  the  parties.  A  county  order  for 
an  indebtedness  not  being  a  payment,  its  loss,  even  though  the  order  is 
indorsed  in  blank,  can  not  affect  the  right  of  the  payee  to. payment  of  his 
debt.  In  such  case  it  is  proper  to  issue  to  him  a  duplicate  order,  on  the  pay- 
ment and  surrender  of  which  the  original  order  will  become  inoperative  and 
void. 

9.  When  there  has  been  no  actual  transfer  or  payment  of  a  county  order 
before  the  proper  county  officers  are  notified  of  its  loss,  the  original  creditor 
will  be  entitled  to  payment  notwithstanding  such  loss,  and  the  holder  of 
the  lost  order,  though  an  innocent  purchaser  for  its  full  market  value,  will  be 
without  remedy  against  the  county,  whether  the  order  was  transferred  by 
written  assignment  or  by  delivery  only. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 
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Mr.  H.  B.  Hurd,  for  the  appellant : 

We  do  not  claim  that  county  orders  and  other  municipal 
obligations  have  that  quality  of  negotiable  paper  which  cuts 
off  inquiry  into  its  validity  in  the  hands  of  innocent  holders. 
Such  paper  is  always  open  to  inquiry  into  the  power  of  the 
authorities  to  issue  it,  and  to  determine  that  question  the 
consideration  and  the  state  of  the  account  between  the  par- 
ties, at  the  time  of  its  issue,  may  be  inquired  into.  School 
Directors  v.  Fogleman,  76  111.  189;  Hewitt  v.  Scliool  District, 
U  111.  528. 

To  the  same  effect  are  the  cases  cited  by  Mr.  Dillon  in  his 
note  to  sec.  487,  (3d  ed.)  Municipal  Corporations,  and  this  is 
the  extent  to  which  they  go. 

With  this  exception  such  paper  has  almost  uniformly  been 
held  to  be  governed  by  the  same  rules  as  other  negotiable 
paper.  The  Mayor  v.  Ray,  19  Wall.  468;  Bank  v.  Farming- 
ton,  41  N.  H.  32 ;  Bull  v.  Sims,  23  N.  Y.  570 ;  Kelley  v.  Mayor 
of  Brooklyn,  4  Hill,  265 ;  1  Daniel's  Negotiable  Instruments, 
(2d  ed.)  sec.  428. 

Whatever  may  be  the  law  in  other  States,  county  orders, 
when  legally  issued,  are,  in  this  State,  negotiable  by  indorse- 
ment.. Eev.  Stat.  ch.  98,  sees.  3,  4;  Garvin  v.  Wiswell,  83 
111.  215 ;  City  of  Springfield  v.  Hickox,  2  Gilm.  241 ;  Johnson 
v.  County  of  Stark,  24  111.  75 ;  Supervisors  of  Mercer  Co.  v. 
Hubbard,  45  id.  139 ;  Criminal  Code,  sec.  212 ;  Kev.  Stat. 
1845,  ch.  28,  sec.  23;  Kev.  Stat.  1874,  ch.  120,  sec.  154. 

The  main  question  is,  whether,  after  the  payee  had  by  his 
own  act  and  fault  placed  the  order  beyond  his  control,  it  was 
within  the  power  of  himself  and  the  county  board  to  prejudice 
the  rights  of  those  into  whose  hands  it  had  then  or  might 
thereafter  come  in  the  regular  course  of  business.  See 
Story  on  Promissory  Notes,  590 ;  Morris  v.  Preston,  93  111. 
215. 

The  power  of  the  county  board  was  exhausted  with  the 
issuance  of  this  order,  and  it  had  no  jurisdiction  to  issue  a 
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second  on  the  same  debt  while  this  was  outstanding.  Eev. 
Stat.  ch.  35,  sec.  10,  and  ch.  36,  sees.  7,  8,  9. 

The  manner  of  issuing  county  orders,  and  of  their  pay- 
ment, is  carefully  provided  for  by  law.  All  discretion  on  the 
part  of  the  county  officials  is  taken  away  by  this  legislation. 
County  of  Hardin  v.  McFarlan,  82  111.  138;  Bond  Cases,  12 
S.  C.  201 ;  Shirk  v.  Pulaski  County,  4  -Dillon,  209 ;  The  Floyd 
Acceptances,  7  Wall.  666. 

The  statement  in  the  order  that  it  is  payable  "out  of  money 
in  the  treasury  not  otherwise  appropriated, "  does  not  deprive 
the  order  of  its  negotiability.     Bull  v.  'Sims,  23  N.  Y.  570. 

Mandamus  is  the  proper  remedy.  People  ex  rel.  Clemens 
v.  Smith  and  Miner,  43  111.  219 ;  People  ex  rel.  v.  Lippincott, 
72  id.  578 ;  High  on  Extraordinary  Legal  Eemedies,  sees. 
110-112. 

Mr.  Consider  H.  Willett,  for  the  appellee : 
1.  Mandamus  is  not  the  proper  remedy  under  the  facts  of 
this  case.  It  does  not  lie  in  such  a  case  until  after  judgment 
has  been  obtained  and  the  county  refuses  to  levy  taxes  for  its 
payment.  People  v.  Cairo,  50  111.  154;  Chicago  v.  People, 
48  id.  416  ;  Moses  on  Mandamus,  15,  60,  61 ;  High  on  Extra- 
ordinary Eemedies,  8,  9,  10 ;  People  v.  Clark,  50  111.  213. 

In  the  case  at  bar,  in  the  Appellate  Court,  {Johnson  v. 
People,  8  Bradw.  397,)  Bailey,  J.,  said:  "The  rule  is  inflex- 
ible, ever  since  the  passage  of  the  amendatory  act  of  1874, 
that  mandamus  will  not  lie  where  the  right  sought  to  be 
enforced  is  doubtful.  The  party  resorting  to  this  writ  must 
show  a  clear  legal  right  to  have  the  thing  sought  by  it  done. 
(People  v.  Village  of  Crotty,  93  111.  180 ;  People  v.  Klokke,  92 
id.  134).  The  least  that  can  be  said  in  this  case  is,  that  the 
relator  has  failed  to  show  such  clear  legal  right  to  paj^ment 
of  the  county  order  in  question  as  can  entitle  him  to  have 
such  payment  enforced  by  mandamus. "  County  of  St.  Clair 
v.  People  ex  rel.   85  111.  396;  People  ex  rel.  v.  Lieb,  id.  483; 
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People  ex  rel.  v.  Trustees  of  Schools,  86  id.  613  ;  People  ex  rel. 
v.  Highway  Comrs.  88  id.  142 ;  Rogers  v.  People,  6S  id.  154. 

2.  County  orders  are  not  negotiable  paper,  and  are  not 
made  so  by  sec.  3,  chap.  98,  Eevised  Statutes.  That  does 
not  apply  to  municipal  corporations.  Madison  County  v. 
Bartlett,  1  Scam.  69 ;  Pekin  v.  Reynolds,  31  111.  532 ;  Hewitt 
v.  Normal  School  District,  94  id.  532. 

County  orders  are  not  negotiable  because  payable  out  of 
specific  funds  which  are  raised  by  taxation.  Whatever  de- 
fects reach  this  fund  also  reach  the  county  orders.  Turner 
v.  P.  and  S.  Railroad  Co.  95  111.  134;  Baird  v.  Underwood, 
74  id.  176 ;  Husband  v.  Epling,  81  id.  172 ;  Mills  v.  Kuyken- 
dall,  2  Black,  47 ;  West  v.  Foreman,  21  Ala.  400 ;  Corbett  v. 
hate,  24  Ga.  287. 

An  essential  quality  of  negotiable  paper  is  the  personal 
liability  of  the  maker,  and  there  being  no  personal  liability 
upon  any  one  for  the  payment  of  a  county  order,  establishes 
conclusively  its  non-negotiable  character.  Turner  v.  P.  and 
S.  Railroad  Co.  95  111.  146 ;  Bank  of  Montreal  v.  C.  C.  and 
W.  Railroad  Co.  48  Iowa,  518. 

In  the  following  cases  county  orders  were  held  not  negotia- 
ble:  Hyde  v.  Franklin  County,  27  Vt.  185;  People  v.  Eldo- 
rado County,  11  Cal.  170  ;  Dana  v.  San  Francisco  County,  19  id. 
486 ;  Keller  v.  Hicks,  22  id.  457 ;  People  v.  Gray,  23  id.  125. 

City  warrants  held  not  to  be  negotiable  in  the  following 
cases:  Clark  v.  City  of  Des Moines,  19  Iowa,  199;  Argenti 
v.  San  Francisco,  16  Cal.  255  ;  Mason  v.  San  Francisco,  16  id. 
285 ;  Hackettstown  v.  Schwackhamer,  8  Vroom,  191 ;  Knapp 
v.  Hoboken,  10  id.  194;  Nashville  v.  Ray,  19  Wall.  468. 

School  orders  held  not  negotiable  :  Ohio  ex  rel.  v.  Treasurer 
of  Liberty  Township,  22  Ohio  St.  144  ;  School  Directors  v.  Fogle- 
man,  76  111.  189  ;  Hewitt  v.  Normal  School  District,  94  id.  528. 

Town  orders  held  not  negotiable :  Smith  v.  Inhabitants  of 
Cheshire,  13  Gray,  318 ;  Matthis  v.  Town  of  Cameron,  62  Mo. 
504. 
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County  orders,  though  held  assignable,  also  held  in  the 
following  cases  not  negotiable  like  commercial  paper,  but  that 
all  defences  could  be  interposed  as  though  not  assigned: 
Willey  v.  Greenhish,  30  Me.  452 ;  Sturtevant  v.  Inhabitants  of 
Liberty,  46  id.  457;  Emery  v.  Mariaville,  56  id.  315;  Clark 
v.  Polk  County,  19  Iowa,  248;  Clark  v.  Des  Moines,  id.  199; 
Hackettstown  v.  Schwackhamer,  8  Vroom,  (N.  J.)  191 ;  Knapp 
v.  Hoboken,  10  id.  394 ;  Mayor  v.  Ray,  10  Wall.  468. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  by  the  People,  on  the  relation  of  Harvey 
B.  Hurd,  from  a  judgment"  of  the  Appellate  Court  for  the 
First  District,  reversing  a  judgment  of  the  circuit  court  of 
Cook  county,  awarding  a  peremptory  mandamus  commanding 
the  county  treasurer  of  Cook  county  to  pay  to  the  relator, 
Harvey  B.  Hurd,  $250,  the  amount  of  a  county  order  issued 
by  Cook  county  to  John  Comiskey,  on  account  of  his  services 
as  clerk  of  the  county  board. 

The  order  was  in  the  usual  form,  bearing  date  June  1, 1877, 
signed  by  the  county  clerk,  and  countersigned  and  registered 
by  the  treasurer.  On  the  day  of  its  issue,  Comiskey,  the 
payee,  indorsed  it  in  blank,  and  while  on  his  way  to  the 
treasurer's  office  to  obtain  payment  casually  lost  it,  and  it 
subsequently  came  into  the  hands  of  the  relator  in  the  regu- 
lar course  of  business,  he  having  purchased  the  same  in  good 
faith  at  its  full  market  value,  without  any  notice  of  the 
defective  title.  On  the  25th  of  the  same  month,  on  proof  of 
the  loss  of  the  order  by  Comiskey,  a  duplicate  order  was  issued 
to  him  by  order  of  the  county  board,  which  was  paid  by  the 
county  treasurer  in  August  following,  and  before  the  com- 
mencement of  the  present  proceeding,  the  county  neither 
taking  nor  requiring  any  indemnity  from  Comiskey  on  account 
of  the  lost  order. 

Two  questions  are  presented  for  our  determination  by  the 
foregoing  state  of  facts  : 
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First — Assuming  the  county  is  liable  to  the  relator  in  some 
form  of  action,  is  mandamus  the  proper  remedy  ? 

Second — Is  the  county,  under  the  facts  stated,  liable  to  the 
relator  in  any  form  of  action? 

In  the  view  we  have  taken  of  this  case,  both  these  ques- 
tions must  be  answered  in  the  negative. 

It  is  to  be  remarked,  in  the  first  place,  that  all  the  duties 
of  a  statutory  disbursing  officer,  such  as  county  treasurer,  are 
generally,  if  not  universally,  specifically  denned  by  statute, 
so  that  ordinarily,  where  no  discretion  is  given  him  in  the 
discharge  of  those  duties,  there  can  be  no  just  ground  for 
controversy  as  to  when  he  will  be  bound  to  honor  orders 
drawn  on  him,  and  when  he  will  not.  Hence,  as  a  general 
rule,  mandamus  will  lie  to  compel  a  county  treasurer,  or  other 
disbursing  officer,  to  pay  an  order  legally  drawn  upon  funds 
in  his  hands,  subject  to  the  payment  of  such  order.  Nor 
would  the  rule,  in  this  respect,  be  changed  by  reason  of  the 
officer  having,  through  inadvertence  or  misapprehension  of 
duty,  made  payment  to  another  who  had  no  claim  upon,  or 
pretence  of  right  to,  the  fund  thus  paid  out.  The  People  ex  rel. 
v.  Smith  and  Miner,  43  111.  219.  But  where,  in  such  case, 
by  reason  of  a  complication  of  extraneous  circumstances  not 
specifically  provided  for  by  the  statute,  a  well-founded  doubt 
arises,  either  as  to  the  right  of  the  applicant  to  receive  the 
fund,  or  the  duty  of  the  officer  to  pay  it  out,  mandamus  is  not 
the  proper  remedy.  The  right  in  such  case  being  doubtful, 
the  claimant  must  resort  to  some  other  appropriate  remedy  to 
determine  it.  The  People  ex  rel.  v.  Dulaney  et  al.  96  111.  503  ; 
The  People  ex  rel.  v.  Klokke  et  al.  92  id.  134. 

While  the  remedy  by  mandamus  rests  largely  in  the  discre- 
tion of  the  courts,  yet  the  rule  is  uniform  and  inflexible  that 
the  writ  will  not  be  granted  unless  the  relator's  right  to  it  is 
clearly  established.     People  ex  rel.  v.  Davis  et  al.  93  111.  133. 

It  is  difficult  to  perceive  upon  what  theory  it  can  be  seri- 
ously contended  that  the  relator  has  shown  a  clear  right 
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to  the  writ  in  this  case.  The  county  was  indebted  to  Comis- 
key,  on  account  of  his  services  as  clerk,  in  the  sum  of  $250. 
The  drawing  of  the  order  on  the  county  treasurer  for  that 
sum  did  not  operate  as  a  payment,  or  change  the  character 
of  the  indebtedness.  The  order  was  given  simply  because 
it  was  an  essential  part  of  the  plan  or  system  which  the  law 
has  provided  for  the  disbursement  of  the  county  funds  and  the 
payment  of  its  indebtedness.  By  means  of  these  orders  any 
discrepancies  between  the  allowances  made  by  the  county 
board  and  the  account  of  the  treasurer  can  be  easily  detected. 
They  serve  as  vouchers  in  the  hands  of*  the  treasurer,  and 
this  was  doubtless  the  primary  object  of  the  legislature  in 
requiring  them  to  be  issued.  This  being  so,  the  mere  loss  of 
the  order  in  question,  although  indorsed  in  blank,  could  not 
have  affected  the  right  of  Comiskey  to  payment  for  his 
services.  It  was,  therefore,  entirely  proper  for  the  county 
board  to  order  the  county  clerk  to  issue  a  duplicate  order  for 
the  amount,  so  as  to  provide  the  treasurer  with  the  appro- 
priate voucher  on  payment.  This  was  done.  The  debt  hav- 
ing been  paid  upon  the  surrender  of  the  duplicate  order,  the 
original  order  became  inoperative  and  void. 

It  is  claimed,  however,  that  the  order  in  question  is  to  be 
regarded  as  negotiable  paper,  and  that  the  relator  having 
purchased  it  at  its  full  market  value,  in  the  regular  course 
of  business,  without  notice  of  any  infirmity  in  it,  the  county 
is  bound  to  protect  him  by  paying  the  amount  of  the  order 
again ;  and  this  brings  us  to  the  second  question  presented 
for  our  determination,  nalmely :  Is  the  county  liable,  under 
the  facts  of  this  case,  in  any  form  of  action  ? 

If  any  one  proposition  can  be  regarded  as  clearly  and  defi- 
nitely settled  beyond  all  question,  it  is  that  the  officers  or 
official  agents  of  a  county  or  other*municipal  corporation  have 
no  power,  without  express  legislation  for  that  purpose,  to  issue 
commercial  paper,  and  thereby  impose  upon  the  municipality 
the  duties  and  liabilities  incident  to  such  paper.    And  we  think 
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it  equally  clear,  as  shown  by  the  whole  course  of  decisions  in 
this  State,  that  the  statute  authorizing  the  issuing  of  county 
orders  was  not  intended  to,  nor  does  it,  confer  any  such 
power,  nor  do  those  orders,  when  issued,  possess  the  essen- 
tial qualities  and  attributes  of  commercial  paper.  As  soon 
as  countersigned  and  registered  by  the  treasurer  they  are  at 
once  due,  without  presentment  for  or  demand  of  payment, 
and  hence,  whether  assignable  or  not,  they  are  always  open 
to  any  defence  which  would  be  available  if  the  suit  were 
brought  in  the  name  of  the  original  payee.  Indeed,  it  is 
admitted  by  counsel  in  this  case  that  the  true  state  of  the 
account  between  the  payee  of  the  order  and  the  county  may 
always  be  shown  by  way  of  defence,  even  as  against  an  inno- 
cent holder.  This  is,  in  effect,  conceding  they  are  not  com- 
mercial paper,  for,  if  commercial  paper,  such  a  defence  would 
not  be  available  as  against  an  innocent  holder.  In  all  cases 
the  county  has  to  deal  with  the  indebtedness  which  the  order 
represents,  and  it  can  not  be  made  liable  twice  on  account  of 
the  same  indebtedness.  Should  the  officer  pay  the  claim  to 
an  unauthorized  person  not  in  possession  of  the  order,  it 
would  not  operate  as  a  discharge  of  the  debt,  and  the  officer 
would  be  personally  liable  for  a  misappropriation  of  the 
fund.  The  creditor  of  the  county  is  not  to  be  deprived  of  his 
claim  because  he  has  accidentally  lost  the  order  which  repre- 
sents it,  provided  he  notifies  the  county  of  the  loss  before 
payment  to  the  holder  of  the  order,  who  must  necessarily 
derive  his  title  through  a  polluted  source.  Where  there  has 
been  no  actual  transfer  or  payment  of  the  indebtedness  before 
the  proper  authorities  of  the  county  are  notified  of  the  loss  of 
the  order,  the  creditor  will  be  entitled  to  payment  notwith- 
standing such  loss,  and  the  holder  of  such  lost  order  will  be 
remediless,  so  far  as  the  county  is  concerned.  His  only 
remedy  would  be  against  the  party  from  whom  he  got  it ; 
and  there  would  be  no  hardship  in  this,  since  every  one  pur- 
chasing such  paper  is  conclusively  presumed  to  know  that 
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by  his  purchase  he  only  acquires  the  rights  of  his  assignor, 
whatever  they  may  be,  and  whether  there  has  been  a  written 
assignment  or  a  mere  transfer  by  delivery,  makes  no  difference 
in  this  respect. 

We  regard  the  rule  well  settled,  by  considerations  of  public 
policy  as  well  as  by  a  decided  preponderance  of  authority, 
that  warrants  or  orders  drawn  by  one  municipal  officer  upon 
another,  in  the  disbursement  of  the  funds  of  the  municipality 
and  payment  of  its  indebtedness,  are  not  to  be  regarded  as 
negotiable  or  commercial  paper,  cutting  off  equities  against 
the  corporation.  As  we  have  already  seen,  the  official  agents 
of  these  municipalities  have  no  implied  power  to  execute  such 
paper,  and  to  clothe  these  warrants  or  orders  with  the  quali- 
ties and  attributes  of  commercial  securities,  would  be  to  give 
them  a  character  foreign  to  the  object  and  purposes  of  their- 
creation.     Hewitt  v.  Normal  School  District,  94  111.  528. 

While  these  orders,  if  payable  at  a  future  day,  would  be  in 
form  inland  bills  of  exchange,  yet  there  is,  in  fact,  a  want  of 
the  usual  parties  essential  to  such  paper.  In  the  case  of  a 
bill  of  exchange,  we  have  the  drawer,  payee  and  drawee,  the 
latter  after  acceptance  being  called  the  acceptor.  These 
parties,  upon  the  execution  of  the  paper,  assume  certain 
specific  duties  and  obligations  towards  each  other.  The 
instrument  is  a  written  contract  between  them.  In  the  case 
of  a  municipal  warrant  or  order,  nothing,  in  fact,  of  this  kind 
occurs.  The  officers  signing  the  paper  assume  no  personal 
liability  upon  it.  If  never  paid,  the  officer  drawing  it  could 
not  successfully  be  sued  upon  it,  nor  could  the  treasurer  be 
sued  for  non-payment,  except  where  he  refuses  after  the 
necessary  funds  have  been  provided  for  that  purpose,  and 
then  not  on  the  instrument  itself.  Indeed,  neither  the  clerk 
nor  the  treasurer  is  a  party  to  a  county  order.  The  county, 
in  contemplation  of  law,  is  both  drawer  and  drawee.  That 
is,  the  county,  through  its  official  agent,  the  clerk,  draws  an 
order  on  itself.     No  duty  or  obligation,  therefore,  is  created 
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between  the  apparent  drawer  and  drawee  upon  the  making 
of  such  an  order  as  is  usually  created  in  the  case  of  a  bill  of 
exchange,  for  the  drawer  and  drawee  are  the  same  party,  and, 
strictly  speaking,  one  can  not  owe  a  legal  duty  to  himself. 
Moreover,  this  instrument  was  payable  out  of  a  particular 
fund,  namely,  such  moneys  as  might  happen  to  be  in  the 
treasury  not  otherwise  appropriated,  while  it  is  essential  to 
commercial  paper  that  it  be  payable  absolutely,  and  at  all 
events.  This  of  itself  shows  that  such  orders  or  warrants  are 
not  to  be  regarded  as  commercial  paper.  These  considera- 
tions', when  taken  in  connection  with  the  manifest  objects  and 
purposes  of  the  legislature  in  providing  for  such  orders,  as 
heretofore  stated,  clearly  show  they  were  not  intended  to  be 
included  in  that  class  of  instruments  provided  for  in  chapter 
98  of  the  Eevised  Statutes,  entitled  "Negotiable  Instruments." 
In  addition  to  this,  it  is  manifest,  from  even  a  cursory 
examination  of  that  chapter,  that  many  of  its  provisions  are 
wholly  inapplicable  to  instruments  of  the  character  we  are 
considering.  The  case  of  Garvin  v.  Wiswell,  83  111.  215,  is 
cited  as  holding  a  contrary  doctrine.  The  instrument  in  that 
case  was  not,  like  the  one  in  the  present,  an  ordinary  county 
order,  issued  under  the  general  law  relating  to  such  instru- 
ments. On  the  contrary,  it  was  not  only  in  form  a  negotiable 
security,  but  was  intended  by  the  county  authorities,  at  the 
time  of  its  issue,  to  be  put  upon  the  market  and  sold  as  such. 
And  while  there  was  no  authority  to  issue  it  at  the  time  it 
was  done,  yet  a  few  days  afterwards  the  legislature  passed  a 
special  act  ratifying  the  action  of  the  board  of  supervisors 
in  issuing  it  and  others  of  a  similar  character,  whereby  the 
same  were  rendered  valid  and  binding  on  the  county.  (Vol.  1, 
Pr.  Laws,  1865.)  The  effect  of  this  act  was  equivalent  to  a 
previous  authority  to  issue  the  instrument,  and  gave  to  it,  as 
was  originally  intended,  all  the  attributes  of  commercial 
paper.  That  the  legislature  has  ample  power  to  authorize 
counties  or  other  municipalities  to  issue  negotiable  securities 
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is  not  to  be  questioned,  yet,  without  such  special  legislative 
authority,  they  have  no  power  to  do  so,  and  there  is  no  pre- 
tence th&t  the  order  in  this  case  was  issued  for  any  such  pur- 
pose, or  was  authorized  by  any  special  act  of  the  legislature. 

Nevertheless,  in  many  of  the  States,  including  our  own,  it 
has  become  quite  common  in  business  transactions  to  trans- 
fer these  instruments  by  written  indorsements,  in  the  same 
manner  as  if  commercial  paper,  and  this  usage  or  custom 
prevails  to  such  an  extent  that  many  courts  of  the  highest 
respectability  have  recognized  the  validity  of  such  assign- 
ments, for  the  purpose,  simply,  of  enabling  the  assignee  to  sue 
in  his  own  name,  saving  to  the  municipality  all  equities  and 
defences  which  would  be  available  if  the  suit  were  brought  in 
the  name  of  the  original  payee. 

We  perceive  no  substantial  objections  to  this  doctrine,  and 
it  is  believed  that  public  convenience  will  be  promoted  by  its 
recognition.  Indeed,  the  principle  has  already  been  recog- 
nized by  previous  decisions  of  this  court :  Newell  v.  School 
Directors,  68  111.  514 ;   Turner  v.  P.  and  S.  R.  R.  Co.  95  id.  134. 

The  foregoing  general  views  are  believed  to  be  fully  sus- 
tained by  the  following  authorities :  1  Daniel's  Negotiable 
Instruments,  sec.  427  ;  Dillon  on  Municipal  Corporations,  sec. 
406,  (1st  ed.) ;  Mayor  v.  Ray,  10  Wall.  468 ;  Dana  v.  San 
Francisco,  19  Cal.  491 ;  People  v.  Eldorado  County,  11  id. 
175  ;  Clark  v.  Polk  County,  19  Iowa,  248 ;  Clark  v.  City  of 
DesMoines,  id.  199;  Hyde  v.  Franklin  County,  27  Vt.  185. 

It  follows,  from  what  we  have  already  said,  that  an  action 
for  the  amount  of  the  order  in  question  could  not,  after  pay- 
ment to  Comiskey,  have  been  maintained  in  his  name  against 
the  county,  either  for  his  own  use  or  that  of  the  relator,  and 
hence  the  county,  under  the  facts  of  this  case,  is  not,  as  we 
have  already  stated,  liable  to  the  relator  in  any  form  of  action. 

The  judgment  of  the  Appellate  Court  will  therefore  be 
affirmed.  Judgment  affirmed. 

Walker,  J.,  dissenting. 
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The  People  op  the  State  of  Illinois 

v. 

Charles  H.  Force  et  al. 

Filed  at  Ottawa  November  10,  1881. 

1.  Puechaseb — sale  of  canal  land  by  State  officer  to  himself  is  not 
void.  A  sale  of  canal  land  by  the  treasurer  of  the  board  of  canal  commis- 
sioners, whose  duty  it  was  to  sell  the  same,  to  himself,  at  the  price  fixed  by 
law,  is  not  void,  and  will  pass  the  title,  if  not  avoided  by  the  State,  and  this 
can  not  be  done  in  an  action  of  ejectment.  The  sale  can  be  set  aside  only 
in  a  court  of  equity,  where  the  rights  of  all  the  parties  in  interest  may  be 
protected. 

2.  Same — ratification  of  voidable  sale  makes  it  good.  If  a  sale  of  canal 
lands  by  an  officer  of  the  State  to  himself  was  voidable  by  the  State,  a  sub- 
sequent ratification  of  it  by  the  State  will  render  the  sale  valid  and  binding, 
which  ratification  may  be  shown  by  the  receipt  by  the  State  of  the  price,  and 
returning  the  land  as  subject  to  taxation,  and  the  collection  of  subsequent 
taxes  thereon. 

3.  Ejectment — legal  title  only  considered.  In  an  action  of  ejectment 
legal  titles  only  are  considered,  and  not  equities.  Therefore  any  sale  of  land 
by  the  State,  though  voidable  in  equity  for  irregularity,  must  prevail  in  a 
court  of  law. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  F.  Goodspeed,  Judge,  presiding. 

Mr.  E.  F.  Bull,  for  the  People: 

1.  It  was  claimed  at  the  circuit  court  that  the  State  of 
Illinois  was  estopped  from  denying  that  this  land  had  been 
sold,  and  estopped  from  claiming  that  this  certificate  was 
void,  for  the  reason  that  the  property  had  been  assessed  for 
taxation,  and  had  been  returned  by  the  Auditor  General  of 
the  State,  upon  several  occasions,  to  the  county  clerk  of 
La  Salle  county,  under  the  revenue  laws  then  in  existence, 
as  delinquent  land,  for  the  taxes  of  1835  and  1837.     A  suf- 

Ificient   answer  to  this  proposition  is,  that  the   doctrine   of 
estoppel  can  not  be  applied  to  the  sovereign  power.     It  can 
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not  be  asserted  in  favor  of  the  citizen  against  the  State.     The 
People  v.  Brown,  67  111.  435. 

2.  Mr.  Campbell,  as  the  agent  of  the  State  to  sell  this 
land,  was  not  authorized  to  sell  to  himself,  and  hence  no 
title  passed  by  his  attempted  sale  to  himself.  McDonald  v. 
Fithian,  1  Scam.  269 ;  Hughes  v.  Washington,  72  111.  85 ; 
Pensonneau  v.  Bleakley,  14  id.  15 ;  Dennis  v.  McCagg,  32  id. 
429 ;  Cotton  v.  Holliday,  79  id.  176 ;  Ziegler  v.  Hughes,  55 
id.  228. 

Messrs.  Leland  &  Gilbert,  and  Mr.  N.  Kilburn,  for  the 
appellees : 

Appellees  rely  upon  two  items  of  proof  to  defeat  appellant's 
claim.  The  first  is  the  certificate  issued  by  James  B.  Camp- 
bell, treasurer,  to  James  B.  Campbell,  dated  January  10, 
1831,  and  the  second  is  the  entry  in  the  book  of  patents  in 
the  office  of  the  Secretary  of  State,  showing  that  a  patent  for 
this  land  was  issued  to  James  B.  Campbell,  January  10, 
1831. 

1.  If  Campbell,  as  the  agent  of  the  State,  made  this  cer- 
tificate to  himself,  the  State  suffered  no  injury  or  loss.  He 
could  not  sell  the  land  for  more  than  $1.25  per  acre,  and  it 
did  not  matter  to  the  State  who  was  the  purchaser,  so  that  it 
received  the  maximum  price. 

2.  The  fact  that  the  Governor  issued  a  patent  for  the 
land,  that  the  Auditor  certified  it  for  taxation,  and  that  the 
State  made  no  claim  to  the  land  for  fifty  years  after  the 
patent  issued,  affords  strong  circumstantial  evidence  that  the 
land  was  paid  for. 

3.  Again,  if  Campbell  occupied  the  position  of  a  trustee, 
his  sale  to  himself  was  not  void,  but  only  voidable,  and  hence 
this  defence  is  of  no  avail  in  an  action  of  ejectment.  The 
People  must  resort  to  a  bill  in  equity,  and  offer  to  return  the 
purchase  price  of  the  land. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  brought  by  the  canal  com- 
missioners, in  the  name  of  the  People  of  the  State  of  Illinois, 
to  recover  the  possession  of  the  west  half  of  the  south-east 
quarter  of  section  13,  town  33  north,  range  3  east,  in  LaSalle 
county.  On  a  trial  in  the  circuit  court,  before  a  jury,  a  ver- 
dict was  returned  in  favor  of  the  defendants,  upon  which  the 
court  rendered  a  judgment,  and  plaintiff  appealed. 

The  plaintiff,  for  the  purpose  of  establishing  title  to  the 
land,  read  in  evidence  an  exemplification  of  a  patent  from 
the  United  States  to  the  State  of  Illinois  for  the  land  in 
question,  dated  March  5,  1830.  The  defendants,  for  the 
purpose  of  showing  that  the  State  had  parted  with  its  title, 
read  in  evidence  a  certified  copy  of  a  certificate  of  sale  on 
file  in  the  office  of  the  Auditor  of  State,  which  read  as  follows  : 

"No.  93.  Treasurer's  Office,  Kapids  of  Illinois, 

January  10,  1831. 
"It  is  hereby  certified,  that  in  pursuance  of  law  James  B. 
Campbell  has  this  day  purchased  at  this  office  the  south-east 
quarter  of  section  No.  13,  township  No.  33  north,  3  east, 
containing  160  acres,  at  the  rate  of  $1.25  per  acre,  amount- 
ing to  $200,  for  which  he  has  made  payment  in  full. 
"Signed  in  duplicate, 

James  B.  Campbell, 
Treasurer  Board  Canal  Comrs." 
The  defendants  also  read  in  evidence  a  certified  copy  of  a 
patent  book,  on  file  in  the  office  of  the  Secretary  of  State,  so 
far  as  it  related  to  the  land  in  question,  showing  the  sale  of 
the  land  to  Campbell.  The  defendants  also  proved  that  the 
Auditor  of  Public  Accounts  certified  the  land  for  taxation  in 
1835,  and  again  in  1837. 

Section  8  of  the  act  of  1829,  Public  Laws  of  1829,  page 
14,  which  was  in  force  when  the  land  in  question  was  sold, 
provides:     "The  treasurer  (of  canal  commissioners),  at  all 
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times,  (except  the  time  of  public  sale,)  shall  keep  an  office 
open  at  some  point  on  the  route  of  said  canal,  at  which  per- 
sons may  enter  any  of  the  lands  included  within  the  said 
donation,  at  $1.25  per  acre  in  cash,  in  the  same  manner  in 
which  lands  may  be  entered  in  any  of  the  land  offices  of  the 
United  States.  And  at  all  such  private  sales  the  treasurer 
shall  grant  a  certificate  of  purchase  to  the  purchaser,  con- 
taining a  description  of  the  quantity  of  land,  and  the  price 
for  which  the  same  was  sold,  upon  presenting  which  to  the 
Governor  the  party  shall  be  entitled  to  receive  a  patent  for 
the  same,  as  above  provided.  It  shall  be  the  further  duty  of 
the  treasurer  to  make  entries  of  sales  of  lands  made  by  him, 
in  a  book  or  books  to  be  kept  for  that  purpose,  containing  a 
faithful  description  of  the  quantity  of  acres  in  each  tract  sold 
by  him,  and  the  price  at  which  the  same  was  sold ;  and  he 
shall  make  monthly  returns  therefor  to  the  Auditor  of  Public 
Accounts." 

The  authority  of  James  B.  Campbell,  treasurer  of  the 
board  of  canal  commissioners,  to  sell  the  land  in  question  at 
$1.25  per  acre  is  not  denied,  nor  is  it  questioned  that  a  cer- 
tificate of  sale,  such  as  was  given,  would  be  competent  and 
legitimate  evidence  to  establish  the  fact  that  the  State  had 
parted  with  its  title  to  the  land;  but  it  is  contended  by 
appellant  that  the  certificate  of  sale  read  in  evidence  is  void 
because  Campbell,  the  treasurer,  sold  the  land  to  himself. 
Conceding  that  Campbell,  who  was  at  the  time  treasurer  of 
the  board  of  canal  commissioners,  clothed  with  authority  to 
sell  the  land,  did  in  fact  become  the  purchaser,  the  transac- 
tion would  not  be  void.  The  most  that  can  be  claimed  is, 
that  it  would  be  voidable.  The  price  at  which  the  land  could 
be  sold  was  fixed  by  law  at  $1.25  per  acre, — it  could  not  be 
sold  for  more  nor  less  than  that  sum.  Whether  Campbell  or 
a  stranger  became  the  purchaser  of  a  tract  of  land,  could  in 
no  manner  affect  the  State.  If  the  price  provided  by  law  was 
paid,  the  State  could  not  be  injured.     Indeed,  it  was  a  matter 


1881.]  The  People  v.  Force  et  al.  553 

Opinion  of  the  Court. 

of  no  consequence  to  the  State  who  purchased  the  land.  All 
it  expected  or  desired  was  $1.25  per  acre.  That  the  State 
received  pay  for  the  land  in  question  does  not  admit  of  a 
doubt.  Campbell,  the  treasurer,  in  the  certificate  of  sale,  a 
duplicate  of  which  was  filed  in  the  Auditor's  office,  acknowl- 
edged receipt  of  the  money  for  which  the  land  was  sold,  and 
when  his  term  of  office  expired,  and  his  successor  was 
appointed,  it  will  be  presumed,  in  the  absence  of  proof, 
that  he  settled  with  the  State  and  paid  over  all  moneys  in 
his  hands  which  were  receive^  in  the  discharge  of  his  official 
duties.  Under  such  circumstances  we  perceive  no  ground 
upon  which  it  can  be  held  that  the  sale  was  void. 

But  suppose  the  sale  was  voidable,  if  the  State,  after  the 
land  was  thus  sold,  ratified  the  act,  the  legality  of  the  sale 
would  then  be  beyond  dispute.  The  record  contains  evidence 
tending  to  prove  a  ratification  of  the  sale.  The  land  was 
returned  by  the  Auditor  to  the  county  clerk  of  La  Salle  as 
subject  to  taxation,  which  would  not  have  been  done  unless 
the  State  had  sold  it.  This  action  by  the  officers  of  the  State 
shows  clearly  that  the  sale  made  by  Campbell  was  regarded 
as  proper  and  legitimate. 

Again,  if  the  relation  of  Campbell  to  the  State  was  such 
that  he  could  not  properly  become  a  purchaser  of  lands 
entrusted  to  him  to  sell,  that  question  can  not  be  raised  in  a 
court  of  law  on  the  trial  of  an  action  of  ejectment.  If  the 
sale  was  voidable,  and  the  State,  had  the  right  to  set  it  aside, 
it  must  go  into  a  court  of  equity  to  do  so,  where  the  rights  of 
all  parties  in  interest  can  be  adjusted  and  protected.  In  an 
action  of  ejectment  legal  titles  only  are  taken  into  considera- 
tion,— equities  are  not  considered.  If  a  trustee,  who  may  be 
authorized  by  a.  deed  of  trust  to  sell  a  tract  of  land,  procures 
a  third  party  to  purchase  at  the  sale,  and  then  takes  a  con- 
veyance to  himself,  the  original  owner  of  the  land  may,  by 
proper  proceedings  in  a  court  of  equity,  set  aside  the  sale, 
but  he  could  not  recover  the  land  in  an  action  of  ejectment. 
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The  principle  which  would  preclude  a  recovery  in  the  case 
supposed,  would  also  prevent  a  recovery  in  the  case  under 
consideration. 

The  certificate  of  sale  read  in  evidence  by  the  defendants 
was  sufficient,  in  our  judgment,  on  the  trial  of  the  action  of 
ejectment,  to  establish  the  fact  that  -the  State  had  parted 
with  its  title  to  the  land,  and  so  long  as  that  certificate 
remains  in  force,  we  perceive  no  ground  upon  which  the 
plaintiff  could  recover. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Van  H.  Higgins 

v. 
James  G.  Dwen. 

Filed  at  Ottawa  November  10,  1881. 

1.  Will— construed  as  to  property  devised.  A  will  of  a  wife  in  these 
words:  "I  give  and  bequeath  to  my  husband,  James  G.  Dwen,  all  moneys  and 
properties,  real  and  personal,  of  every  description,  in  the  city  of  Chicago, 
county  of  Cook,  and  in  Ogle  county,  State  of  Illinois;  also,  all  money  and 
properties  which  may  hereafter  come  to  me,  by  reason  of  will  or  otherwise, 
he  to  pay  all  my  just  debts,"  etc.,  was  held  to  pass  real  estate  of  the  testatrix 
in  Cook  county,  although  outside  of  the  city  of  Chicago,  to  her  husband. 

2.  Same — testator  presumed  to  dispose  of  all  his  estate.  It  is  presumed 
that  a  testator,  when  he  makes  and  publishes  his  will,  intends  to  dispose  of 
the  whole  of  his  estate,  unless  the  presumption  is  rebutted  by  its  provisions, 
or  otherwise,  by  evidence  to  the  contrary. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Mr.  Van  H.  Higgins,  pro  se. 

Mr.  James  Darlow,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  a  specific  performance  of  a  contract 
for  the  sale  and  purchase  of  forty-two  acres  of  land  in  Cook 
county.  The  vendor  tendered  a  deed,  and  the  purchaser  was 
willing  to  receive  it  and  pay  for  the  land  if  he  could  obtain  a 
perfect  title,  but  denies  that  the  vendor  can  make  such  a 
title. 

There  are  no  disputed  facts  in  the  case,  and  it  all  depends 
on  the  question  whether  James  G.  Dwen  took  title  to  this 
land  by  the  will  of  his  wife,  Ellen  L.  Dwen,  deceased.  The 
circuit  court  held  he  did,  and  the  decree  was  affirmed  on 
appeal  to  the  Appellate  Court  for  the  First  District,  and  the 
case  is  brought  by  appeal  to  this  court. 

The  controversy  grows  out  of  the  construction  of  this  clause 
of  the  will :  "I  give  and  bequeath  to  my  husband,  James  G. 
Dwen,  all  moneys  and  properties,  real  and  personal,  of  every 
description,  in  the  city  of  Chicago,  county  of  Cook,  and  in 
Ogle  county,  State  of  Illinois ;  also,  all  money  and  properties 
which  may  hereafter  come  to  me,  by  reason  of  will  or  other- 
wise, he  to  pay  all  my  just  debts,"  etc. 

On  the  one  side  it  is  claimed,  that  the  true  meaning  of  the 
language  gives  Dwen  only  the  property  in  the  city  of  Chicago 
and  in  Ogle  county,  and  not  in  Cook  county  outside  of  the 
limits  of  the  city.  On  the  other  hand  it  is  claimed,  that  title 
to  all  real  estate  situated  in  the  city,  and  in  Cook  county  out- 
side of  the  city,  as  well  as  any  situated  in  Ogle  county,  passed 
to  the  devisee,  under  the  language  of  the  will.  This  is  the 
question  presented  for  determination  by  this  record. 

The  question  may  not  be  altogether  free  from  doubt,  but 
we  are  of  opinion  the  latter  view  is  correct.  The  language 
will  bear  that  construction  equally  well,  if  not  better,  than 
the  other.  Testatrix  held  real  estate  in  the  city,  and  in  Cook 
county  out  of  the  city,  also  in  Ogle  county,  and  on  considering 
the  clause  the  intention  seems  to  have  been  to  devise  the 
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entire  property  of  testatrix  to  her  husband.  Had  such  not 
been  the  case,  after  using  the  language  employed  some  reser- 
vation or  exception  would  have  been  made  to  exclude  such 
an  apparent  intention.  The  first  member  of  the  clause  gives 
"all  moneys  and  properties,  real  and  personal,  of  every 
description."  Had  it  stopped  here,  no  doubt  could  have 
existed  that  the  intention  was  to  invest  the  devisee  with  all 
of  her  property,  of  every  description,  wherever  situated.  The 
further  clause,  "also  all  money  and  properties  which  may 
hereafter  come  to  me,  by  reason  of  will  or  otherwise,"  etc., 
seems  clearly  to  manifest  an  intention  to  devise  all  of  her 
property  to  him.  These  general  descriptions  are  sufficient  to 
have  that  effect,  and  show  such  an  intention. 

Nor  does  the  local  or  special  description  of  the  location  or 
situation  of  the  property  overcome  the  general  description. 
To  upset  or  overcome  this  general  description,  and  to  repel 
the  intention  it  implies,  language  equally  clear  should  have 
been  employed  in  the  local  description.  It  is  presumed  that 
a  testator,  when  he  makes  and  publishes  his  will,  intends  to 
dispose  of  his  whole  estate,  unless  the  presumption  is  rebutted 
by  its  provisions,  or  evidence  to  the  contrary.  Smith  v. 
Smith,  17  Gratt.  268;  Irwin  v.  Zane,  15  W.  Va.  646. 

Applying  that  presumption  in  this  case,  if  testatrix  did 
not  intend  to  devise  the  real  estate  outside  of  the  city,  but 
in  Cook  county,  to  her  husband,  she  would  in  all  probability 
have  devised  it  to  some  one  else.  The  fact  that  she  made  a 
will,  is  a  strong  presumption  that  she  intended  to  and  did  dis- 
pose of  the  whole  of  her  estate.  This  presumption  is  strength- 
ened from  the  fact  that  language  was  employed  that  reasonably 
bears  that  construction,  and  no  clause  in  the  will  contradicts  it. 

We  are,  after  a  careful  consideration'  of  the  question,  of 
opinion  that  the  land  outside  of  the  city  in  Cook  county 
passed  by  the  will  to  James  G.  Dwen,  precisely  as  did  the  city 
property  and  the  property  in  Ogle  county. 

The  decree  of  the  Appellate  Court  is  therefore  affirmed. 

Decree  affirmed. 
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Edward  Pulsifer 

v. 
Asmus  Clauson. 

Filed  at  Ottawa  November  10,  1881. 

Appeal — from  an  Appellate  Court.  In  an  action  on  the  case  for  flooding 
the  plaintiff's  land  by  stopping  the  natural  channels  or  water  passages,  where 
judgment  is  rendered  for  the  defendant,  the  judgment  of  the  Appellate  Court 
in  affirmance  is  final  on  the  plaintiff,  and  he  can  not  bring  the  case  to  this 
court  without  a  certificate  of  the  Appellate  Court  that  it  "involves  questions 
of  law  of  such  importance,  either  on  account  of  principal  or  collateral  inter- 
ests, as  that  it  should  be  passed  upon  by  the  Supreme  Court." 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Jno.  M.  Gartside,  for  the  appellant. 

Messrs.  Campbell  &  Custer,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Edward  F. 
Pulsifer  against  Asmus  Clauson,  to  recover  damages  alleged 
to  have  been  occasioned  to  the  lands  of  plaintiff,  described  in 
his  declaration,  by  the  wrongful  conduct  of  defendant  in  pre- 
venting the  natural  flow  of  water  from  his  premises,  by  stop- 
ping the  natural  channels  or  water  passages,  so  that  plaintiff's 
lands  were  overflowed  with  water,  thereby  rendering  the  lands 
untillable,  to  the  great  damage  of  plaintiff.  On  the  trial  in 
the  Superior  Court  the  issues  were  found  for  defendant,  and 
the  court  rendered  judgment  against  plaintiff  for  costs.  That 
judgment  was  affirmed  in  the  Appellate  Court  for  the  First 
District,  and  plaintiff  brings  the  case  to  this  court  on  appeal. 

The  action  is  one  sounding  in  damages.  No  judgment  was 
rendered  in  the  trial  court  for  $1000,  or  for  any  amount  in 
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excess  of  that  sum,  exclusive  of  costs ;  and  as  the  judges  of 
the  Appellate  Court  have  not  certified  the  case  "involves 
questions  of  law  of  such  importance,  either  on  account  of 
principal  or  collateral  interests,  as  that  it  should  be  passed 
upon  by  the  Supreme  Court, "  it  is  plain  the  judgment  of 
the  Appellate  Court  is  final,  and  this  court  has  no  jurisdic- 
tion to  hear  the  appeal. 

For  the  reason  assigned  the  appeal  will  be  dismissed. 

Appeal  dismissed. 


Emily  Parkhurst 

v. 

George  A.  Eace  et  al. 

Filed  at  Ottawa  November  10,  1881. 

1.  Limitation — to  writ  of  error — how  presented.  In  the  absence  of  a 
plea  of  the  Statute  of  Limitations  to  a  writ  of  error,  or  some  other  matter  in  the 
record  showing  that  the  suit  brought  by  a  minor  comes  too  late,  a  suggestion 
in  argument  that  the  suit  is-  not  brought  in  time  can  not  be  considered. 

2.  Allegations  and  decbee — must  correspond.  It  is  error  for  the 
court  to  find  a  fact  not  alleged  in  the  pleadings  of  the  parties,  but  stated 
directly  the  reverse,  and  against  the  entire  evidence  preserved  in  the  record. 

3.  So,  where  a  party  by  his  answer  to  an  original  bill,  and  in  his  cross-bill, 
alleges  a  redemption  from  a  master's  sale  on  foreclosure,  which  fact  is  proven 
by  the  evidence  in  the  case,  it  is  error  for  the  court  to  find  in  favor  of  such 
person  that  no  redemption  had  been  made,  or  attempted  to  be  made,  and 
invest  him  with  the  title  to  the  premises  as  a  purchaser  of  the  certificate  of 
the  sale,  and  thereby  deprive  a  minor  heir  of  her  title,  which  was  saved  by 
the  redemption. 

4.  Chanceey — presumption  in  favor  of  a  finding  of  facts.  "Where  it 
appears  that  oral  evidence  was  heard  on  the  trial  of  a  chancery  suit,  which  is 
not  preserved  in  the  record,  and  the  decree  contains  a  recital  of  the  facts 
proven,  in  the  absence  of  anything  in  the  record  to  the  contrary  it  will  be 
presumed  that  the  findings  and  recitals  in  the  decree  were  sustained  by  proofs 
not  in  the  record;  but  when  such  finding  is  directly  contrary  to  the  finding  of 
this  court  previously  had  in  the  same  case,  and  such  fact  is  not  alleged  in  the 
pleadings,  but  is  at  variance  with  the  pleading  of  the  party  relying  upon  such 
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supposed  facts,  and  it  is  proven  in  the  case  not  be  true,  such  a  presumption 
of  course  can  not  prevail. 

5.  Redemption — effect  upon  title  under  the  sale.  No  title  can  properly 
be  deduced  through  a' sale  under  a  foreclosure  of  a  mortgage,  after  that  sale 
has  been  rendered  inoperative  by  a  redemption. 

Writ  of  Error  to  the  City  Court  of  Aurora;  the  Hon. 
Charles  D.  F.  Smith,  Judge,  presiding. 

In  1855,  Nahum  Parkhurst  and  his  son,  Eeuben  Parkhurst, 
bought  of  one  Ferris  the  tract  of  land,  in  the  county  of  Ken- 
dall, to  which  this  controversy  relates,  and  it  was  conveyed 
to  them  jointly.  They  then  executed  a  note  and  mortgage 
to  Ferris  for  the  sum  of  about  $1000,  being  the  purchase 
money,  or  a  part  thereof.  In  May,  1863,  Eeuben  died,  leav- 
ing a  widow,  Jannette,  and  an  infant  daughter,  Emily,  (who 
is  the  plaintiff  in  error  in  this  case.)  In  December,  1863,  a 
suit  was  brought  in  chancery  for  the  foreclosure  of  this  mort- 
gage by  one  Amos  Parkhurst,  who  was  the  assignee  of  this 
note  and  mortgage.  Nahum  Parkhurst,  and  the  widow  and 
minor  heir  of  .Eeuben  Parkhurst,  were  made  defendants.  In 
May,  1865,  a  decree  of  foreclosure  was  rendered  in  the  circuit 
court  of  Kendall  county,  and  the  master  in  chancery  sold  the 
land  under  this  decree  on  the  5th  of  August,  1865,  to  B.  F. 
Phillips,  for  $1700.  The  master  at  once  paid  the  mortgage 
debt  and  costs,  and  there  remained  a  surplus  of  $609.  Pend- 
ing the  suit  for  foreclosure,  Nahum  Parkhurst  had,  by  quit- 
claim deed,  conveyed  to  B.  F.  Phillips  the  undivided  half 
of  this  land;  and  in  May,  1866,  under  an  order  of  court,  this 
surplus  was  paid  over,  one-half  to  Phillips,  and  one-half  to 
the  widow  of  Eeuben  Parkhurst,  who  was  also  the  guardian 
of  the  minor  heir,  Emily.  The  widow,  by  this  time,  by  mar- 
riage, had  become  Jannette  Earl. 

On  the  2d  of  August,  1866,  three  days  before  the  time 
for  redemption  from  the  master's  sale  under  the  mortgage 
expired,  Jannette   Earl,   (herself   having  right  of  dower  in 
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one  undivided  half  of  this  land,  and  being  the  guardian  of 
the  infant,  Emily,  in  whom  was  the  fee  thereof,)  with  money 
furnished  by  a  friend,  A.  D.  Titsworth,  tendered  to  Phillips 
the  amount  of  money  necessary  to  redeem  the  land  from  the 
master's  sale.  He  refused  to  take  the  money,  and  there- 
upon, upon  the  same  day,  she  deposited  with  the  master  who 
had  made  the  sale,  the  full  amount,  as  a  redemption  from  that 
sale,  and  thereupon  the  master,  on  the  same  day,  tendered 
this  redemption  money  to  Phillips,  who  again  refused  the 
same.  On  the  31st  day  of  the  same  month  Phillips  assigned 
to  Mrs.  Mary  F.  Stout  the  certificate  of  purchase  given  to 
him  at  the  master's  sale  of  August  5,  1865,  and  Mrs.  Stout 
presented  the  same  to  the  master,  with  the  assignment  of 
Phillips  thereon,  and  demanded  the  money  in  his  hands 
which  had  been  deposited  as  redemption  money  by  Mrs.  Earl, 
the  guardian  of  Emily,  and  the  master  paid  the  same  over 
to  her,  taking  her  receipt  for  the  same,  being  $1870.  The 
master  received  the  certificate  of  purchase,  and  delivered  the 
same  to  Jannette  Earl,  who  had  paid  the  redemption  money. 
On  the  27th  of  September,  1866,  Jannette  sold  the  land  to 
George  A.  Eace  for  $2200,  and  she  and  Titsworth  executed 
to  Eace  a  warranty  deed  for  the  same. 

On  May  10,  1867,  this  suit  was  begun  by  Mary  E»  Stout, 
in  the  circuit  court  of  Kendall  county,  claiming  to  own  one 
undivided  half  of  this  land,  and  asking  for  partition  thereof. 
One  George  Eace,  and  Emma  Parkhurst,  the  minor  heir  of 
Eeuben,  deceased,  and  also  Jannette  Earl,  (formerly  Jannette 
Parkhurst,  and  the  widow  of  Eeuben  Parkhurst,  deceased,) 
who  was  guardian  of  her  minor  child,  Emily,  ( called  Emma 
in  this  petition,)  and  one  A.  D.  Titsworth,  who  was  also  a 
guardian  of  this  minor,  were  all  made  defendants,  and  served 
with  process.  In  this  bill  no  mention  was  made  of  the  mort- 
gage, or  of  the  proceedings  and  sale  made  under  the  same, 
but  it  said  that  Eace  claimed  to  own  one-half  the  land  under 
a  deed  from  Jannette  and  Titsworth  to  him. 
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Eace  and  the  other  defendants  answered  jointly,  and 
among  other  things  set  up  the  mortgage  and  subsequent 
proceedings  stated,  and  setting  up  a  redemption  from  the 
master's  sale,  made  with  money  furnished  by  Titsworth  to 
Jannette,  who  was  the  widow  of  Eeuben,  entitled  to  dower  in 
the  land,  and  was  also  guardian  of  the  minor,  Emily,  and 
claiming  that  Mary  Stout  could  not  equitably  have  partition 
without  refunding  one-half  of  the  money  paid  for  redemption. 
The  answer  also  stated  that  after  paying  the  money  to  redeem 
the  land,  Jannette  sold  the  land  to  Eace,  and  she  and  Titsworth 
made  a  warranty  deed,  conveying  the  same  to  Eace  for  $2200. 

The  statements  of  Eace  and  others  in  this  answer,  as  to 
the  fact  of  a  redemption,  were,  that  Titsworth  furnished  to 
Jannette  Earl  the  money  with  which  to  make  the  redemption, 
and  the  same  was  paid  over  to  Phillips,  or  to  Mrs.  Stout  or  to 
her  husband,  and  that  Jannette  took  up  the  certificate ;  that 
had  not  this  been  done,  the  title  of  Emily  would  have  been 
extinguished ;  that  Titsworth  advanced  "  the  money  to  make 
the  redemption  with ; "  and  that,  after  paying  to  redeem, 
Jannette  sold  the  land  to  Eace,  and  she  and  Titsworth  made 
to  Eace  a  warranty  deed  for  the  same,  and  received  from 
him  the  sum  of  $2200. 

The  case  was  brought  to  issue,  proofs  taken,  the  venue  was 
changed  to  the  City  Court  of  Aurora,  where  the  cause  was 
brought  to  a  hearing,  and  a  final  decree  rendered  for  a  parti- 
tion of  the  land,  setting  off  one-half  thereof  to  Mary  F.  Stout, 
the  complainant.  This  decree  was  reversed  in  this  court 
upon  the  ground  that  Mary  F.  Stout  could  not  have  partition 
equitably,  except  subject  to  an  equitable  lien  of  the  guardian 
of  Emily  for  the  payment  of  one-half  the  redemption  money, 
and  the  cause  was  remanded  to  the  circuit  court  of  Kendall 
county  for  further  proceedings.  (See  Titsworth  et  al.  v.  Stout, 
49  111.  78.) 

When  the  case  came  again  before  the  City  Court  of  Aurora, 
Eace,  by  leave,  filed  a  cross-bill,  not  claiming  to  enforce  from 
36—100  III. 
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Mrs.  Stout  the  payment  of  one-half  of  the  redemption  money, 
as  suggested  by  this  court,  but  claiming  that  he  owned  all 
the  land,  as  an  equitable  assignee  of  the  certificate  of  purchase 
given  to  Phillips  at  the  sale  under  the  mortgage.  In  that 
cross-bill,  among  other  things,  he  says,  "that  before  the  time 
of  redemption  expired,  Jannette,  as  stated  in  her  answer,  by 
raising  money  of  A.  D.  Titsworth,  as  stated  in  the  answer, 
paid  master's  certificate  of  sale  of  property, "  and  he  asks  that 
the  facts  set  up  in  the  answer  "may  be  taken  as  part  of  this 
his  bill."  This  cross-bill  was  answered  by  Mary  F.  Stout, 
and  also  by  Jannette,  in  April,  1871,  by  general  denials. 

On  April  13,  1871,  a  settlement  of  the  controversy  with 
Mrs.  Stout  was  agreed  upon  by  counsel  for  Titsworth  and 
Kace,  with  counsel  for  Mrs.  Stout,  and  a  stipulation  signed 
and  filed  providing  that  Titsworth  and  Eace  should  pay  Mrs. 
Stout  $750  for  her  interest  in  the  premises,  and  should  pay 
the  unpaid  costs  in  the  suit,  and  that  Mrs.  Stout  should  con- 
vey all  her  interest  in  the  property  by  quitclaim  deed  to 
Eace,  and  that  Eace  might  take  a  decree  on  his  cross-bill, 
holding  Mrs.  Stout  harmless  from  costs.  On  the  same  day, 
the  record  shows  that  the  cross-bill  of  Mrs.  Earl,  and  her 
answer  to  the  cross-bill  of  Eace,  and  the  answer  of  Mrs, 
Stout  to  the  cross-bill  of  Eace,  were  all  withdrawn.  The 
cross-bill  of  Eace  was  taken  for  confessed  as  to  all  of  the 
defendants  thereto,  except  as  against  the  minor,  Emily  Park- 
hurst.  For  her  a  guardian  ad  litem  was  appointed,  and  a 
formal  answer  for  her  was  filed.  On  the  next  day  the  cause 
was  heard,  and  then  was  made  and  entered  the  decree  to 
reverse  which  this  writ  of  error  is  brought  by  Emily  Park- 
hurst,  now  Emily  Speer  by  marriage.  That  decree  was  as 
follows : 

"The  above  cause  coming  on  to  be  heard  by  stipulation  of 
record  in  vacation,  and  on  motion  of  George  A.  Eace  the 
cross-bill  of  Jannette  Earl  is  dismissed  and  stricken  from  the 
docket,  and  the  answer  of  Jannette  Earl,  Mary  F.  Stout  and 
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Peter  S.  Stout  to  the  cross-bill  of  complaint  having  been 
withdrawn,  the  said  cross-bill  of  George  A.  Eace  is  ordered 
to  be  taken  as  confessed  against  Jannette  Earl,  Abraham 
D.  Titsworth,  Mary  F.  Stout  and  Peter  S.  Stout.  And  it 
appearing  to  the  court  that  Emily  Parkhurst  is  a  minor, 
A.  B.  Smith  was  appointed  guardian  ad  litem  for  said  Emily, 
and  the  answer  of  the  guardian  ad  litem  having  been  filed, 
this  cause  came  on  to  be  heard  upon  the  bill,  answer,  repli- 
cation, cross-bill  of  George  A.  Eace,  and  answer;  and  the 
material  allegations  of  the  cross-bill  of  George  A.  Eace  hav- 
ing been  established  by  proof  heard  in  open  court,  and  it  also 
appearing,  by  agreement  between  complainants  Mary  F.  Stout 
and  George  A.  Eace,  that  George  A.  Eace  should  have  a 
decree  against  said  complainant  Mary  F.  Stout,  and  have  a 
decree  according  to  the  prayer  of  his  cross-bill  of  complaint ; 
and  it  further  appearing  to  the  court  that  Nahum  Parkhurst 
and  Eeuben  P.  Parkhurst  purchased  the  property  of  Hiram 
Ferris,  as  charged  in  the  cross-bill  of  complaint,  and  had 
given  back  a  mortgage  to  secure  the  payment  of  the  pur- 
chase money ;  that  Amos  T.  Parkhurst  purchased  said  mort- 
gage of  Ferris,  and  filed  his  bill  of  complaint  to  foreclose  said 
mortgage  in  the  Kendall  county  circuit  court,  making  Nahum 
Parkhurst,  Emily  Parkhurst,  Jannette  Parkhurst,  (now  Jan- 
nette Earl,)  parties  defendant ;  that  a  decree  of  foreclosure 
in  the  usual  form  was  had  and  obtained ;  that  on  the  5th 
day  of  August,  1865,  the  property  was  sold  under  said  decree 
by  the  master  in  chancery  of  said  court  to  Benjamin  F. 
Phillips  for  $1700,  and  after  paying  the  decree  and  all  the 
costs  and  interest  thereon,  there  was  remaining  in  the  hands 
of  the  master  in  chancery  the  sum  of  $609.24;  and  it  fur- 
ther appearing  that  Mary  F.  Stout  had  purchased  all  the 
right,  title  and  interest  of  Nahum  Parkhurst  of,  in  and  to 
said  property,  by  order  of  court  the  said  surplus  arising 
from  said  master's  sale  was  equally  divided  between  Mary  F. 
Stout,  of  the   one  part,  and  Jannette  Earl  and  Emily  Park- 
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hurst  of  .the  other  part ;  and  it  further  appearing  that  Ben- 
jamin F.  Phillips  had  assigned  said  certificate  of  sale  to 
Mary  F.  Stout ;  and  it  further  appearing  that  on  the  31st 
day  of  August,  1866,  Jannette  Earl  and  Abraham  D.  Tits- 
worth  paid  Mary  F.  Stout  the  sum  of  $1870,  and  she  received 
the  sum,  and  Jannette  Earl  and  Abraham  D.  Titsworth 
became  and  were  the  equitable  owners  and  holders  of  said 
certificate  of  purchase  made  and  executed  by  said  master  in 
chancery,  which  certificate  of  the  master  in  chancery  is  in  the 
words  and  figures  following,  to-wit : 

"  '  State  of  Illinois,    ") 
Kendall  County.        ) 

'"I,  Joseph  W.  Helme,  master  in  chancery  in  and  for  the 
county  of  Kendall,  in  the  State  of  Illinois,  of  the  Kendall 
county  circuit  court,  sitting  in  chancery  in  said  State,  do 
hereby  certify  that  by  virtue  and  in  pursuance  of  a  decree  of 
said  court  made  and  rendered  at  the  special  May  term  of 
said  court,  A.  D.  1865,  in  a  certain  cause  then  therein  pend- 
ing, by  bill  in  chancery  to  foreclose  a  mortgage,  in  which 
Amos  T.  Parkhurst  was  complainant,  and  Nahum  Parkhurst, 
Jannette  Parkhurst  and  Emily  Parkhurst  were  defendants,  I 
did,  on  the  5th  day  of  August,  1865,  at  ten  o'clock  in  the  fore- 
noon, at  the  north  door  of  the  old  court  house,  in  the  town 
of  Oswego,  in  said  county,  pursuant  to  notice  thereof  given 
as  required  in  and  by  said  decree,  sell  at  public  auction  to 
Benjamin  F.  Phillips,  for  the  sum  of  $1700  cash  in  hand,  the 
following  described  premises,  real  estate  situated  and  being 
in  the  said  county  of  Kendall  and  State  of  Illinois,  to-wit : 
(Here  follows  description  of  land,  same  as  described  in  peti- 
tion). The  said  Benjamin  F.  Phillips  being  the  highest  and 
best  bidder  for  the  same,  and  said  premises  were  then  and 
there  struck  off  and  sold  to  the  said  Benjamin  F.  Phillips  on 
his  bid  for  the  said  sum  of  $1700,  above  mentioned. 

Joseph  W.  Helme,    [Seal.] 

Dated  August  5,  1865.  Master  in  Chancery.' 
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"  And  said  certificate  of  sale  bears  the  following  indorse- 
ments, to- wit : 
"  '  State  of  Illinois, 


KendaU  County. 

"'This  certificate  was  filed  for  record  this  7th  day  of 
August,  1865,  at  three  o'clock  P.  M.,  and  duly  recorded  in 
book  L  of  Deeds,  page  425.  A.  M.  Hobbs,  Eecorder.' 

'"For  a  valuable  consideration  I  assign  the  within  certifi- 
cate of  sale  to  Mary  F.  Stout. 

Dated  August  31,  1866.  Benjamin  F.  Phillips.' 

"'Subscribed   to  and  acknowledged  before  me    this  31st 
day  of  August,  1866. 
[Notarial  Seal.]  ■  Ed.  A.  Bradley,  N.  P.' 

"  That  it  further  appearing  to  the  court  that  no  person  has 
redeemed  from  said  sale,  and  the  owners  of  said  certificate 
are  entitled  to  a  deed  under  the  same,  conveying  and  assur- 
ing to  the  owners  and  holders  thereof  a  perfect  and  complete 
title  to  said  real  estate  in  said  certificate  described,  being  the 
real  estate  in  controversy  in  this  suit;  and  it  further  appear- 
ing to  the  court  that  Jannette  Earl  and  Abraham  D.  Tits- 
worth,  after  having  acquired  such  equitable  title  to  said 
master's  certificate,  sold  and  conveyed  all  right,  title  and 
interest  which  they  had  therein  to  George  A.  Bace,  and  that 
George  A.  Bace  is  the  equitable  owner  and  holder  of  said 
master's  certificate,  and  is  entitled  to  all  the  benefits  arising 
and  growing  out  of  such  ownership  thereof ;  and  it  further 
appearing  that  no  person  has  redeemed,  or  attempted  to 
redeem,  from  said  sale,  and  that  the  equitable  owner  and 
holder  of  said  certificate  is  entitled  to  a  deed  thereon : 

"It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
land  in  this  decree  mentioned  and  described  aforesaid  be  the 
property  of  George  A.  Bace,  and  that  all  right,  title  and 
interest  of  Jannette  Earl,  Mary  F.  Stout,  Peter  S.  Stout  and 
Emily  Parkhurst,  or  either  of  them  therein,  be  and  is  hereby 
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declared  to  be  ended  and  extinguished  and  determined,  and 
they  and  each  and  every  of  them  are  perpetually  enjoined 
and  restrained  from  setting  up  or  claiming  any  title  thereto, 
and  the  master  in  chancery  of  this  court  is  hereby  appointed 
a  special  commissioner  to  make,  execute,  acknowledge  and 
deliver  to  George  A.  Eace  a  deed  of  the  premises  in  contro- 
versy, conveying  and  assigning  to  said  George  A.  Eace  all 
right,  title  and  interest  of  the  said  defendants,  and  each  of 
them,  of,  in  and  to  the  said  premises,  which  deed  so  executed 
by  said  master  in  chancery  shall  have  the  same  force,  valid- 
ity and  effect  as  if  the  master  in  chancery  of  Kendall  county 
had  made  a  deed  to  the  owners  and  holders  of  said  certi- 
ficate of  sale  after  the  time  of  redemption  had  expired.  It 
is  further  ordered  that  George  A.  Eace  pay  all  costs  of  this 
proceeding." 

The  proofs  in  the  record  at  that  time,  showing  a  redemp- 
tion had  in  part  been  made,  were : 

First — The  testimony  of  Jannette  Earl,  that  "on  the  2d  or 
3d  of  August,  1866,  I  went  in  company  with  A.  D.  Titsworth 
and  tendered  him"  (Phillips)  "the  money  due  on  the  certifi- 
cate of  sale,  $1870.  He  would  not  take  it.  I  then  went 
and  deposited  the  money  with  Judge  Helme,  the  master  in 
chancery. "  » 

Second — The  testimony  of  Titsworth,  saying :  "I  went  with 
Mrs.  Earl  and  saw  Phillips.  He  would  not  take  the  money. 
It  was  August  2d  or  3d,  1866.  We  then  went  and  deposited 
the  money  with  Judge  Helme,  the  master  in  chancery.  Mrs. 
Earl  and  I  afterwards  conveyed  the  property  to  Eace  for 
$2200.  The  tender  to  Phillips  was  before  the  year  had 
expired." 

Third — The  assignment  of  the  certificate  of  sale  by  Phillips 
to  Mary  F.  Stout,  dated  August  31,  1866. 

Fourth — The  official  certificate  of  the  master  in  chancery, 
that  on  August  2,  1866,  he  received  of  Mrs.  Earl  the  sum  of 
$1870,  (as  redemption  from  the  sale  in  question,)  and  for 
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the  use  of  the  holder  of  the  certificate,  and  that  on  August  3, 
1866,  he  went  to  Phillips,  the  purchaser,  and  tendered  this 
redemption  money  to  him,  and  that  Phillips  refused  to  receive 
the  same,  and  that  afterwards,  on  the  31st  of  August,  1866, 
Mary  F.  Stout  presented  to  him  the  certificate  of  purchase 
duly  assigned  to  her,  and  demanded  and  received  the  redemp- 
tion money,  and  gave  her  receipt  for  the  same.  And  lastly, 
the  testimony  of  Peter  Stout,  the  husband  of  Mary,  saying 
that  he  "was  present  when  she  received  the  redemption 
money  from  the  master,  and  counted  the  money  for  her." 
No  proofs  preserved  in  the  record  tend  to  contradict  this  tes- 
timony and  evidence. 

Mr.  Eugene  Canfield,  for  the  plaintiff  in  error : 

1.  A  minor  is  incapable  of  appearing  in  court  as  a  defend- 
ant, by  the  uniform  practice  of  our  courts,  save  by  a  guardian 
ad  litem,  appointed  by  the  court,  and  acting  as  its  officer  as 
well  as  for  the  infant.  Peak  v.  Shasted,  21  111.  137 ;  Hall 
et  al.  v.  Davis,  4:4:  id.  494;  Kesler  v.  Penninger,  59  id.  134; 
Enos  et  al.  v.  Capps,  12  id.  255. 

The  guardian  ad  litem  can  not  waive  any  of  the  rights  of 
the  infant  whom  he  represents,  by  answer  or  otherwise.  Cart- 
wright  v.  Wise  et  al.  14  111.  417;  McClay  et  al.  v.  Norris, 
4  Gilm.  370;  Chaffin  v.  Kimball,  23  111.  36;  Rhoads,  Exr.  v. 
Rhoads  et  al.  "43  id.  239;  Fischer  v.  Fischer,  54  id.  231; 
Turner  et  al  v.  Jenkins,  79  id.  228. 

And  it  is  the  duty  of  the  court  to  see  that  all  the  rights  of 
the  infant  are  properly  protected  by  the  guardian  ad  litem. 
Peak  v.  Pricer,  21  111.  164;  Rhoads  v.  Rhoads,  43  id.  239. 

2.  The  decree,  though,  should  be  reversed  upon  the  merits. 
Mrs.  Stout,  in  her  petition,  had  expressly  set  out  that  the 
plaintiff  in  error  was  the  owner  of  an  undivided  half  of  the 
land,  subject  to  the  dower  rights  of  her  mother.  The  defend- 
ants, Jannette  Earl,  Eace  and  Titsworth,  had  expressly 
admitted  this  in  their  answer,  and  set  up  the  redemption  by 
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her  guardian  from  the  sale  under  the  decree  of  foreclosure. 
These  allegations  had  been  proved,  and  this  court  had  judi- 
cially determined  that  such  were  the  facts  and  such  the 
rights  of  the  plaintiff  in  error.  They  ought  not  to  have 
been  permitted  in  any  manner  to  allege  or  bring  it  about  to 
the  contrary. 

The  plaintiff  in  error  became  of  age  about  a  year  since, 
and  brings  this  case  to  this  court,  within  the  time  limited  by 
the  statute,  on  error. 

Mr.  Charles  Wheaton,  for  the  defendant  in  error  George 
A.  Eace : 

In  the  first  place,  it  appears  that  Jannette  Earl  was  the 
lawful  guardian  of  plaintiff  in  error,  and  she  appeared  in 
the  case  in  the  Kendall  circuity  court,  by  her  said  guardian, 
and  the  guardian  put  in  an  answer  for  her.  This  was  a  suf- 
ficient appearance  and  answer,  and  just  as  good  as  though 
done  by  a  guardian  ad  litem.  The  chapter  of  the  statute 
concerning  partition  provides  (Eev.  Stat.  1874,  chap.  106, 
sec.  4,)  that  infants  may  appear  by  guardian  or  conservator, 
or  the  court  may  appoint  a  guardian  ad  litem.  So  an  appear- 
ance of  an  infant  by  her  guardian,  and  an  answer  by  that 
guardian,  is  as  good  as  an  appearance  by  a  guardian  ad  litem. 
(See  Peak  v.  Shasted,  21  111.  137 ;  Herdman  et  al.  v.  Short, 
18  id.  59.)  Moreover,  a  legally  appointed  guardian  has 
greater  authority  to  bind  the  ward  by  his  acts  and  agree- 
ments than  a  guardian  ad  litem.  A  guardian  has  power  to 
bind  his  ward  by  submitting  his  rights  to  arbitration.  Weed 
v.  Ellis,  3  Caines,  253. 

Infants  are  as.  much  bound  as  adults  by  the  action  of 
those  who  conduct  their  defence,  provided  their  conduct  is 
bona  fide.     1  Daniell's  Chancery  Practice,  123  (3d  Am.  ed.) 

An  absolute  decree  is  as  binding  against  an  infant  as  an 
adult,  and  can  only  be  impeached  for  fraud  or  collusion. 
1  Daniell's  Chancery  Practice,  153. 
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The  decree  finds  that  Race  is  the  equitable  owner  and 
holder  of  the  master's  certificate  of  purchase,  and  is  entitled 
to  all  the  benefits  growing  out  of  such  ownership,  and  spe- 
cifically recites  in  detail  the  facts  in  evidence.  This  is 
equivalent  to  a  certificate  of  evidence  being  filed.  Jones  v. 
Nitty,  72  id.  449 ;  Durham  v.  Mulkey,  59  id.  91 ;  Martin  et  al 
v.  Hargardine,  46  111.  323 ;  Kidder  v.  Sholtz,  36  111.  478 ; 
Croskey  v.  Northern  Manufacturing  Co.  48  id.  481. 

Where  a  decree  finds  facts  from  the  evidence,  and  they  are 
sufficient  to  sustain  the  decree,  no  other  preservation  of  the 
evidence  is  necessary.  The  court  will  presume  the  finding 
correct,  unless  a  certificate  of  evidence  shows  a  different  state 
of  facts  proven  on  the  trial.  Walker  et  al.  v.  Abt  et  al.  83 
111.  226 ;  Khoads  et  al.  v.  Rhoads,  88  id.  139 ;  Paris  and  Dan- 
ville R.  R.  Co.  v.  Henderson,  89  id.  85. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  objected  by  counsel  for  defendants  in  error  that  this 
writ  of  error  comes-  too  late.  Counsel  say,  "nothing  appears 
in  the  record  to  show  at  what  time  the  plaintiff  in  error 
attained  her  majority,  or  that  she  has  brought  her  suit  to 
this  court  within  the  statutory  period.  For  all  that  appears 
here,  her  claim  is  a  stale  one."  This  'question  can  not  be 
raised  on  the  record  in  this  case  by  mere  suggestion  in  the 
argument  in  the  case.  In  the  absence  of  a  plea  alleging  a 
bar,  or  some  other  matter  in  the  record  showing  that  this 
writ  comes  too  late,  we  can  not  properly  entertain  the  ques- 
tion. 

When  this  case  was  at  a  former  time  before  this  court, 
on  an  appeal  taken  by  Race  and  the  other  defendants  to 
the  original  petition,  it  was  said  by  Mr.  Justice  Lawrence, 
speaking  for  the  court:  "The  mother  of  Emily  Parkhurst, 
having  the  right  of  dower  in  an  undivided  half  of  the  premises, 
and  being  the  guardian  for  Emily,  redeemed  the  premises, 
within  twelve  months  of  the  sale,  by  paying  to  the  master  the 
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requisite  amount.  The  master  tendered  the  money  to  Phil- 
lips, who  refused  to  receive  it,  saying  the  matter  was  out 
of  his  hands,  and  a  few  days  afterwards  Mrs.  Stout  demanded 
and  received  the  money,  giving  her  receipt  to  the  master. 

*  *  *  The  lien  under  the  mortgage  was  thus  cancelled. " 
And  upon  this  statement  of  the  facts,  this  court  then  ad- 
judged that  "the  mother  of  Emily  Parkhurst,  who  redeemed, 

*  *  *  has  a  valid  claim  against  Mrs.  Stout,  which 
amounts  to  an  equitable  lien  on  the  land  while  in  her  hands ; " 
and  held  that  the  court  "did  err  in  not  providing  in  its  decree 
that  complainant  (Mrs.  Stout)  should  take  her  allotment, 
subject  to  the  equitable  lien  of  the  guardian  of  Emily  Park- 
hurst, for  the  payment  of  one-half  the  redemption  money." 
The  decree,  on  that  ground,  was  reversed,  and  that  this  might 
be  done,  the  case  was  remanded  to  the  court  below. 

When  the  mandate  of  this  court  was  filed  in  the  court 
below,  instead  of  entering  the  decree  suggested  by  this  court, 
the  court  below,  among  other  things,  permitted  Eace  to  file  a 
cross-bill.  The  controversy  with  Mrs.  Stout  was  brought  to 
an  end  by  the  purchase  of  her  interest  by  Mrs.  Earl  and 
Eace,  for  the  benefit  of  Eace.  The  subsequent  proceedings 
concerned  no  one  but  Eace  and  Emily  Parkhurst.  A  hearing 
was  had  between  them  (she  appearing  only  by  a  general 
answer  by  a  guardian  ad  litem).  The  proofs  supporting  the 
truth  of  the  statement  that  a  valid  redemption  from  the  mas- 
ter's sale  under  the  mortgage  had  been  made  within  the  twelve 
months  succeeding  the  sale,  and  which  were  considered  by 
this  court,  were  at  the  time  of  this  last  hearing  all  in  the 
record,  and  formed  a  part  of  the  case,  although  the  atten- 
tion of  the  court  may  not  have  been  called  to  them.  They 
consisted  of  the  direct  testimony  of  Mrs.  Earl,  Mr.  Titsworth, 
and  the  certificate  of  redemption  by  the  master,  and  the  testi- 
mony of  the  husband  of  Mrs.  Stout  that  he  was  present 
when  Mrs.  Stout  (to  whom  the  certificate  of  purchase  was 
assigned)  accepted  the  redemption  money  from  the  master. 
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At  the  time  of  the  hearing,  also,  there  was  nothing  in  the 
pleadings  which  could  authorize  the  introduction  of  proof 
tending  to  show  that  no  redemption  was  ever  made.  Eace 
had  said,  in  suhstance,  in  his  answer  to  Mrs.  Stout's  original 
bill  (which  was  a  joint  answer  by  him  and  Mrs.  Earl  and 
others),  that  a  redemption  from  the  master's  sale  had  been 
successfully  made,  so  the  title  of  Emily  Parkhurst  was  saved 
from  being  extinguished  by  the  sale.  In  his  cross-bill,  under 
which  the  last  decree  was  made,  there  is  no  allegation  that 
there  was  no  redemption.  On  the  contrary,  he  said  in  his 
cross-bill,  "that  before  the  time  of  redemption  had  expired, 
Jannette  Earl,  as  stated  in  her  answer"  (which  was  the  joint 
answer  above  mentioned),  "by  raising  money  of  A.  D.  Tits- 
worth,  as  stated  in  the  answer,  paid  for  the  master's  certifi- 
cate of  sale  of  the  property,  all  of  which  facts  are  fully  stated 
in  the  answer,  which  he  asks  may  be  taken  as  a  part  of  this 
his  bill. "  So  it  appears  that  by  the  allegations  of  this  cross- 
bill (taking  the  details  in  the  answer  as  a  part  thereof),  there 
was  a  redemption  before  the  time  of  redemption  expired. 

It  was,  then,  clearly  an  error  in  the  court  below  to  find  and 
recite  in  this  last  decree  that  "no  person  has  redeemed  or 
attempted  to  redeem  from  said  sale."  On  that  error  the 
decree  is  based,  which  holds  that  the  certificate  of  purchase 
having  been  bought  from  Mrs.  Stout  by  Mrs.  Earl,  and  sold 
to  Eace,  thereby  Eace  became,  in  equity,  entitled  to  a  mas- 
ter's deeci,  under  the  sale  by  the  master  under  the  decree  of 
foreclosure  of  the  mortgage. 

It  is  true,  that  in  the  trial  of  a  cause  in  chancery,  where 
it  appears  that  oral  evidence  was  heard  which  is  not  pre- 
served in  the  record,  and  where  the  decree  contains  a  recital 
of  the  facts  proven,  this  court,  in  the  absence  of  any  matter 
in  the  record  to  repel  such  a  presumption,  will  presume  that 
the  findings  and  recitals  of  the  decree  were  fully  sustained  by 
proof  not  preserved  in  the  record.  But  where  such  recital  is 
of  a  supposed  fact  directly  contrary  to  the  finding  of  this 
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court -previously  had  in  the  case,  and  of  a  supposed  fact  not 
alleged  in  the  pleadings,  but  at  variance  with  the  pleading  of 
the  party  relying  upon  such  supposed  fact,  and  is  also  over- 
whelmingly proven  not  to  be  a  fact  by  proofs  which  are  pre- 
served in  the  record,  such  a  presumption  can  not  prevail. 
The  property  having  been  redeemed,  the  legal  title  remained 
in  Emily  Parkhurst.  It  is  true,  that  it  would  seem  to  have 
been  liable  to  an  equitable  lien,  in  favor  of  her  guardian,  for 
one-half  of  the  money  expended  in  making  the  redemption. 
It  may  be  that  by  the  subsequent  purchase  of  Mrs.  Stout's 
interest,  and  the  transactions  between  Mrs.  Earl  and  Eace, 
when  she  undertook  to  sell  this  land  to  him  for  money  to 
repay  Titsworth,  and  by  reason  of  other  money  which  may 
have  been  expended  for  her  ward,  some  rights  and  equities 
passed  to  Eace,  but  they  are  not  stated  in  his  cross-bill ;  and 
it  may  be  that  by  a  proper  cross-bill  in  this  case  such  rights 
and  equities  may  properly  be  enforced.  But  these  questions 
are  not  before  us,  and  need  not  be  passed  upon. 

It  is  exceedingly  clear  that  the  deed  by  Mrs.  Earl  to  Eace 
did  not  divest  the  legal  title  of  Emily  to  an  undivided  half  of 
this  land,  and  it  is  equally  clear  no  title  could  properly  be 
deduced  through  the  sale  under  the  mortgage  after  that  sale 
had  been  rendered  inoperative  by  redemption.  If  Eace  has 
any  equities  or  rights  as  against  Emily,  he  has  misconceived 
them  in  his  cross-bill.  This  decree  must  be  reversed.  As 
Eace  may  have  rights  and  equities  which,  under  proper 
pleadings,  might  have  been  protected  or  enforced,  the  cause 
will  be  remanded,  that  he  may  be  allowed,  on  proper  terms, 
to  present  other  and  appropriate  pleadings,  if  he  so  desires, 
and  may  have  an  opportunity  to  assert  and  sustain  the  same, 
as  he  shall  be  advised. 

The  decree  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  the  views  herein 
expressed.  Decree  reversed. 

Scott,  J.,  dissentincr. 
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Rebecca  H.  S.  Knisely 

v. 

William  L.  Sampson. 

Filed  at  Ottawa  November  10, 1881. 

1.  Peesumption — as  to  the  date  of  a  note.  The  law  presumes  that  a 
note  was  executed  on  the  day  it  bears  date,  and  such  presumption  prevails 
until  overcome  by  proof. 

2.  Evidence — burden  of  proof.  On  a  bill  in  chancery  to  set  aside  a 
judgment  on  a  note,  on  the  ground  the  note  was  given  before  the  law  author- 
ized the  complainant,  a  married  woman,  to  execute  such  a  contract,  the  note 
being  dated  on  the  day  the  law  authorizing  her  to  make  contracts  of  that 
character  took  effect,  the  burden  of  proof  rests  upon  the  complainant  to 
establish  the  allegations  in  her  bill  by  a  preponderance  of  evidence. 

3.  New  teial — on  the  evidence — in  chancery.  Where  the  evidence  upon 
a  vital  question  of  fact  is  conflicting  and  pretty  evenly  balanced,  this  court 
will  not  disturb  the  finding  of  the  court  below,  which  has  superior  facilities 
for  judging  of  the  credibility  of  the  witnesses  on  an  oral  examination  in 
court. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  William  H.  Barnum,  Judge,  pre- 
siding. 

Mr.  Frank  J.  Smith,  for  the  plaintiff  in  error,  reviewed 
and  commented  on  the  evidence  at  considerable  length,  as 
showing  that  the  note  and  power  of  attorney  in  which  Mrs. 
Knisely  joined  were  in  fact  executed  on  June  30,  1874,  and 
not  on  July  1,  1874,  the  day  of  their  date,  and  consequently 
they  were  void  as  to  her,  she  being  a  married  woman,  and 
incapable  of  making  a  binding  contract  of  the  kind,  citing 
Schmidt  v.  Postel,  63  111.  58;  Thomas  v.  Lowry,  60  id.  512; 
DyerY.  Kelly,  75  id.  574;  Taylor  v.  Boardman,  92  id.  566; 
Kohn  v.  Russell,  91  id.  138. 
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Mr.  David  Fales,  for  the  defendant  in  error : 

It  devolved  upon  the  complainant  to  establish  her  claim  to 
relief  by  a  satisfactory  preponderance  of  evidence.  It  was 
not  sufficient  after  so  great  a  lapse  of  time  to  create  some 
doubt  as  to  whether  the  note  was  made  on  the  day  it  bears 
date.  She  must  overcome  the  presumption  of  law  that  the 
note  was  made  and  delivered  on  the  day  of  its  date. 

As  the  witnesses  were  all  examined  orally  before  the  court 
below,  there  is  the  same  necessity  that  exists  on  a  trial  by 
jury  that  the  errors  in  finding  as  to  fact  shall  be  clear  and 
palpable,  to  authorize  a  reversal.  Coari  v.  Nelson,  91  111. 
275. 

There  is  not  only  no  clear  and  palpable  evidence  showing 
error,  but  the  evidence  of  complainant  largely  corroborates 
the  evidence  of  the  defendant  that  the  note  was  made  on  the 
day  it  bears  date. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Eebecca  H.  S.  Knisely, 
to  set  aside  a  judgment  recovered  against  her  by  William  L. 
Sampson,  October,  1874,  upon  a  judgment  note  dated  July 
1,  1874.  The  bill  was  filed  August  22,  1876,  but  summons 
was  not  taken  out  against  the  defendant  until  in  February, 
1879.  The  circuit  court,  upon  final  hearing,  dismissed  the 
bill.  On  appeal  to  the  Appellate  Court  for  the  First  Dis- 
trict the  decree  was  affirmed,  and  the  record  is  brought  here 
on  writ  of  error  to  reverse  this  order  of  affirmance. 

The  bill  sets  up  that  the  note  and  judgment  were  void  as 
to  the  complainant,  for  the  reason  that  the  note  was  without 
any  consideration  beneficial  to  her,  and  was  executed  June 
30,  1874,  before  she  had  power,  as  a  married  woman,  to  bind 
herself  as  a  mere  surety  for  her  husband.  The  statute  enact- 
ing that  contracts  may  be  made  and  liabilities  incurred  by  a 
wife,  and  the  same  be  enforced  against  her  the  same  as  if  she 
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were  unmarried,  did  not  go  in  force  until  July  1,  1874.  The 
note  was  given  to  take  up  a  previous  judgment  note,  signed 
by  the  complainant  and  her  husband,  for  an  indebtedness  of 
his,  dated  May  1,  1872. 

Aside  from  the  question  of  laches,  there  is  but  the  one  ques- 
tion presented  in  this  case,  of  fact,  whether  the  note  in 
question  was  made  on  July  1,  1874,  or  on  June  30,  1874. 

The  note  bears  date  July  1,  1874.  The  complainant  and 
her  husband,  who  are  the  only  witnesses  in  support  of  the 
bill,  testify  positively  that  the  note  was  made  on  June  30, 
and  dated  July  1,  at  the  suggestion  of  Sampson  that  that 
would  make  it  more  convenient  in  the  computation  of  interest. 
On  the  other  hand,  Sampson,  and  an  attorney,  whom  he  con- 
sulted during  the  transaction  of  giving  the  note,  in  regard  to 
its  form,  testify  likewise  positively  that  the  note  was  given 
on  July  1. 

Counsel  for  plaintiff  in  error  comments  with  much  force 
upon  the  circumstances  which  appear  in  the  case  going  to 
show  that  the  witnesses  in  support  of  the  bill  could  not  have 
been  mistaken  in  their  testimony,  and  therefore  insists  that 
it  is  entitled  to  superior  weight  and  is  the  more  credible,  and 
should  be  accepted  as  the  true  statement  of  the  time  of  giv- 
ing the  note.  We  have,  in  this  respect,  carefully  examined 
the  testimony,  and  considered  the  comments  upon  it,  and 
without  reviewing  the  evidence  of  the  circumstances  affecting 
the  credibility  of  the  witnesses,  we  will  say  that  upon  the 
whole  case  we  do  not  think  it  is  one  where  we  should  inter- 
pose to  disturb  the  decree  which  has  been  rendered,  on  the 
ground  of  an  erroneous  determination  of  this  question  of 
fact.  We  may  remark,  as  favoring  this  view,  that  it  was 
incumbent  on  complainant  to  establish  her  bill  by  a  prepon- 
derance of  evidence.  On  the  hearing,  all  the  witnesses  were 
orally  examined  in  open  court,  and  the  circuit  judge  had 
thus  superior  means  of  judging  of  the  credibility  of  the  wit- 
nesses to  those  we  possess  from  the  inspection  of  their  tes- 
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timony  as  presented  to  us  on  paper.  It  is  an  important 
circumstance  in  aid  of  the  testimony  of  defendant's  witnesses 
that  the  note  bears  date  July  1.  It  is  the  presumption  of 
law  that  the  note  was  made  the  day  it  bears  date.  This 
presumption  had  to  be  overcome. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

*     Judgment  affirmed. 


William  W.  Foss 
v. 
Mabel  C.  Foss. 

Filed  at  Ottawa  November  10,  1881. 

1.  Alimony — allowance  to  wife  to  defend,  etc.,  discretionary.  The 
allowance  of  alimony  to  the  wife  for  her  support  pending  a  suit  for  a  divorce, 
and  to  enable  her  to  maintain  or  defend  the  suit,  under  the  statute,  as  at  com- 
mon law,  is  discretionary;  but  this  discretion  is  a  judicial  and  not  an  arbi- 
trary one,  and  is  subject  to  review  upon  appeal  or  error. 

2.  It  is  wholly  within  the  discretion  of  the  court  to  allow  a  wife  tempo- 
rary alimony  in  a  suit  against  her  for  a  divorce,  before  the  filing  of  an  answer 
by  her,  and  its  allowance  after  the  expiration  of  the  time  allowed  her  to 
answer,  is  in  effect  a  further  extension  of  time  to  answer. 

3.  Same — alimony  for  support  of  children  pendente  lite.  The  power  given 
by  the  statute  to  the  court  to  make  such  order  concerning  the  custody  of 
the  minor  children  of  the  parties  during  the  pendency  of  a  suit  for  divorce, 
as  may  be  deemed  expedient  and  for  the  benefit  of  the  children,  includes 
power  to  make  an  order  for  the  payment  of  a  sum  reasonably  sufficient  for 
their  support  pendente  lite  ;  and  the  allowance  of  such  a  sum  to  the  wife  for 
the  support  of  her  child,  is  in  effect  an  adjudication  that  she  have  the  custody 
and  care  of  the  child  during  the  pendency  of  the  suit. 

4.  Same — whether  temporary  alimony  is  excessive.  An  allowance  of 
temporary  alimony  to  a  wife,  during  the  pendency  of  a  suit  for  divorce,  will 
not  be  disturbed  by  this  court  unless  clearly  convinced  that  the  amount  is  so 
excessive  as  to  amount  to  an  abuse  of  discretion.  Such  allowance  is  at  all 
times  subject  to  modification,  to  meet  any  new  and  unforeseen  circumstances. 

5.  In  this  case  the  husband  filed  his  bill  for  a  divorce.  The  court  made 
an  order  allowing  the  wife  $200  for  solicitor's  fee,  and  $19.23  per  week  for  the 
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support  of  herself  and  child  pending  the  suit.  The  husband  appeared  to  be 
worth  $45,000  in  property.  The  necessities  of  the  wife  were  shown  to  be 
great.  While  the  allowance  was  considered  to  be  full  liberal,  this  court 
could  not  say  it  was  excessive. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  William  H.  Baenum,  Judge,  presiding. 

Messrs.  Grant,  Swift  &  Brady,  for  the  appellant : 

1.  The  court  had  no  right  to  grant  temporary  alimony 
before  the  appellee  had  filed  her  answer.  There  is  nothing 
to  show  she  intends  making  any  defence.  She  simply  denies 
the  ground  alleged  for  a  divorce,  which  amounts  only  to  an 
assertion  that  she  has  a  defence,  and  is  no  statement  that 
she  intends  to  defend.  Lewis  v.  Lewis,  3  Johns.  Ch.  519 ; 
Allen  v.  Allen,  Hempstead,  58. 

2.  The  court  had  no  power  to  grant  alimony  pendente  lite 
for  the  support  of  the  child.  The  statute '  gives  the  court 
authority  to  allow  alimony  to  the  wife  only  during  the  pen- 
dency of  the  suit.  Until  the  suit  has  been  determined  in 
favor  of  the  wife,  by  final  decree,  the  presumption  is  that 
the  father  is  entitled  to  the  custody  of  the  children,  and 
is  willing  to  comply  with  the  obligation  to  support  them 
which  the  law  imposes  upon  him.  There  is  nothing  in  this 
record  to  show  that  appellant  is  unwilling  to  provide  for 
his  child.  If  appellee  has  voluntarily  imposed  upon  herself 
the  burden  of  supporting  the  child,  by  carrying  him  away 
from  his  father,  she  can  not  use  the  power  of  the  court  in 
this  manner  to  procure  his  support.  There  is  nothing  in  the 
record  to  show  any  justification  for  her  keeping  possession  of 
the  child. 

The  amount  of-  alimony  allowed  is  excessive.     This  was,  we 
are  aware,  within  the  discretion  of  the  court,  but  we  think 
the  amount  allowed  is  so  grossly  excessive  as  to  warrant  this 
court  in  reversing  the  decree  for  this  cause  alone. 
37-^100  III. 
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Alimony  pendente  lite,  it  may  be  remarked,  is  governed  by 
somewhat  different  principles  from  permanent  alimony.  The 
defendant  should  be  "  content  to  live  in  decent  retirement, " 
and  is  not  to  ask  for  an  allowance  "to  gratify  her  tastes  for 
music  and  amusements, "  and  while  the  suit  is  pending,  and 
she  is  charged  with  desertion  and  cruelty,  the  alimony 
allowed  should  be  as  small  as  the  circumstances  of  the  case 
will  justify.  Bishop  on  Marriage  and  Divorce,  sees.  459, 
460,  461 ;  Smith  v.  Smith,  2  Phillim.  152;  Lawrence  v.  Law- 
rence, 3  Paige  Ch.  270. 

But  the  allowance  in  this  case  would,  we  think,  be  exces- 
sive even  if  the  bill  had  been  filed  by  the  wife  against  the 
husband,  and  she  had  obtained  a  final  decree  of  divorce  and 
custody  of  the  child.  Foote  v.  Foote,  25  111.  425;  Bergen  v. 
Bergen,  22  id.  189;  Ross  v.  Ross,  78  id.  402;  Forrest  v. 
Forrest,  25  N.  Y.  501 ;   Williams  v.  Williams,  29  Wis.  517. 

Mr.  S.  K.  Dow,  for  the  appellee : 

Alimony  "pendente  lite"  is  a  common  law  right.  Courts 
of  chancery  are  obliged  to  enforce  it  as  much  as  any  other 
provision  of  the  common  law.  Petrie  v.  The  People,  40  111. 
334. 

The  allowance  of  alimony  is  within  the  sound  discretion 
of  the  court,  and  so  the  allowance  for  the  support  of  an 
infant  child  is  a  matter  of  judicial  discretion.  Bergen  v. 
Bergen,  22  111.  187;  Joliff  v.  Joliff,  32  id.  327. 

Although  the  allowance  is  discretionary  with  the  court,  it 
is  a  judicial  and  not  an  arbitrary  discretion  which  is  to  be 
exercised,  and  the  subject  of  an  appeal ;  and  while  it  is  so,  it 
should  be  only  upon  a  strong  and  decided  difference  of 
opinion  where  an  appellate  court  would  be  disposed  to  dis- 
turb a  decree.     Foote  v.  Foote,  22  111.  425. 

Alimony  is  granted  upon  proof  of  the  circumstances  of  the 
parties,  and  unless  found  excessive  it  will  not  be  disturbed. 
Parker  v.  Parker,  61  111.  369 ;  Daily  v.  Daily,  64  id.  329. 
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From  the  appellee's  affidavit  there  can  be  no  doubt  of  her 
intention  to  defend.  She  explicitly  denies  the  charges  in  the 
bill,  and  had  asked  for  and  obtained  time  in  which  to  answer. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

On  the  26th  of  October,  1880,  appellant  filed  his  bill  for 
divorce  against  appellee,  in  the  circuit  court  of  Cook  county, 
charging  her  with  desertion.  On  the  17th  of  November, 
next  following,  she  entered  her  appearance  in  the  cause,  and 
upon  the  7th  of  December,  then  next,  the  court  extended  her 
time  to  file  an  answer  until  the  12th  of  that  month.  No 
answer  was  filed  by  that  time,  and  on  the  17th  of  the  same 
month  appellee  filed  her  petition,  supported  by  her  affidavit, 
for  solicitor's  fee  and  for  alimony  pendente  lite.  Appellant 
filed  his  affidavit  in  opposition  thereto ;  but  the  court  there- 
upon decreed  that  appellant  pay  appellee  $200  for  solicitor's 
fee,  and  $19.23  per  week,  for  the  support  of  herself  and 
child,  pending  the  suit,  the  first  installment  to  be  paid  on  the 
18th  of  December,  1880,  and  the  subsequent  installments 
weekly  thereafter.  From  this  decree  appellant  took  the 
case  by  appeal  to  the  Appellate  Court  for  the  First  District, 
which  court  affirmed  the  judgment  of  the  circuit  court,  and 
this  record  brings  that  judgment  before  us  for  review. 

Our  statute  provides,  (Eev.  Stat.  1874,  chap.  40,  sec.  15,) 
that  "in  all  cases  of  divorce  the  court  may  require  the  hus- 
band to  pay  to  the  wife,  or  pay  into  the  court  for  her  use 
during  the  pendency  of  the  suit,  such  sum  or  sums  of  money 
as  may  enable  her  to  maintain  or  defend  the  suit ;  and  in 
every  suit  for  a  divorce,  the  wife,  when  it  is  just  and  equita- 
ble, shall  be  entitled  to  alimony  during  the  pendency  of  the 
suit,"  etc. 

This  allowance  is  discretionary ;  but  as  we  have  held,  was 
the  exercise  of  the  same  power,  under  the  principles  of  the 
common  law.    It  is  a  judicial,  not  an  arbitrary,  discretion  that 


580  Foss  v.  Foss.  [Nov. 

Opinion  of  the  Court. 

is  to  be  exercised,  and  it  is  the  subject  of  review  upon  appeal 
or  error.  Foote  v.  Foote,  22  111.  425 ;  Blake  v.  Blake,  80  id. 
523. 

The  first  ground  of  reversal  urged  is,  the  circuit  court  had 
no  right  to  grant  temporary  alimony  before  appellee  had  filed 
her  answer.  This  was  wholly  within  the  discretion  of  that 
court.  The  petition  for  temporary  alimony  contained  an 
explicit  denial  of  the  truth  of  the  charges  alleged  in  the  bill, 
and  it  was  sworn  to  by  appellee.  The  effect  of  the  action  of 
the  court  was  to  again  extend  time  in  which  appellee  might 
answer ;  but  with  or  without  answer,  the  court  is  never  author- 
ized to  decree  a  divorce  until  the  cause  of  divorce  has  been 
fully  proven  by  reliable  witnesses.  Kev.  Stat.  1874,  chap. 
40,  sec.  8. 

The  next  point  attempted  to  be  made  against  the  decree  is, 
the  circuit  court  had  no  right  to  grant  alimony  pendente  lite, 
for  the  support  of  the  child.  This  is  untenable.  "The  court 
may,  on  the  application  of  either  party,  make  such  order  con- 
cerning the  custody  and  care  of  the  minor  children  of  the 
parties,  during  the  pendency  of  the  suit,  as  may  be  deemed 
expedient,  and  for  the  benefit  of  the  children. "  (Eev.  Stat. 
1874,  chap.  40,  sec.  13.)  Power  to  make  an  order  concern- 
ing the  care  of  minor  children,  very  clearly  includes  power  to 
make  an  order  for  the  payment  of  a  sum  reasonably  neces- 
sary for  their  support ;  and  the  court  having  made  an  order 
for  the  payment  of  a  sum  to  appellee,  on  account  of  the  sup- 
port of  the  child,  did,  in  effect,  adjudicate  that  she  have  the 
custody  and  care  of  the  child  during  the  pendency  of  the 
suit. 

The  next  and  last  ground  of  reversal  insisted  upon  is,  that 
the  allowance  of  the  circuit  court  is  excessive.  An  appellate 
court,  we  have  said,  is  only  authorized  to  reverse  on  this 
ground  where  the  difference  in  judgment  between  the  appel- 
late and  circuit  court  is  strong  and  decided.  Foote  v.  Foote, 
supra.     Here,  in  addition  to  the  judgment  of  the  circuit  court, 
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we  have  the  concurring  opinion  of  the  Appellate  Court,  com- 
posed of  impartial  and  able  judges,  and  unless  quite  clear  in 
our  conviction  that  the  allowance  is  so  excessive  as  to 
amount  to  an  abuse  of  discretion,  we  would  not  be  warranted 
in  disturbing  the  decree.  We  are  not  thus  clear.  The 
allowance  is  but  temporary,  and,  at  most,  will  extend  but  for 
a  brief  period,  and  will,  at  all  times,  be  subject  to  modifica- 
tion to  meet  any  new  or  unforeseen  circumstances.  Appellee's 
present  necessities  are  shown  to  be  great,  and  appellant  is, 
tacitly,  at  least,  conceded  to  be  worth  $45,000  in  property, 
that  fairly  managed  must  be  productive  of  a  considerable 
income.  Although  full  liberal,  as  it  appears  to  us,  we  can 
not  say  that  the  allowance  is  excessive. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


Geoege  Dugan  et  al. 

v. 

Hellen  M.  Follett  et  al. 

Filed  at  Ottawa  November  10,  1881. 

1.  Conveyance — inuring  of  an  after  acquired  title*  Where  a  party 
joins  in  a  warranty  deed  purporting  to  convey  a  fee  simple  estate  in  a  tract  of 
land,  an  after  acquired  interest  in  him  will  inure  by  way  of  estoppel  to  his 
grantee. 

2.  Limitation — as  between  tenants  in  common.  The  general  rule  is, 
that  the  Statute  of  Limitations  does  not  run  as  between  tenants  in  common, 

*  See  Holbrook  v.  Debo,  99  111.  380,  and  cases  there  cited,  showing  when 
an  after  acquired  title  will  inure  to  the  prior  grantee,  and  when  it  will  not. 
Also,  People  ex  rel.  Weber  v.  Herbel,  96  111.  384;  Jones  v.  King,  25  id.  383; 
King  v.  Gilson's  Admx.  32  id.  348,  and  authorities  there  cited;  Rigg  v.  Cook, 
4  Gilm.  348;  Gochenour  v.  Mowry,  33  111.  333;  Gill  v.  Grand  Tower  Mining, 
etc.  Co.  92  id.  249;  sheriff's  deed  subsequently  executed  to  grantor.  C.  B. 
and  Q.  R.  R.  Co.  v.  Chamberlain,  84  id.  333;  D'Wolfy.  Haydn,  24  id.  525. 
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for  the  reason,  in  part,  that  the  possession  of  one  is  that  of  all,  and  this  is 
especially  so  when  all  the  parties  derive  title  from  the  same  deed  or  convey- 
ance. 

3.  Same — of  adverse  possession  as  between  tenants  in  common.  "While 
mere  possession  alone,  except  possibly  in  very  extreme  cases,  will  not  be 
sufficient  to  establish  an  adverse  holding  by  one  tenant  in  common  against 
another,  yet  in  such  case,  other  considerations  even  short  of  an  ouster  may 
be  sufficient  for  that  purpose. 

4.  "Where  a  party  and  his  immediate  grantor  for  more  than  seven  years 
have  held  the  undisputed  possession  of  land  under  warranty  deeds  purport- 
ing to  convey  to  the  grantees  a  fee  simple  estate,  without  knowledge  that  any 
other  persons  had  any  claim  to  the  premises,  during  all  which  time  they  had 
the  exclusive  enjoyment  of  the  rents  and  profits  without  having  accounted  to 
any  one,  or  having  been  required  to  do  so,  such  possession  will  be  regarded 
as  adverse  against  others  having  an  interest  in  the  land  as  tenants  in  common 
with  the  person  so  in  possession. 

5.  Same — does  not  run  until  the  right  of  action  accrues.  The  Statute 
of  Limitations  does  not  commence  to  run  until  the  right  of  action  or  right  of 
entry  accrues.  It  therefore  does  not  commence  to  run  against  a  remainder- 
man until  the  termination  of  the  precedent  estate,  when  the  deed  creating 
such  prior  estate  is  of  record,  or  the  party  in  possession  has  notice  of  its 
existence. 

6.  "Where  a  party  has  held  the  undisputed  possession  of  land  under  a  war- 
ranty deed  for  more  than  seven  years,  during  which  time  he  has  paid  all 
taxes  legally  assessed  thereon,  without  actual  or  constructive  notice  of  a  prior 
unrecorded  deed  creating  a  life  estate  with  a  remainder  over  to  others  who 
would  otherwise  be  tenants  in  common  with  the  one  so  in  possession,  such 
possession  and  payment  of  taxes  by  him  will  be  a  bar  to  a  recovery  by  such 
remainder-men,  even  though  seven  years  have  not  elapsed  since  the  termina- 
tion of  the  life  estate. 

7.  Notice — from  the  record  of  a  suit.  "Where,  under  a  bill  in  chancery, 
the  administrator  of  an  estate  is  directed  by  a  decree  to  invest  certain  moneys 
in  his  hands,  in  real  estate,  without  describing  the  real  estate  in  either  the  bill 
or  decree,  and  to  convey  the  same  to  the  widow  of  his  intestate  for  her  life, 
with  remainder  to  the  heirs  of  the  intestate,  which  he  did,  and  reported  the 
making  of  the  deed  to  the  court,  which  deed  was  never  recorded,  it  was  held, 
that  the  report  on  file  in  the  court  was  not  constructive  notice  of  the  existence 
of  such  conveyance.  Had  the  object  of  the  suit  been  to  compel  the  convey- 
ance of  the  particular  lands,  and  the  decree  had  so  directed,  the  rule  would 
be  otherwise. 

8.  A  purchaser  of  land  is  not  bound  to  look  beyond  a  judgment  or  decree, 
and  the  legal  effect  it  may  have  on  the  title  which  is  the  subject  of  inquiry. 

9.  Kecokding  law — deed  void  as  to  subsequent  purchaser  without 
notice.     An  unrecorded  deed  conveying  a  life  estate  with  remainder  over,  is 
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void  as  to  a  subsequent  purchaser  without  notice  of  its  existence,  for  all  pur- 
poses, and  can  not  be  set  up  by  the  remainder-man  so  as  to  prevent  the  run- 
ning of  the  Statute  of  Limitations  of  1839,  in  favor  of  the  purchaser  and 
those  claiming  under  him. 

Appeal  from  the  Circuit  Court  of  Stark  county ;  the  Hon. 
David  McCulloch,  Judge,  presiding. 

Mr.  Miles  A.  Fuller,  and  Mr.  James  H.  Miller,  for  the 
appellants : 

Even  though  it  were  true  that  the  parties  in  possession 
under  the  deed  of  Mrs.  Jennings  were  entitled  to  the  posses- 
sion, and  could  not  be  dispossessed  during  her  life,  still  that 
would  not  excuse  the  neglect  of  appellees  to  assert  their 
rights  in  the  premises,  in  some  way  open  to  them,  within 
the  time  fixed  by  law.  They  could  have  asserted  their  rights 
in  this  land  by  asking  partition,  or  by  selling  their  inter- 
est therein,  or  by  any  other  lawful  means  asserting  their 
rights  in  the  premises.  Scovilk  v.  Hilliard,  48  111.  453 ; 
miliar  &  v.  Scoville,  52  id.  449. 

The  appellants  are  within  the  terms  of  the  Statute  of  Lim- 
itations in  every  respect.  They  have  paid  all  taxes  for  many 
more  than  seven  years,  under  color  of  title  made  in  good  faith, 
with  exclusive  possession.    Henrichsen  v.  Hoclgen,  67  111.  179. 

The  deed  of  Mrs.  Jennings,  Alvin  and  Wallace,  could  be 
notice  only  of  the  fact  that  they  claimed  some  interest  in 
the  land,  and  that  interest  they  conveyed,  and  it  became 
united  with  the  other  titles.  That  deed  could  not  be  notice 
to  the  appellants  that  other  parties  not  named  therein  had 
any  rights  in  the  premises.  It  could  only  be  notice  of  such 
facts  as  appeared  upon  its  face,  or  to  which  allusion  was 
made  in  it.     Manly  v.  Pettee,  38  111.  128. 

Section  30,  Eev.  Stat.,  title  "Conveyances,"  provides  that 
all  deeds,  mortgages,  etc.,  shall  take  effect  and  be  in  force 
from  and  after  the  time  of  filing  the  same  for  record,  and 
not  before,  as  to  all  creditors   and   subsequent  purchasers 
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without  notice,  and  all  such  deeds  shall  be  adjudged  void  as 
to  all  such  subsequent  purchasers  without  notice,  until  filed 
for  record.  Now,  unless  it  can  be  shown  that  the  appellants 
had  notice,  actual  or  constructive,  of  the  execution  of  a  deed 
from  Hugh  Ehodes  to  Eunice  Jennings  and  her  children, 
then  such  a  deed  (even  if  it  ever  existed)  was  void  as  to  the 
appellants. 

Although  appellants  may  have  derived  their  possession 
indirectly  from  Mrs.  Jennings,  they  do  not  take  it  subject  to 
the  terms  and  conditions  of  any  unrecorded  deed  to  her, 
unless  they  had  notice  of  such  deed.  Rogers  v.  Wiley,  14 
111.  65. 

There  is  nothing  in  the  chain  of  title  to  show  that  the 
appellees  had  any  interest  in  the  land,  or  that  would  put 
the  appellants  upon  inquiry.  Had  inquiry  •  been  made,  they 
would  have  found  no  sufficient  evidence  of  appellees'  rights, 
because  upon  the  most  diligent  examination  it  is  now  very 
doubtful,  to  say  the  least,  whether  such  a  deed  ever  existed. 
A  suspicion  of  title  is  not  sufficient  to  charge  them  with 
fraudulent  intent.     McConnell  v.  Reed,  4  Scam.  117. 

The  Shivvers  tract  was  similarly  situated,  with  no  intima- 
tion on  the  record  of  appellees'  interests.  There  is  a  total 
failure  of  evidence  to  show  that  any  of  appellants  had  any 
notice,  actual  or  constructive;  but,  on  the  contrary,  they 
deny  any  such  knowledge.  Manly  v.  Pettee,  38  111.  135 ; 
Kennedy  v.  Northup,  15  id.  157;  Morrisey  v v  Kelly ,  22  id.  627. 

Mr.  C.  C.  Wilson,  for  the  appellees : 

Nelson  and  his  assignees  having  acquired  the  life  estate  of 
Mrs.  Jennings,  and  holding  by  virtue  of  such  life  estate,  were 
bound  to  pay  the  taxes,  and  could  acquire  no  limitation  by 
such  payment  that  would  commence  to  run  as  a  bar  to  the 
interest  of  the  heirs,  until  the  death  of  Mrs.  Jennings.  Pret- 
tyman  v.  Wolston,  34  111.  192,  and  cases  there  cited. 
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Besides  this,  the  proceedings  in  the  chancery  case  were 
matters  of  record  in  the  circuit  court,  showing  fully  that 
a  deed  had  been  made  to  Eunice  Jennings  for  her  life,  with 
remainder  to  these  heirs  of  Eric  Ehodes  for  these  lands. 
This  record  afforded  notice  as  much  as  if  the  deed  had  been 
recorded. 

Mrs.  Jennings  died  November  18,  1875,  and  the  heirs  of 
Eric  Rhodes  could  assert  their  rights  as  remainder-men  to  the 
lands  at  any  time  within  seven  years  from  the  death  of  Mrs. 
Jennings.  They  could  not  have  asserted  their  title  during 
the  existence  of  the  prior  life  estate. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  30th  of  August,  1878,  Hellen  Follett  (formerly 
Hellen  Rhodes),  Robert  Rhodes,  Alonzo  Rhodes,  Alvin  Rhodes 
and  William  Rhodes,  filed  in  the  Stark  county  circuit  court 
their  bill  in  chancery,  against  George  Dugan,  John  Ham  and 
Hopkins  Shiwers,  for  the  partition  of  three  several  tracts  of 
land  in  said  county,  respectively  known  as  the  Dugan  tract, 
Ham  tract,  and  Shiwers  tract.  Pending  the  suit,  William 
Rhodes  died,  and  his  widow  and  children  were  made  defend- 
ants, and  the  case  thereupon  proceeded  in  the  name  of  the 
other  complainants.  Upon  the  hearing,  a  decree  was  ren- 
dered awarding  partition,  substantially  as  prayed  for  in  the 
bill,  and  the  case  is  brought  here  by  appeal. 

We  have  carefully  examined  the  evidence  in  this  case,  and 
find  the  material  facts,  in  substance,  as  follows :  Eric 
Rhodes,  the  father  of  petitioners,  died  in  Hancock  county, 
this  State,  in  October,  1841,  and  his  brother  Hugh  became 
his  administrator.  At  the  time  of  his  death  he  left  him  sur- 
viving his  widow,  Eunice  Rhodes,  who  subsequently  married 
Ebenezer  Jennings,  and  six  children,  his  only  heirs  at  law, 
namely,  Orrin,  Alonzo,  Alvin,  William,  Robert,  and  Hellen, 
now  Mrs.  Follett.     In  1849  his  widow,  then  Eunice  Jennings, 
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instituted  a  suit  in  chancery  in  the  Stark  county  circuit 
court  against  the  administrator — the  same  being  done  with 
his  approval  and  under  his  advice — which  shortly  afterwards 
resulted  in  a  decree  directing  him  to  invest  certain  moneys 
then  in  his  hands  as  administrator,  in  real  estate,  and  to 
convey  the  same  to  Mrs.  Jennings  for  life,  with  remainder  in 
fee  to  the  heirs  of  her  late  husband,  Eric  Rhodes.  In 
obedience  to  this  decree,  Hugh  Rhodes,  on  the  20th  day  of 
November,  1850,  conveyed  the  lands  now  in  controversy  to 
Mrs.  Jennings  for  life,  with  remainder  in  fee  to  the  above 
named  heirs  of  Eric  Rhodes.  This  deed,  from  some  cause 
or  other,  was  never  put  on  record ;  but  the  fact  of  its  execu- 
tion was  reported  to  the  court  by  the  administrator,  and  his 
report  still  remains  as  a  part  of  the  files  of  the  suit  com- 
menced against  him'  by  Mrs.  Jennings,  as  just  stated.  At 
the  time  of  this  conveyance  to  Mrs.  Jennings,  she  was  in  pos- 
session of  the  land  in  controversy  and  residing  on  the  Dugan 
tract,  and  continued  in  possession  until  in  March,  1852, 
when  she  transferred  the  possession  to  Peter  Nelson.  Pre- 
vious to  delivering  possession  to  Nelson,  as  just  stated, 
to-wit,  on  the  31st  of  January,  1852,  she  and  her  sons 
William  and  Alvin  conveyed  all  their  interest  in  the  Ham 
and  Dugan  tracts  to  Franklin  Rhodes,  a  blind  son  of  Hugh 
Rhodes,  who  subsequently,  on  the  6th  day  of  March  follow- 
ing, conveyed  to  the  said  Peter  Nelson,  by  warranty  deed, 
the  two  tracts  last  mentioned,  his  father,  Hugh  Rhodes, 
joining  with  him  in  the  deed.  On  the  11th  day  of  August, 
following,  Orrin  Rhodes  conveyed  by  quitclaim  his  interest 
in  all  three  of  the  tracts  to  Franklin  Rhodes.  The  interest 
conveyed  by  this  deed  to  Franklin  Rhodes  in  the  Dugan  and 
Ham  lots,  by  virtue  of  his  warranty  of  them  to  Nelson,  as 
above  mentioned,  according  to  a  familiar  rule  of  law, 
inured  by  way  of  estoppel  to  Nelson,  thus  giving  him  in  the 
two  lots  in  question  the  entire  life  estate  of  Mrs.  Jennings, 
and  three-sixths  or  one-half  of  the  fee.     Peter  Nelson  and 
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wife,  by  warranty  deed  dated  September  13,  1854,  conveyed 
the  two  lots  last  mentioned  to  Thomas  Dugan,  from  whom 
appellant  Ham,  by  a  regular  chain  of  title,  derives  title  to 
the  Ham  lot,  and  appellant  George  Dugan,  in  like  manner, 
derives  title  to  the  Dugan  lot,  each  having  the  fee  in  the 
three-sixths  of  their  respective  lots.  Eunice  Jennings  and 
Alvin  Ehodes,  by  warranty  deed  dated  January  31,  1852,  con- 
veyed the  Shivvers  lot  to  one  "Wilson  Ehodes,  whereby  the 
latter  acquired  the  life  estate  of  Mrs.  Jennings  and  one-sixth 
of  the  fee  in  said  lot,  to  which  appellant  Shivvers  succeeded 
by  a  regular  chain  of  title,  on  the  12th  clay  of  June,  1869. 
Mrs.  Jennings  died  on  the  18th  of  November,  1875. 

Waiving  for  the  present  the  consideration  of  the  Statute 
of  Limitations,  it  clearly  follows,  if  we  have  committed  no 
error  in  grouping  together  the  facts,  that  appellees,  Hellen 
Follett,  Alonzo  and  Kobert  Ehodes,  respectively,  own  one- 
sixth  of  the  Ham  and  Dugan  lots,  and  the  remaining  three- 
sixths  belong  to  appellants  Dugan  and  Ham,  respectively ; 
and  that  Hellen  Follett,  Alonzo  Ehodes,  Eobert  Ehodes, 
Franklin  Ehodes,  and  the  heirs  of  Willi*am  Ehodes,  respect- 
ively, own  one-sixth  of  the  Shivvers  lot,  and  that  Hopkins 
Shivvers  owns  the  remaining  sixth. 

This  conclusion,  with  respect  to  the  interests  of  the  par- 
ties, is  the  same  as  that  reached  by  the  circuit  court,  so  far 
as  the  Dugan  and  Ham  tracts  are  concerned ;  but  that  court 
found  that  appellant  Shivvers  was  the  owner  of  two-sixths  of 
the  Shivvers  lot,  and  took  no  notice  of  the  one-sixth  which 
still  seems  to  be  in  Franklin  Ehodes.  It  is  clear  that  Orrin 
Ehodes  had  an  equal  interest  with  the  other  heirs  of  Eric 
Ehodes,  in  the  entire  property  which  was  conveyed  by  him, 
as  already  seen,  to  Franklin  Ehodes,  on  the  11th  of  August, 
1852,  and  the  only  deed  we  have  been  able  to  find  from 
Franklin  Ehodes,  is  the  warranty  deed  of  the  6th  of  March, 
1852,  to  Peter  Nelson,  in  which  his  father  joins ;  but  this 
conveyance  does  not  include  the  Shivvers  lot.     It  only  pur- 
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ports  to  convey  the  Ham  and  Dugan  lots,  and  this  would 
clearly  leave  one- sixth  of  the  Shivvers  lot  still  in  Franklin 
Ehodes,  or  his  legal  representatives.  However,  this  is  an 
error  of  which  the  present  appellants  can  not  complain. 

The  most  of  the  arguments  of  counsel  have  been  devoted  to 
the  question  whether,  as  a  matter  of  fact,  Hugh  Ehodes,  on 
the  20th  of  November,  1850,  in  pursuance  of  the  order  of 
court,  conveyed  the  premises  in  controversy  to  Mrs.  Jennings 
for  life,  with  remainder  in  fee  to  the  heirs  of  Eric  Ehodes,  as 
charged  in  the  bill.  The  circuit  court  found  that. such  con- 
veyance was  made,  and  from  the  best  consideration  we  have 
been  able  to  give  the  testimony,  and  all  the  facts  and  cir- 
cumstances having  a  bearing  upon  the  question,  we  are  of 
opinion  that  the  conclusion  of  the  circuit  court  was  right. 
It  therefore  only  remains  to  inquire  what  effect,  if  any,  have 
the  limitation  laws  on  the  rights  of  the  parties. 

Assuming,  as  we  do,  that  Hugh  Ehodes  was  the  original 
owner  of  these  lands,  and  that  they  were  conveyed  by  him 
to  Mrs.  Jennings  and  the  heirs  of  Eric  Ehodes,  at  the  time 
and  in  the  manner  we  have  seen,  it  follows  that  appellants, 
and  those  under  whom  they  claim,  have,  since  their  respective 
titles  accrued,  been,  and  are  now,  tenants  in  common  with 
appellees ;  hence  in  determining  whether  the  Statute  of  Limi- 
tations is  a  bar  to  the  present  proceeding,  it  is  proper  to  keep 
this  relation  of  the  parties  in  view. 

The  general  rule  unquestionably  is,  that  the  statute  does 
not  run  as  between  tenants  in  common,  on  the  ground,  in 
part,  that  the  possession  of  one  tenant,  in  contemplation  of 
law,  is  the  possession  of  the  others,  and  this  is  especially  so 
where  all  the  parties  derive  title  from  the  same  deed  or  con- 
veyance.    Angell  on  Limitations,  sees.  422,  423. 

While  mere  possession,  alone,  except  possibly  in  very 
extreme  cases,  will  not  be  sufficient  of  itself  to  establish  an 
adverse  holding  by  one  tenant  in  common  against  another, 
yet  in  such  case  other  circumstances,  short  of  an  ouster,  may 
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be  sufficient  for  that  purpose.  Angell  on  Limitations,  sees. 
432,  433. 

Upon  consideration  of  the  evidence  relating  to  this  aspect 
of  the  case,  we  think  it  satisfactorily  establishes  the  fact 
that  appellants  and  their  immediate  grantors  have,  for 
more  than  the  statutory  period,  been  holding  the  premises 
adversely  to  all  the  world,  including  appellees.  They  have 
been  holding  under  warranty  deeds  purporting  to  convey  to 
the  grantees  fee  simple  estates,  and  we  discover  nothing  in 
the  evidence  that  warrants  the  assumption  that  they  even  so 
much  as  knew  that  appellees  had  any  claim  to  the  premises. 
During  all  this  time  they  have  had  the  exclusive  enjoyment 
of  the  rents  and  profits,  without  having  accounted  to  any  one, 
or  having  been  required  to  do  so,  by  appellees  or  any  other 
person,  and  this  we  regard  as  an  adverse  holding.  Moreover, 
during  this  period  appellants  have,  so  far  as  anything  appears 
to  the  contrary,  in  good  faith  paid  all  taxes  legally  assessed 
on  the  premises,  thus  making  out  a  clear  case  of  possession, 
payment  of  taxes  under  claim  and  color  of  title  made  in 
good  faith,  for  more  than  the  statutory  period. 

It  is  clear,  therefore,  unless  there  is  something  in  the  facts 
of  this  case  which  takes  it  out  of  the  operation  of  the  statute, 
the  right  to  maintain  the  present  proceeding  is  barred  by  the 
Limitation  act  of  1839. 

It  is  a  fundamental  principle  in  the  law  of  limitations  that 
the  statute  never  commences  running  until  the  right  of  entry 
accrues,  and  since  by  the  limitations  of  the  deed  from  Hugh 
Ehodes  to  Mrs.  Jennings,  under  which  appellees  claim,  their 
right  of  entry  did  not  accrue  till  her  death,  which  occurred 
less  than  seven  years  before  the  commencement  of  the  pres- 
ent proceeding,  it  would  seem  to  follow  that  this  proceeding  is 
not  barred  by  the  Limitation  act  of  1839,  and  such  undoubt- 
edly would  be  the  case  if  that  deed  had  been  properly  recorded, 
or  if  appellants  and  those  under  whom  they  claim  had  pur- 
chased with  notice  of  appellees'  rights.     But  that  deed  was 
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never  recorded,  and,  as  already  stated,  there  is  nothing  to 
show  that  appellants  or  their  immediate  grantors  had  any 
notice  of  its  existence. 

It  is  insisted,  however,  that  the  report  of  the  administrator 
in  the  case  of  Jennings  against  Khodes,  showing  the  convey- 
ance of  this  land  to  her  and  the  children  in  pursuance  of  the 
decree  in  that  case,  is  constructive  notice  of  appellees'  rights 
under  that  conveyance,  and  this  we  regard  as  the  turning 
point  in  the  case.  Had  the  object  of  the  suit  of  Jennings 
against  Ehodes  been  to  compel  the  administrator  to  convey 
these  particular  lands,  then  we  would  have  no  hesitancy  in 
holding  the  record  of  that  case  constructive  notice  of  the 
rights  of  those  claiming  under  the  decree  in  it,  whether 
the  deed  was  placed  upon  record  or  not.  But  such  was  not 
the  object  of  that  suit.  Neither  the  decree  nor  the  pleadings 
in  that  case  contain  any  description  of  these  lands,  or  even' 
make  the  slightest  reference  to  them.  In  the  investigation 
of  titles,  purchasers  look  for  decrees  and  judgments  against 
those  who  appear  of  record  to  have  been  owners,  and  when 
it  is  ascertained  that  a  particular  decree  or  judgment  does 
not  affect  the  title  which  is  the  object  of  inquiry,  it  is  believed 
not  to  be  customary  to  look  further ;  and  to  hold  that  pur- 
chasers are  affected  with  constructive  notice  of  every  fact 
relating  to  the  purchased  estate  that  may  happen  to  appear 
in  some  of  the  files  of  a  case,  and  not  elsewhere,  would,  in 
our  judgment,  be  carrying  the  doctrine  of  constructive  notice 
to  a  dangerous  extent.  The  establishment  of  such  a  rule 
would  have  a  direct  tendency  to  unsettle  titles,  for  no  one 
could  know  of  a  certainty  when  he  was  getting  a  good  title, 
without  examining  the  files  yi  every  case  in  the  county  where 
the  land  lay,  and  this  would  be  wholly  impracticable.  "We 
hold,  therefore,  purchasers  are  not  bound  to  look  beyond  the 
judgment  or  decree,  and  the  legal  effect  it  may  have  on  the 
title  which  is  the  subject  of  inquiry. 


1881.]  Dugan  et  al.  v.  Follett  et  al.  591 

Opinion  of  the  Court. 

It  is  further  said,  the  tenant  for  life  is  bound  to  pay  all 
taxes,  and  since  appellants  succeeded  to  the  life  estate  of 
Mrs.  Jennings  they  were  legally  bouncl  to  pay  the  taxes,  and 
hence  they  could  not  avail  themselves  of  the  Limitation  act 
of  1839.  Conceding  such  would  have  been  the  case  if  the 
Jennings  deed  had  been  put  upon  record,  or  if  appellants  and 
those  under  whom  they  claim  had  purchased  with  notice  of 
that  deed,  yet  appellants  claim,  as  we  have  already  seen, 
adversely  to  appellees,  and  independently  of  any  rights 
acquired  through  the  Jennings  deed,  and  insist  that  inas- 
much as  that  deed  was  not  placed  upon  record,  and  they  did 
not  otherwise  have  notice  of  it,  they  are  not  to  be  affected  by 
its  provisions,  and  in  this  we  think  they  are  right.  The 
recording  and  limitation  laws  are  both  a  part  of  the  law  of 
the  State,  and  of  equal  force  and  validity,  and  the  courts 
should  so  construe  and  apply  them  as  to  effectuate  the  objects 
and  purposes  of  the  legislature  in  adopting  them.  The  30th 
section  of  chapter  30  of  the-Eevised  Statutes,  entitled  "Con- 
veyances," provides,  "that  all  deeds,  mortgages,  etc.,  shall 
take  effect  and  be  in  force  from  and  after  the  time  of  filing  the 
same  for  record,  and  not  before,  as  to  all  creditors  and  subse- 
quent purchasers  without  notice,  and  all  such  deeds  shall 
be  adjudged  void  as  to  all  such  subsequent  purchasers  with- 
out notice,  until  filed  for  record."  To  hold  that  appellants, 
under  the  facts  in  this  case,  are  to  be  affected  in  any  manner 
by  the  Jennings  deed,  would  be  to  simply  disregard  this  plain 
provision  of  the  statute,  which  we  are  not  permitted  or  inclined 
to  do.  In  construing  and  giving  effect  to  the  limitation  laws, 
courts  must  do  so  in  such  manner  as  to  also  give  effect  to 
this  plain  provision  of  the  statute  making  all  deeds  void  as 
against  subsequent  purchasers  without  notice,  till  filed  for 
record.  Kennedy  et  al.  v.  Northup  et  al.  15  111.  149;  Hol- 
.  brook  v.  Dickenson,  56  id.  497. 

The    decree   of    the    circuit    court   not   being   in   accord 
with  the  views  here  expressed,  it  will  be  reversed,  and  the 
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cause  remanded  for  further  proceedings  in  conformity  with 

them.  ^  7 

Decree  reversed. 

Mr.  Justice  Dickey  :     I  concur  in  the  conclusion,  but  not 
in  all  that  is  said  in  this  opinion. 


Solon  Humphreys 

v. 

Joseph  Morton  et  al. 

Filed  at  Ottawa  May  14,  1881  — Supplemental  opinion  November  10,  1881. 

1.  Moetgage — priority  of  debts  first  maturing.  Where  several  notes, 
payable  at  different  dates,  are  secured  by  a  mortgage,  the  notes,  in  the  absence 
of  any  special  provision  in  the  mortgage  to  the  contrary,  are  entitled  to  pay- 
ment from  the  proceeds   of  the  mortgaged  property  in  the  order  of  their 

maturity. 

2.  But  when  a  deed  of  trust  is  given  to  secure  bonds  all  maturing  at  the 
same  time,  with  semi-annual  interest  coupons  thereto  attached,  and  author- 
izes no  sale  for  the  interest  alone,  but  provides  that  for  a  default  in  the  pay- 
ment of  interest  for  the  space  of  six  months  all  the  bonds  shall  become  due, 
and  thereupon  the  trustees  shall  take  possession  and  sell,  and  from  the  pro- 
ceeds, etc.,  pay  all  such  bonds,  or  so  many  as  may  be  outstanding,  showing  an 
intention  that  no  sale  shall  be  made  except  for  the  whole  debt,  this  rule  of 
priority  does  not  apply,  and  the  holders  of  bonds  upon  which  the  interest  has 
not  been  paid  will  have  no  priority  as  to  the  payment  of  such  interest  over 
others  upon  whose  bonds  the  interest  has  been  paid. 

3.  Where  the  holders  of  bonds  secured  by  deed  of  trust  upon  a  railroad 
and  its  property,  in  placing  a  portion  of  such  bonds  upon  the  market,  and 
their  agent  in  selling  the  same,  have  not  made  any  representations,  or  by 
their  conduct  done  anything  which  would  be  likely  to  deceive  or  defraud  the 
persons  purchasing  bonds  of  them,  they  will  not  be  postponed  in  the  pay- 
ment of  the  interest  on  their  remaining  bonds  until  the  payment  in  full  of  the 
bonds  sold  by  them;  nor  will  they  be  so  postponed  from  a  neglect  to  inform 
such  purchasers  of  the  fact  that  the  mortgagor  had  failed  to  keep  the  interest 
paid  on  thejr  bonds. 

4.  Inteeest — when  allowed  on  interest  coupons.  Interest  is  properly 
allowed  upon  an  interest  coupon  attached  to  a  bond,  from  and  after  its  matur- 
ity, although  no  such  interest  is  promised  in  the  same. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Peoria  county ;  the  Hon.  David  McCulloch,  Judge,  presiding. 

On  the  21st  day  of  May,  1864,  the  Peoria,  Pekin  and 
Jacksonville  Eailroad  Company  executed  and  delivered  a 
mortgage  or  deed  of  trust  to  Francis  B.  Cooley  and  James 
Bird,  on  the  entire  line  of  its  road,  as  trustees,  to  secure  the 
payment  of  certain  first  mortgage  bonds  which  had  been 
issued  by  the  company.  A  large  amount  of  these  first  mort- 
gage bonds  were  subsequently  sold  and  delivered  by  the  com- 
pany to  Arnold,  Allen,  Trowbridge  and  Hopkins,  who,  on  or 
about  the  1st  day  of  January,  1871,  surrendered  all  the 
unpaid  interest  warrants  attached  to  the  bonds  to  the  com- 
pany for  all  interest  due  to  that  date,  and  received  in 
exchange  therefor  second  mortgage  bonds.  After  this  ex- 
change, Arnold,  Allen,  Trowbridge  and  Hopkins  offered  for 
sale,  through  W.  T.  Hatch  &  Co.,  bankers  in  New  York,  a 
portion  of  these  first  mortgage  bonds.  Joseph  L.  Morton, 
of  New  York,  on  or  about  the  16th  day  of  August,  1871,  pur- 
chased $30,000  of  the  bonds,  and  John  McCracken,  who 
resided  at  the  same  place,  purchased,  through  Hatch  &  Co., 
$10,000  of  the  bonds.  The  interest  warrants  attached  to 
these  bonds  were  regularly  paid  each  year  at  the  Importers' 
and  Traders'  National  Bank,  New  York.  On  the  1st  day  of 
January,  1878,  however,  default  in  the  payment  of  interest 
was  made,  and  no  interest  has  been  paid  on  any  of  the  bonds 
since  that  time. 

On  the  1st  day  of  April,  1878,  John  Allen  and  John  H. 
Allen  filed  their  bill  in  the  Peoria  circuit  court,  alleging  that 
they  owned  a  large  amount  of  the  first  and  second  mortgage 
bonds,  in  which  the  execution  of  the  mortgages  was  set  out, 
and  their  terms  and  conditions.  The  bill  also  alleged,  that 
by  the  terms  and  conditions  of  the  mortgages  the  default  in 
payment  of  interest  had  caused  the  principal  of  all  the  bonds 
to  become  due  and  payable. 

38—100  III. 
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Statement  of  the  case. 

On  the  14th  day  of  July,  1879,  Solon  Humphreys,  Morris 
E.  Jessup,  John  T.  Terry  and  Cyrus  W.  Field,  were,  on  their 
own  motion,  admitted  as  co-complainants  in  the  bill.  On 
the  next  day  they  filed  a  bill  as  co-complainants,  in  which 
they  set  up  that  they  were  owners  and  holders  of  a  large 
amount  of  the  first  and  second  mortgage  bonds. 

On  the  14th  day  of  June,  1879,  Francis  B.  Cooley  and  James 
Bird  filed  their  cross-bill,  in  which  it  was  set  up  that  they 
were  trustees  under  the  first  mortgage.  They  also  set  up 
that  the  default  of  the  railroad  company  to  pay  interest 
according  to  the  terms  of  the  deed  of  trust,  had  rendered  the 
whole  of  the  bonds,  both  principal  and  interest,  due.  They 
therefore  asked  for  a  foreclosure  of  the  first  mortgage. 

On  the  7th  day  of  August,  1879,  a  decree  of  foreclosure 
was  rendered  on  the  first  mortgage,  and  a  decree  of  sale 
entered  for  the  amount  found  due.  At  the  sale  under  the* 
decree  Humphreys  became  the  purchaser,  for  himself  and  the 
others  who  purchased  and  owned  the  bonds  with  him.  After 
the  sale,  Humphreys  and  others  filed  an  intervening  petition 
in  the  case  to  obtain  payment  of  the  interest  warrants  on 
their  bonds,  which  were  due  and  unpaid,  from  the  1st  day  of 
January,  1871,  to  January  1,  1878,  before  anything  what- 
ever should  be  paid  on  the  other  bonds  and  interest  warrants. 
Morton  and  McCracken  filed  a  cross-petition,  in  which  they 
prayed  that  the  payment  of  all  interest  warrants  which 
matured  on  and  before  January  1,  1878,  should  be  postponed 
until  the  bonds  and  interest  warrants  held  by  them  should  be 
paid.  The  court  denied  both  petitions,  and  both  parties 
appealed,  entered  into  a  stipulation  in  regard  to  the  facts, 
and  agreed  to  submit  two  questions  for  consideration. 

In  this  case  it  is  stipulated  and  agreed  by  and  between  all 
parties  hereto  that  there  were  but  two  questions  considered 
by  the  court,  and  to  be  reviewed  by  this  court,  viz : 

First— Th^t  Morris  K.  Jessup,  Cyrus  W.  Field,  John  T. 
Terry,  Solon  Humphreys  and  John  Allen  were  and  are  the 


\_ 
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owners  of  a  large  amount  of  the  first  mortgage  bonds  of  the 
Peoria,  Pekiri  and  Jacksonville  Kailroad  Company,  upon  which 
none  of  the  coupons  were  paid  for  several  years  prior  to  the 
time  of  general  default  by  said  company  in  the  payment  of 
any  interest  on  any  of  its  bonds,  on  January  1,  1878;  that 
Joseph  L.  Morton  and  John  McCracken  were  also  the  owners 
of  certain  of  said  bonds,  and  that  the  coupons  upon  their 
bonds  were  paid,  while  they  owned  them,  up  to  the  time  of 
general  default,  January  1,  1878,  and  that  the  coupons  upon 
all  bonds  of  said  company,  not  represented  by  the  parties 
first  herein  named,  were  paid  by  said  company  in  full  up  to 
January  1,  1878;  now  the  first  named  parties  claim  that  all 
the  coupons  upon  their  bonds  maturing  prior  to  January  1, 
1878,  should  be  paid  in  full  before  there  is  a  general  pro  rata 
distribution  of  the  fund.  This  position  is  denied  and  opposed 
by  Morton  and  McCracken,  who  claim  that  their  coupons 
should  be  paid  in  full  because  of  the  fraud  practiced  upon 
them  by  the  parties  first  named,  and  those  from  whom  they 
purchased  with  notice,  before  any  general  distribution  of  the 
fund. 

These  were  the  only  questions  considered  by  the  court,  and 
brought  here  for  review  upon  the  facts  embraced  in  the  stip- 
ulation. 

Mr.  "Wager  Swayne,  and  Messrs.  Cratty  Bros.  &  Ulrich, 
for  the  appellant : 

1.  The  court  will  not  presume  fraud,  but  will  require  it  to 
be  proven ;  and  if  the  acts  and  things  done,  and  which  are 
not  otherwise  explained  or  accounted  for,  can  consistently 
be  understood  or  referred  to  an  honest  intent  and  innocent 
motive,  the  court  will  so  understand  and  refer  them.  It  may 
be  true  that  appellant  purchased  pendente  lite,  but  we  can 
not  see  what  right  that  gives  these  contestants  to  prefer  such 
a  claim  as  this. 
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2.  Of  as  little  application  is  the  point,  that  in  a  fore- 
closure case  all  defences  may  be  made  against  an  innocent 
holder  of  paper  secured  by  the  mortgage.  Such  is  the  law 
of  this  State.  But  the  cases  cited  refer  to  defences  to  be 
made  by  the  mortgagor.  The  rule  is  adopted  or  established 
for  his  benefit,  and  has  no  reference  to  lateral  equities  which 
may  arise  between  the  parties  to  the  record.  Bayard  v.  Mix, 
83  111.  13. 

3.  The  managers  of  the  railroad  severally  made  large 
advances  for  the  development  of  the  property,  and  its  pro- 
tection, taking  therefor  second  mortgage  bonds,  which  have 
proved  worthless.  The  earnings  were  put  into  the  repairs 
and  operating  account,  and  they  withheld  such  portions  of 
their  matured  interest  warrants  from  presentation,  as  the 
company  had  not  funds  to  pay.  The  evidence  shows  that  the 
value  of  the  road  was  greatly  enhanced  thereby.  It  was  not 
fraud  or  unfaithfulness  to  attempt  to  keep  the  road  from 
going  into  immediate  bankruptcy.  Ketchum  v.  Duncan,  96 
U.  S.  659 ;   Wright  v.  Grover,  27  111.  426. 

4.  Whether  or  not  there  was  an  implied  understanding 
that  they  should  first  be  repaid  such  advances  made  by 
them,  there  is  a  superior  equity  in  our  favor,  and  we  are 
brought  within  the  rule  of  Walker  v.  Dement,  42  111.  272. 

5.  The  unpaid  coupons  are  entitled  to  priority  as  being 
promissory  notes,  passing  the  legal  title  by  delivery,  and 
drawing  interest  after  maturity.  N.  Y.  and  0.  M.  R.  R.  Co. 
13  Blatch.  412 ;  Sargeant  v.  Howe,  21  111.  148  ;  Vansant  v. 
Allmon,  23  id.  30;  Gardner  v.  Diederichs,  41  id.  158;  Kester 
v.  Burke,  81  id.  436  ;  Hurk  v.  Erskine,  45  Mo.  484 ;  Johnson  v. 
County  of  Stark,  24  111.  p ;  Harper  v.  Ely,  70  id.  582. 

Messrs.  Williams,  Burr  &  Capen,  and  Mr.  Julien  T.  Davies, 
for  the  appellees : 

1.  A  purchaser  pendente  lite  takes  subject  to  all  equities. 
Alwood  v.  Mansfield,  59  111.  96,  503 ;  Jackson  v.  Warren,  32 
id.  331 ;  Dickson  v.  Todd,  43  id.  504. 
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2.  Iii  this  State  there  is  no  innocent  purchaser  of  a  debt 
secured  by  mortgage,  when  he  goes  into  equity  to  enforce  his 
mortgage  security.     Olds  v.  Cummings,  31  111.  188. 

3.  The  owners  of  bonds  and  interest  warrants,  being 
directors  of  the  corporation,  by  causing  the  advertisement 
that  warrants  would  be  paid  at  maturity,  and  not  presenting 
their  own,  misled  the  outside  owners,  and  enabled  themselves 
to  continue  in  control  of  the  property  and  earnings,  prevented 
a  foreclosure,  and  are  estopped  from  now  claiming  payment 
of  these  warrants  until  all  bonds  and  other  warrants  are 
paid  in  full.  Union  Trust  Co.  v.  Monticello  and  P.  J.  R.  R. 
Co.  63  N.  Y.  311 ;  Haven  v.  G.  J.  R.  R.  and  D.  Co.  109  Mass. 
88;  Ketchum  v.  Duncan,  96  U.  S.  659. 

4.  Equality  is  equity.  Therefore,  in  no  event  can  the 
interest  warrants  be  preferred,  as  all  creditors  share  in  com- 
mon in  the  assets  of  a  bankrupt  debtor.  Unless  by  some 
stern  rule  of  law,  no  one  has  a  preference.  Sewall  v.  Brain- 
ard,  38  Vt.  364 ;  Clemens  on  Corporations,  sec.  145  ;  Jones  on 
Eailroads,  sec.  327;  Digbee  v.  Craig,  2  Eden,  200;  S.  C. 
Ambler,  612;  Miller  v.  R.  and  W.  Ry.  Co.  40  Yt.  399; 
Haven  v.  G.  J.  Ry.  Co.  109  Mass.  97 ;  South  Carolina  v.  S. 
and  N.  R.  R.  Co.  8  S.  C.  129 ;  Dunham  v.  Ry.  Co.  1  Wall. 
254 ;  Ketchum  v.  Duncan,  96  U.  S.  70 ;  Duncan  v.  M.  and  O. 
R.  R.  Co.  3  Woods,  567. 

5.  Where  a  debt  secured  by  mortgage  is  payable  in  install- 
ments, the  right  of  priority  of  payment  in  accordance  with 
priority  of  maturity  "rests  upon  the  fact  that  the  holder  of 
the  note  first  maturing  may  foreclose  upon  non-payment, 
without  waiting  for  the  succeeding  notes  to  mature."  Gard- 
ner v.  Diederichs,  41  111.  158 ;  Sargent  v.  Howe,  21  id. 
148. 

6.  If  by  the  terms  of  the  mortgage,  on  foreclosure,  the 
proceeds  of  sale  are  to  be  applied  on  the  whole  debt,  there 
can  be  no  priority.  Gardner  v.  Diederichs,  41  111.  158 ;  Sar- 
gent v.  Howe,  21  id.  148. 
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7.  The  trust  deed  in  this  case  provides  that  in  case  of 
sale  the  entire  debt  becomes  due.  Therefore,  there  can  be 
no  priority.  Even  if  these  interest  warrants  were  entitled  to 
priority,  which  we  deny,  interest  on  them  could  have  no 
priority. 

8.  Interest  is  only  payable  after  demand  and  refusal,  of 
a  note  payable  at  a  particular  place.  No  payment  of  these 
warrants  was  demanded,  therefore  they  can  not  bear  interest. 
Corcoran  v.  C.  and  0.  Canal  Co.  1  Mc Arthur,  358. 

9.  These  warrants  are  not  promises  to  pay,  but  are  mere 
evidences  of  a  debt  for  interest,  and  interest  upon  interest  is 
not  allowable  by  the  laws  of  this  State.  Leonard  v.  Admr.  of 
Villars,  23  111.  377 ;  Virginia  v.  C.  and  0.  C.  Co.  35  Md.  1 ; 
Thompson  v.  Hoagland,  65  id.  310 ;  McFadden  v.  Fortier,  20 
111.  509. 

10.  There  can  be  no  priority  for  interest  on  interest. 
Virginia  v.  C.  and  0.  C.  Co.  35  Md.  1. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  claim  for  priority,  interposed  by  Humphreys  and 
others,  is  predicated  upon  the  decisions  of  this  court  to  the 
effect  that  where  several  notes,  payable  at  different  dates,  are 
secured  by  a  mortgage,  the  notes,  in  the  absence  of  any 
special  provision  in  the  mortgage  to  the  contrary,  are  entitled 
to  payment  from  the  proceeds  of  the  mortgaged  property,  in 
the  order  of  their  maturity.  This  is  the  doctrine  of  Sargent 
v.  Howe,  21  111.  148,  Vansant  v.  Allmon,  23  id.  35,  Gardner 
v.  Diederichs,  41  id.  170,  and  subsequent  cases.  But  does 
the  case  under  consideration  fall  within  the  principle  of  these 
cases  ?  Here,  the  bonds  all  bore  date  May  21,  1864,  and  were 
all  payable  on  the  1st  clay  of  July,  1894,  with  interest  from 
and  after  January  1,  1865,  at  the  rate  of  seven  per  cent  per 
annum,  payable  semi-annually.  So  far  as  the  bonds  are 
concerned  and  the  interest  thereon,  they  are  all  due  and  pay- 
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able  at  one  and  the  same  time.  The  deed  of  trust  provides, 
that  if  there  shall  be  a  default  in  the  payment  of  semi-annual 
interest  on  any  or  either  of  said  bonds,  for  the  space  of  six 
months  after  the  same  becomes  due,  then  the  whole  principal 
sum  mentioned  in  all  the  bonds,  shall  become  due  and  paya- 
ble, and  the  trustees  named  in  the  deed  of  trust  shall  take 
possession  of  the  road,  and  sell  the  same  at  public  auction. 
The  deed  then  provides:  "That  out  of  the  moneys  or  pro- 
ceeds arising  either  from  said  tolls,  earnings  or  receipts  of 
said  railroad  and  premises,  or  out  or  from  said  sale  so  to 
be  made  as  aforesaid,  after  first  deducting  the  expenses  so 
incurred  in  the  sale  or  the  running  the  road,  parties  of  the 
second  part  shall  pay  said  twelve  hundred  bonds,  or  so  many 
as  shall  be  outstanding,  together  with  all  arrears  of  interest 
then  due  or  owing  upon  the  same,  paying  over  the  surplus 
money,  if  any,  to  party  of  the  first  part."  It  seems  plain, 
from  this  provision,  that  it  was  intended  by  the  parties  to  the 
deed  of  trust  that  no  sale  should  be  made  except  for  the 
whole  debt,  and  hence  the  provision  that  in  default  of  pay- 
ment of  the  semi-annual  interest  all  of  the  bonds  should 
become  due.  Indeed,  the  deed  of  trust  does  not  authorize  a 
sale  of  the  railroad  for  the  interest  which  fell  due  semi- 
annually ;  but  if  the  interest  was  not  paid,  then  the  whole 
debt  matured,  and  a  sale  was  authorized  to  satisfy  the  whole 
debt,  both  principal  and  interest. 

Again,  the  language  of  the  deed  of  trust,  in  regard  to  pay- 
ment, precludes  the  idea  that  there  should  be  a  priority.  The 
language  that  the  trustees  "shall  pay  said  twelve  hundred 
bonds,  or  so  many  as  shall  be  outstanding  and  unpaid, 
together  with  all  arrears  of  interest  then  due  and  owing  upon 
the  same, "  clearly  implies  that  if  there  is  not  money  enough 
realized  from  the  sale  to  pay  all  the  bonds  and  interest,  then 
the  same  shall  be  paid  fro  rata,  regardless  of  the  time  when 
interest  may  have  become  due  and  payable  on  any  of  the 
bonds. 
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This  case  is  entirely  different  from  the  cases  where  this 
court  has  held  that  the  holder  of  one  of  a  series  of  notes 
maturing  at  different  times,  and  secured  by  one  mortgage,  is 
entitled  to  priority,  and  the  decision  in  those  cases  can  have 
no  -application  here.  The  fact  that  Morton  and  McCracken 
obtained  the  interest  on  the  bonds  they  held,  while  the  holders 
of  the  other  bonds  did  not,  is  entitled  to  no  special  consider- 
ation. If  the  holders  of  these  bonds  were  not  willing  that 
the  railroad  company  should  pay  Morton  and  McCracken  the 
interest  on  their  bonds,  and  receive  no  interest  themselves, 
they  had  the  remedy,  at  any  moment  they  might  use  it,  to 
compel  a  sale  of  the  road,  and  a  payment  pro  rata  of  both 
principal  and  interest ;  and  the  fact  that  such  holders  remained 
silent,  knowing,  as  they  did,  that  Morton  and  McCracken 
were  receiving  the  interest  regularly  on  their  bonds,  may  be 
regarded  as  an  assent  on  their  part  to  the  payment  that  was 
made,  and  having  assented  to  such  payment,  they  are  in  no 
position  now  to  claim  a  priority  over  Morton  and  McCracken 
in  the  distribution  of  the  proceeds  of  the  sale  of  the  road. 

We  now  come  to  the  cross-errors  of  Morton  and  McCracken. 
They  claim  that  the  interest  on  the  bonds  held  by  Humph- 
reys and  others,  which  accrued  from  1871  to  1878,  should  be 
postponed  until  the  bonds  they  held  should  be  paid  and  sat- 
isfied. When  the  bonds  were  placed  in  the  hands  of  Hatch 
&  Son,  of  New  York,  for  sale,  this  latter  firm  published  a  cir- 
cular, which  contained  a  description  of  the  road,  its  connec- 
tions with  other  roads,  and  the  opportunity  afforded  for 
investment  in  its  bonds.  John  Allen,  the  president  of  the 
road,  published  a  notice  in  New  York  papers,  that  interest  on 
the  bonds  would  be  paid  at  a  certain  bank  in  New  York  City. 
We  perceive  nothing  in  the  notices  or  the  conduct  of  Allen 
and  others,  who  held  the  bonds,  which  could  properly  deceive 
or  defraud  Morton  or  McCracken,  nor  did  they  do  anything 
which  would  estop  them  or  their  assignee  from  now  sharing 
ratably  with  any  other  holder  of  the  bonds  in  the  proceeds 
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of  the  sale  of  the  road.  They  were  under  no  legal  obligation 
to  present  the  bonds  they  held  for  payment  of  interest,  nor 
did  the  law  require  them  to  notify  or  inform  Morton  and 
McCracken  that  no  interest  was  being  paid  on  their  bonds. 
We  perceive  nothing  in  the  record  that  would  prevent  them 
from  sharing  with  other  holders  of  bonds  in  the  proceeds  of 
sale. 

But  it  is  urged  that  the  court  erred  in  allowing  interest  on 
the  interest  warrants  after  their  maturity.  The  interest  war- 
rants are  not  set  out  in  the  record,  and  we  have  no  means  of 
determining  whether  they  could  properly  draw  interest  after 
maturity  or  not.  If  a  decision  on  this  question  was  deemed 
important,  the  interest  warrants  should  have  been  incorpo- 
rated in  the  record  and  abstract.  We  have  examined  both, 
but  are  not  able  to  find  them. 

We  are  of  opinion  that  the  decision  of  the  circuit  court  on 
the  applications  for  priority  in  the  disposition  of  the  proceeds 
of  the  sale  of  the  road  was  correct,  and  it  will  be  affirmed. 

Decree  affirmed. 

Subsequently  a  rehearing  was  granted  in  this  cause,  where- 
upon the  following  additional  opinion  was  filed : 

Mr.  Justice  Scholfield:  In  the  opinion  heretofore  filed 
in  this  case,  the  question  of  whether  the  court  below  erred  in 
allowing  interest  on  the  interest  warrants  after  their  maturity, 
was  not  passed  upon,  because  the  interest  warrants  were  not 
incorporated  in  the  record.  A  petition  for  rehearing  was 
presented,  praying  that  a  rehearing  be  ordered,  and  leave 
given  to  amend  the  record  so  as  to  incorporate  therein  these 
warrants.  The  petition  was  supported  by  a  stipulation  of 
the  parties  agreeing  that  the  record  should  be  amended  by 
embodying  the  interest  warrants  therein,  and  the  prayer  of  the 
petition  was  thereupon  granted,  and  a  rehearing  was  ordered 
for  the  sole  purpose  of  enabling  the  court  to  pass  upon  the 
question  of  whether  the  court  below  erred  in  allowing  interest 
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upon  the  interest  warrants.  The  record  having  been  amended 
in  accordance  with  the  stipulation,  the  question  sought  to  be 
raised  is  now  fairly  before  us. 

The  following  is  one  of  the  interest  warrants : 
"$35.00.  Peoria,  Pekin  and  Jacksonville  Eailroad  Co. 

"Interest  warrant  for  thirty-five  dollars,  payable  at  the 
Importers'  and  Traders'  iBank  of  the  City  of  New  York,  on 
the  first  day  of  July,  1894,  for  six  months  interest  on  bond 

°"         '  L.  Chapman,  Jr.,  Secretary." 

That  interest  was  properly  allowed  and  computed  on  this 
instrument,  is  settled  by  Harper  et  al.  v.  Ely  et  al.  70  111. 
581,  and  the  cases  there  referred  to;  and  reference  may  also 
be  made  to  Clark  v.  Iowa  City,  20  Wall.  583,  Town  of  Genoa 
v.  Woodruff  et  al.  92  U.  S.  (2  Otto,)  502,  and  Amy  v.  Dubuque, 
98  U.  S.  (8  Otto,)  473,  holding  the  same  doctrine. 

The  objection  that,  to  fix  the  liability  to  pay  interest,  a 
demand  at  the  place  of  payment  and  a  refusal  to  pay  must 
have  been  shown,  is  answered  by  Butterfteld  v.  Kinzie,  1 
Scam.  445,  President  of  New  Hope,  etc.  Bridge  Co.  v.  Perry 
et  al.  11  111.  467,  and  Wood  &  Co.  v.  M.  S.  L.  and  T.  Co.  41 
id.  267,  which  hold  directly  the  reverse ;  and  that  is  matter 
of  defence  to  be  pleaded  and  proved  by  the  maker,  that  he  was 
ready,  at  the  time  and  place,  to  pay.  The  interest,  as  an 
incident  to  the  debt,  must  go  with  the  debt,  and  in  giving 
priority  to  the  warrants,  priority  to  the  interest  must  follow 
as  a  matter  of  course. 

We  perceive  no  cause  to  change  our  former  ruling. 

Mr.  Justice  Walker  :  I  dissent  to  the  previous  and  pres- 
ent opinions. 

Mr.  Justice  Dickey:  I  think  the  coupons  over-due  when 
the  principal  became  due,  should  be  paid  in  full  before  dis- 
tribution upon  the  principal. 
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1.  Continuance— for  new  counsel  to  prepare  for  trial.  Where  the 
defendant's  counsel,  on  the  16th  day  of  the  month,  withdrew  from  the 
case,  and  on  the  same  day  other  counsel  were  retained,  who  moved  for  a  con- 
tinuance to  enable  them  to  prepare  for  trial,  which  was  refused,  and  the  trial 
did  not  take  place  until  the  23d  of  the  same  month,  it  was  held,  there  was  no 
abuse  of  discretion  in  denying  the  motion,  calling  for  a  reversal. 

2.  Jukok — inquiry  as  to  competency.  A  question  to  jurors  asking  them 
to  state  briefly  their  idea  of  the  duties  of  a  juror,  with  a  view  of  ascertaining 
whether  they  were  men  of  sound  judgment  and  well  informed,  is  not  proper 
for  that  or  any  other  purpose. 

3.  Ekrok  will  not  always  reverse — as  to  admission  of  evidence.  A 
mere  technical  error  in  the  admission  of  evidence  of  an  unimportant  char- 
acter is  no  ground  for  reversal. 

4.  Pleading  and  evidence.  Evidence  of  what  a  flagman  of  a  railroad 
company  said  and  did  at  the  time  and  just  before  a  person  about  to  take 
passage  on  a  train  was  struck  by  another  train  passing  on  another  track 
at  a  rapid  speed,  is  pertinent  in  an  action  to  recover  for  the  injury,  under  an 
allegation  that  the  company  failed  to  keep  a  flagman  at  the  spot  to  signal  and 
warn  of  the  approach  of  impending  danger.  Such  allegation  means  more 
than  that  there  was  no  flagman  employed  there. 

5.  Instructions — one  given  by  the  court  of  its  own  motion  may  super- 
sede others  asked.  Where  the  court  gives  an  instruction  of  its  own  in  place 
of  others  refused,  which  fairly  states  the  law  of  the  case,  the  party  asking 
those  refused  will  have  no  cause  of  complaint. 

6.  Negligence — instruction  as  to  negligence  of  the  plaintiff .  Under 
peculiar  circumstances  going  to  excuse  the  plaintiff  from  taking  the  usually 
necessary  precautions  to  avoid  danger,  an  instruction  in  a  suit  to  recover  for 
a  personal  injury  from  a  passing  train  at  the  intersection  of  the  trackvwith  a 
street  crossing,  that  if  the  plaintiff  knew  of  the  existence  of  the  track  at  the 
place  of  the  injury,  and  that  trains  frequently  passed  along  the  same,  and  could 
have  looked  for  and  seen,  or  have  listened  and  heard,  the  approaching  train 
before  going  upon  the  track,  and  did  not  thus  look  and  listen  for  the  train, 
and  that  by  reason  of  such  neglect  he  failed  to  avoid  the  injury,  may  be 
properly  refused,  although  ordinarily  such  an  instruction  should  be  given. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Willard  &  Driggs,  for  the  appellant : 

1.  The  court  having  allowed  appellant's  counsel  to  with- 
draw their  appearance,  reasonable  time  should  have  been 
given  in  which  other  counsel  could,  in  the  usual  course  of 
business,  prepare  for  trial.  Jarvis  v.  Shacklock,  60  111.  378 ; 
Gruff  v.  Brown,  85  id.  89. 

2.  The  questions  put  to  the  jurors  were  proper,  as  a  test 
of  the  soundness  of  their  judgment  and  the  extent  of  their 
information.     Kev.  Stat.  1874,  chap.  78,  sec.  2. 

3.  The  court  erred  in  permitting  Dibbs  to  state  whether 
the  defendant's  flagman  had  a  flag,  and  generally  what  he 
was  doing,  and  in  allowing  other  witnesses  to  testify  to  the 
same  facts.  Such  testimony  was  immaterial  under  the  decla- 
ration which  alleges  negligence  in  not  keeping  and  main- 
taining a  flagman  at  Forty-third  street,  but  makes  no  com- 
plaint of  any  misconduct  of  the  flagman.  The  plaintiff  can 
not  aver  negligence  in  one  particular,  and  prove  on  the 
trial  negligence  in  another.  Toledo,  Wabash  and  Western  Ry. 
Co.  v.  Jones,  76  111.  311 ;  Toledo,  Wabash  and  Western  Ry. 
Co.  v.  Foss,  88  id.  551 ;  Chicago  and  Alton  R.  R.  Co.  v. 
Michie,  83  id.  427 ;  Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 
v.  Todd,  91  id.  70 ;  Illinois  Central  R.  R.  Co.  v.  McKee,  43 
id.  119;  Illinois  Central  R.  R.  Co.  v.  Godfrey,  71  id.  500. 

4.  The  court  erred  in  refusing  defendant's  instruction 
directing  the  attention  of  the  jury  to  the  fact  of  the  plain- 
tiff's want  of  care  in  not  looking  and  listening  for  the 
approaching  train  which  struck  him.  It  was  his  duty  to 
ascertain,  if  he  could,  whether  any  train  was  coming,  before 
going  upon  the  track.  Chicago  and  Alton  R.  R.  Co.  v.  Jacobs, 
63  111.  178 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Lee,  68  id.  576;  Hammer  v.  Railroad  Co.  72  id.  347;  Heth- 
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erington  v.  Railroad  Co.  83  id.  510 ;  Pennsylvania  Co.  v. 
Hankey,  93  id.  5 SO ;  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  Dewey,  Admx.  26  id.  255 ;  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Hazard,  id.  373 ;  Rockford,  Rock  Island 
and  St.  Louis  R.  R.  Co.  v.  Coultas,  67  id.  398 ;  Chicago  and 
Northwestern  Ry.  Co.  v.  Cass,  73  id.  394;  Chicago  and  Alton 
R.  R.  Co.  v.  Pondrom,  51  id.  333 ;  Chicago  and  Northwestern 
Ry.  Co.  v.  Sweeney,  52  id.  325 ;  Western  Union  Telegraph  Co. 
v.  Quinn  et  al,  56  id.  319;  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.  v.  Bell,  Admr.  70  id.  102 ;  Buckingham  v.  Fisher, 
70  id.  120;  Dimick,  Admr.  v.  Chicago  and  Northwestern  Ry. 
Co.  80  id.  338  ;  Rockford,  Rock  Island  and  St.  Louis  Ry.  Co. 
v.  By  am,  Admr.  80  id.  528 ;  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Harwood,  80  id.  88 ;  Illinois  Central  R.  R.  Co.  v. 
Goddard,  Admx.  72  id.  567 ;  Illinois  Central  R.  R.  Co.  v. 
Houck,  Admr.  id.  285 ;  Toledo,  Wabash  and  Western  Ry.  Co. 
v.  McGinnis,  71  id.  346. 

5.  A  plaintiff  guilty  of  slight  negligence  contributing  to 
the  injury,  may  recover,  if  the  defendant's  negligence  con- 
tributing to  the  injury  was  gross  in  comparison.  Illinois 
Central  R.  R.  Co.  v.  Hammer,  72  111.  347. 

6.  Where  the  negligence  of  the  plaintiff  and  defendant  is 
equal,  or  where  the  defendant's  negligence  merely  preponder- 
ates, no  recovery  can  be  had.  Aurora  Branch  R.  R.  Co.  v. 
Grimes,  13  111.  585 ;  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  Lee,  Admx.  68  id.  576 ;  Rockford,  Rock  Island  and  St. 
Louis  R.  R.  Co.  v.  Irish,  72  id.  404 ;  Illinois  Central  R.  R. 
Co.  v.  Goddard,  Admx.  72  id.  567. 

7.  This  court  has  uniformly  held,  that  a  person  who 
knowingly  goes  upon  a  railroad  track,  regardless  of  the 
approach  of  trains  thereon,  is,  as  a  matter  of  law,  guilty 
of  gross  negligence.  Chicago  and  Northivestern  Ry.  Co.  v. 
Sweeney,  52  111.  325 ;  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  v.  VanPatten,  64  id.  510 ;  Chicago,  Burlington  and  Quincy 
R.  R.   Co.   v.   Lee,  Admr.  68   id.  576;  Chicago,  Rock  Island 
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and  Pacific  R.  R.  Co.  v.  Bell,  Admx.  70  id.  102 ;  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.  v.  Godfrey,  71  id.  500 ;  Illi- 
nois Central  R.  R.  Co.  v.  Goddard,  Adrnx.  72  id.  567 ;  Chicago 
and  Northwestern  Ry.  Co.  v.  Donahue,  75  id.  106 ;  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Harwood,  80  id.  88. 

8.  There  are  no  degrees  of  gross  negligence,  therefore  a 
plaintiff  who  is  guilty  of  gross  negligence  contributing  to  the 
injury,  can  not  recover,  unless  the  defendant  has  wantonly 
or  willfully  inflicted  such  injury.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Van  Patten,  64  111.  510 ;  Same  v.  Lee,  68 
id.  576 ;  Illinois  Central  R.  R.  Co.  v.  Godfrey,  71  id.  500 ; 
Litchfield  Coal  Co.  v.  Taylor,  81  id.  590 ;  Shearman  &  Bed- 
field  on  Negligence,  sec.  36. 

9.  The  approach  of  the  train  being  visible,  and  proper 
warning  signals  having  been  given,  the  engineer  had  the  right 
to  suppose  that  those  persons  whom  he  saw  standing  along- 
side of  the  track  would  not  go  on  the  track,  so  as  to  get  hurt. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Austin,  69  111. 
426. 

Messrs.  Monroe  &  Leddy,  for  the  appellee : 

1.  It  was  not  error  to  refuse  the  motion  for  a  continuance. 
The  trial  was  not  until  seven  days  after  the  withdrawal  of 
counsel  and  the  retainer  of  others,  which  afforded  ample 
time  to  prepare  for  trial. 

2.  Appellee's  duty  required  him  to  look  for  a  safe  footing, 
and  the  train  he  was  about  to  get  aboard.  He  had  the  right, 
under  the  law,  to  expect  both  that  he  would  be  warned  of  the 
approach  of  the  train,  and  that  it  would  be  run  at  the  rate 
of  speed  required  by  law.  St.  Louis,  Vandalia  and  Terre 
Haute  R.  R.  Co.  v.  Dunn,  78  111.  197. 

3.  The  language  used  in  the  second  instruction  is  too 
potential, — requires  too  much,  and  more  than  the  law  requires 
of  the  plaintiff.  The  words  used  are,  if  the  plaintiff  "could 
have  looked  for  and  seen  the  approach  of  the  locomotive, " 
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etc.  It  should  have  stated,  if,  by  observing  due  and  reason- 
able care,  he  could  have  looked  for  the  locomotive,  etc. 
Even  if  the  plaintiff  "could  have  looked,"  and  even  though 
his  failure  to  look  might  be  called  slight  negligence,  but 
which,  under  the  evidence,  we  insist  could  not  be  called  neg- 
ligence, there  could  still  be  a  recovery  if  the  appellant  was 
reckless,  or  its  negligence  gross  as  compared  with  that  of 
appellee ;  but  the  jury  are  told  to  find  for  the  defendant  if 
plaintiff  "could  have  looked." 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  Kudel,  against  the  Pennsylvania 
Company,  to  recover  for  a  personal  injury  sustained  from  the 
alleged  negligent  running  of  a  passenger  train  on  defendant's 
railroad.  There  was  a  recovery  by  the  plaintiff,  which,  on 
appeal,  was  affirmed  by  the  Appellate  Court  for  the  First 
District,  and  defendant  has  appealed  further  to  this  court. 

The  evidence  goes  to  show  that  at  the  intersection  of  Forty- 
third  street  and  defendant's  railroad,  in  the  town  of  Lake, 
Cook  county,  Illinois,  the  defendant  had  a  small  depot  or 
waiting  room  for  passengers  desiring  to  take  passage  on  its 
trains  at  that  point.  To  the  west  of,  and  within  three  feet 
of,  the  entrance  door  of  such  waiting  room,  is  a  main  side- 
track, and  within  less  than  eight  feet  west  from  said  main 
side-track  is  a  main  track  known  as  the  east  main  track, 
upon  which  defendant  moves  its  trains  going  in  a  north 
direction,  and  within  less  than  eight  feet  west  of  such  east 
main  track  is  a  main  track  known  as  the  west  main  track, 
upon  which  defendant  moves  its  trains  going  in  a  south 
direction.  Forty-third  street  runs  east  and  west.  On  a 
cold  and  dark  night  in  February,  1880,  plaintiff  and  five  or 
six  other  persons  were  inside  the  depot  waiting  for  the  arrival 
from  the  north  of  what  is  called  the  dummy  train  of  cars, 
upon  which  they  were  intending  to  take  passage  south  for 
Englewood.     After  waiting  a  few  minutes,  the  dummy  train 
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came  up  to  the  station,  stopping  there  across  Forty-third 
street.  About  that  instant  of  time  the  agent  of  defendant 
in  charge  of  the  depot,  and  being  also  the  flagman  there, 
called  out  that  the  dummy  had  come,  or  was  coming,  and 
hurried  the  passengers  out  to  take  the  train.  They  immedi- 
ately started  on  Forty-third  street  to  get  aboard  the  train, 
and  the  plaintiff  being  the  first,  going  ahead  of  the  others, 
was  almost  immediately  struck  by  the  express  passenger 
train,  going  north  at  a  speed  of  from  thirty  to  forty  miles  an 
hour,  causing  the  injuries  complained  of. 

On  September  16  defendant's  former  attorneys  withdrew 
from  the  cause,  and  on  the  same  clay  other  counsel  was 
retained,  and  a  motion,  for  that  reason,  was  made  for  the 
continuance  of  the  cause  to  the  next  term,  to  allow  time  for 
preparation  for  trial.  The  overruling  by  the  court  of  this 
motion  is  assigned  for  error.  The  cause  did  not  come  on  for 
trial  until  September  23.  We  see  no  abuse  in  the  exercise 
of  the  discretion  of  the  court  in  denying  the  motion,  which 
calls  for  our  interference. 

To  three  of  the  jurors  there  was  put  by  defendant's  coun- 
sel this  question:  "State  briefly  your  idea  of  the  duties  of 
a  juror."  The  court  sustained  an  objection  to  the  question, 
and  this  is  assigned  for  error.  As  the  statute  names  that 
persons  selected  by  the  county  board  to  serve  as  jurors  shall 
be  "of  sound  judgment  and  well  informed,"  it  is  urged  that 
the  question  was  proper  to  test  the  soundness  of  judgment 
and  extent  of  information  of  the  jurors.  The  unnecessary 
protraction  of  jury  trials  has  come  to  be  a  great  evil,  and 
one  thing  which  contributes  thereto  is  the  needlessly  long 
drawn  out  examination  of  jurors.  The  question  was  not 
proper  with  the  view  stated,  nor  for  any  purpose,  and  a  court 
would  fail  of  its  duty,  in  the  proper  dispatch  of  business,  to 
sit  by  and  permit  the  consumption  of  its  time  by  the  putting 
of  any  such  questions  to  jurors. 
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It  is  complained  that  the  court  erred  in  the  admission  and 
rejection  of  testimony.  Space  would  not  allow  the  notice  in 
detail  of  the  very  many  objections  under  this  head.  While 
in  two  or  three  instances  there  might,  in  strictness,  be  error 
in  the  ruling,  it  is  of  so  unimportant  a  character  that  we  may 
say,  that  in  this  respect  of  the  admission  and  rejection  of 
evidence  we  find  no  material  error  which  should  cause  a 
reversal  of  the  judgment.  The  admitted  testimony,  excepted 
to,  seems  to  have  been  hardly  more  than  a  description  of 
the  location  and  place,  and  what  happened  on  the  occasion 
and  at  the  time  of  the  accident.  The  testimony  in  respect  to 
the  flagman  is  claimed  to  have  been  inadmissible  under  the 
declaration,  as  it  only  alleged  in  regard  to  him  that  defend- 
ant "failed  to  station,  keep  and  maintain  a  flagman  at  said 
Forty-third  street  crossing,  for  the  purpose  of  signaling  per- 
sons traveling  in  the  direction  of  said  crossing,  and  warn 
them  of  the  approach  of  any  locomotive  engine  or  other 
impending  danger,  contrary  to  the  ordinance  of  the  said  town 
of  Lake."  It  is  claimed  that  this  allegation  did  not  admit  of 
proof  of  what  the  flagman  did  and  said  on  the  occasion,  as  it 
would  be  showing  misconduct  of  the  flagman,  which  the 
declaration  does  not  allege.  We  think  the  testimony  as  to 
the  conduct  of  the  flagman  was  pertinent,  as  proof  of  the 
allegation  of  the  declaration  that  the  company  failed  to  keep 
a  flagman  at  the  spot,  to  signal  and  warn  of  the  approach  of 
impending  danger, — that  the  allegation  means  more  than 
merely  that  there  was  no  flagman  employed  there. 

It  is  complained  that  the  court  erred  in  instructing  the 
jury,  and  in  refusing  to  give  instructions  asked  by  the  defend- 
ant. The  court  gave  some  of  the  instructions  asked  by  the 
defendant,  and  in  place  of  others  asked  by  defendant,  and 
of  all  asked  by  plaintiff,  gave,  of  its  own  motion,  an  instruc- 
tion to  the  jury.  We  think  this  instruction  very  fully  and 
fairly  gave  the  law  of  the  case  to  the  jury,  leaving  to  the 
defendant  no  cause  of  complaint  in  that  respect. 
39— 100  III. 
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Mr.  Justice  Dickey,  dissenting. 

One  of  the  refused  instructions  asked  by  defendant  was, 
that  if  plaintiff  knew  of  the  existence  of  defendant's  east  main 
track  at  the  place  of  the  injury,  and  that  locomotives  and 
trains  frequently  passed  along  the  same  going  north,  and 
that  plaintiff,  before  he  went  upon  said  track,  could  have 
looked  for  and  seen,  or  have  listened  for  and  heard,  the 
approaching  train  by  which  he  was  injured,  and  that  plain- 
tiff did  not  thus  look  or  listen,  and  that  by  reason  thereof  he 
failed  to  avoid  the  injury,  then  the  jury  should  find  for  the 
defendant.  It  is  insisted  this  instruction  should  have  been 
given,  in  accordance  with  former  decisions  of  this  court  upon 
the  subject.  Ordinarily  such  an  instruction  should  be  given, 
according  to  what  this  court  has  often  laid  down  to  be  the 
rule  in  this  respect ;  but  under  the  special  facts  and  circum- 
stances of  this  case,  we  can  not  say  that  it  was  error  to  refuse 
the  instruction.  There  was  much  in  the  peculiar  circum- 
stances of  the  case  to  go  in  excuse  of  the  taking  of  such 
usually  necessary  precautions  as  are  named  in  the  instruc- 
tion, before  going  upon  a  railroad  track. 

It  is  further  insisted  the  damages  are  excessive.  We  do 
not  see  sufficient  cause  for  the  disturbance  of  the  verdict  of 
the  jury  for  this  reason. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey:  I  concur  in  the  decisions  herein 
contained,  but  do  not  concur  in  all  the  reasons  assigned  in 
their  support.  As  to  the  question  of  excessive  damages,  I 
regard  that  a  question  of  fact  which  we  can  not  lawfully 
determine,  nor  do  I  understand  that  it  is  intended  here  to  pass 
upon  that  question,  and  so  I  object  to  the  comment  on  that 
subject  as  liable  to  be  taken  as  an  intimation  that  we  may 
have  the  lawful  power  to  review  the  ruling  on  this  question. 
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Mary  M.  Payne  et  al. 

v. 

George  W.  Newcomb  et  al. 

Filed  at  Ottawa  November  10,  1881. 

1.  Agency — whether  of  borrower  or  lender  of  money.  A  loan  agent  who 
is  required  to  learn  the  situation  of  the  property  given  in  security  for  money 
loaned,  and  examine  and  ascertain  the  title,  and  who  is  liable  to  the  lender 
for  any  loss  he  may  sustain  for  any  mistakes  made  in  examining  the  title,  or 
from  over- valuation  of  the  property,  is  the  agent  of  the  lender  in  making 
the  loan  of  money,  notwithstanding  he  is  to  be  paid  for  his  services  by 
the  borrower  alone. 

2.  Same — notice  to  principal  that  his  agent  is  charging  a  commission  on 
a  loan  effected  by  him.  Where  it  is  understood  between  a  money  lender  and 
a  loan  agent  that  the  latter,  in  effecting  a  loan  from  the  former,  is  to  get  his 
commissions  from  the  borrower,  as  compensation  for  his  services  in  examin- 
ing the  title, to  the  property  given  in  security,  etc.,  the  lender  will  be  charge- 
able with  notice  of  the  commissions  paid  to  his  agent,  the  same  as  if  paid 
directly  to  him,  and  by  him  paid  to  the  agent. 

3.  Usury — in  commissions  paid  to  agent.  Where  a  loan  of  money  is  made 
through  a  loan  agent  for  the  highest  legal  rate  of  interest,  under  an  arrange- 
ment between  the  lender  and  the  agent  that  the  latter  is  to  impose  upon  the 
borrower  the  payment  for  his  services  in  examining  the  title  to  the  property 
given  in  security  and  ascertaining  its  value,  and  the  agent  deducts  from  the 
sum  loaned  a  commission  of  five  per  cent,  and  a  further  commission  of  two 
and  a  half  per  cent  for  procuring  an  extension  of  time  of  payment,  the 
exacting  and  payment  of  such  commissions  will  render  the  loan  transaction 
usurious. 

4.  Same — when  it  may  be  deducted.  Usury  paid  with  the  principal  can  not 
be  recovered  back,  but  as  long  as  any  portion  of  the  principal  remains  upon 
which  the  usurious  interest  accrued  and  was  paid,  such  usurious  interest  may 
be  deducted  from  or  set  off  against  the  remaining  principal,  and  this  can  not 
be  prevented  by  a  settlement  between  the  parties  finding  the  amount  due, 
which  includes  usury. 

5.  Settlement — not  conclusive  as  to  usury  therein.  While,  generally, 
a  settlement  finding  the  amount  due  is  conclusive  upon  the  parties  unless 
impeached  for  fraud  or  mistake,  the  defence  of  usury  is  an  exception  to  the 
rule,  and  any  items  of  usurious  interest  included  therein,  so  long  as  any  part 
of  the  principal  debt  remains  unpaid,  may  be  deducted  or  set  off  against 
the  principal. 
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Briefs  of  Counsel. 

6.  Chancery  practice — reference  to  master.  Where  a  bill  in  chancery 
involves  numerous  transactions  of  a  somewhat  complicated  character  in 
regard  to  the  facts,  it  is  highly  proper  that  the  case  should  be  referred  to  the 
master  in  chancery  to  state  and  report  an  account  thereof  to  the  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Livingston  county;  the  Hon.  Franklin  Blades, 
Judge,  presiding. 

Mr.  E.  F.  Bull,  and  Mr.  L.  G.  Pearre,  for  the  plaintiffs  in 
error : 

This  court  has  frequently  held,  where  accounts  involve 
large  sums  of  money  and  are  intricate,  that  the  case  must 
be  referred  to  the  master  to  render  a  concise  and  accurate 
statement,  and  it  will  not  be  permitted  that  this  labor  be 
imposed  upon  the  court,  even  by  stipulation  of  the  parties. 
MoshierY.  Norton,  83  111.  523;  Moss  v.  McCall,  75  id.  190; 
Steere  v.  Hoagland,  39  id.  264 ;  Bressler  v.  McCune,  56  id.  475  ; 
Riner  v.  Touslee,  62  id.  266 ;  Groch  v.  Stenger,  65  id.  481. 

The  testimony  of  Newcomb  is  of  itself  sufficient  to  con- 
demn this  transaction  as  usurious.  That  when  the  agent 
making  a  loan,  with  the  knowledge  or  consent  of  the  lender, 
takes  from  the  borrower  pay  for  his  services,  the  transaction 
is  usurious,  counsel  cited  Philo  v.  Butterfield,  3  Neb.  259 ; 
Cheney  v.  White,  5  id.  261 ;  Rogers  v.  Buckingham,  33  Conn. 
81. 

Mr.  Charles  H.  Wood,  for  the  defendants  in  error : 
If  a  party  voluntarily  pays   a  principal    sum  and  usury 
upon  it,  the  matter  is  ended,  and  no  recovery  can  be  had  as 
to  the  usury  paid.     Hadden  v.  Jones,  24  111.  381 ;   Tompkins 
v.  Hill,  28  id.  519. 

So,  when  an  old  transaction  is  settled  and  closed,  and  a 
new  loan  made,  the  borrower  will  not  be  allowed  to  set  up 
usury  in  the  former  transaction  as  against  the  new  loan. 
Puterbaugh  v.  Farrell,  73  111.  213. 
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As  Newcomb,  in  making  the  various  loans,  was  acting  for 
the  borrower,  he  had  the  right  to  charge  the  commissions, 
and  his  retention  of  the  same  will  not  make  the  contract 
usurious.  Phillips  v.  Roberts,  90  111.  493 ;  B ailing er  v.  Bour- 
land,  87  id.  513. 

If  a  borrower,  without  an  original  agreement,  instead  of 
paying  the  legal  interest  agrees  to  pay  interest  thereon,  as 
well  as  on  the  principal,  for  further  forbearance,  it  is  legal, 
and  not  usurious.  Haworth  v.  Hiding,  87  111.  23 ;  Bodes  v. 
Blythe,  2  B.  Mon.  (Ky.)  335. 

A  note  given  for  interest  upon  arrears  of  interest  is  not 
usurious.  Stewart  v.  Petrie,  55  N.  Y.  621 ;  Camp  v.  Bates, 
11  Conn.  487;   Wilcox  v.  Hoivland,  23  Pick.  167. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Complainant  Mary  M.  Payne  was  the  owner  of  about  400 
acres  of  land  in  Livingston  county,  and  in  July,  1867,  she 
and  her  husband  wishing  to  procure  a  loan  of  $2000,  applied 
to  Newcomb,  a  loan  agent  in  Chicago.  He  loaned  them  the 
money,  took  their  note,  payable  to  Herrick  Stevens  in  two 
years,  with  ten  per  cent  interest,  semi-annually.  To  secure 
the  loan  they  executed  a  trust  deed  for  the  land  to  one 
Pierce,  with  the  usual  power  of  sale.  Complainants  subse- 
quently procured  other  loans  from  Newcomb,  and  gave  simi- 
lar notes  and  trust  deeds  on  the  land.  When  each  loan  was 
made,  Newcomb  deducted  from  the  amount  five  per  cent, 
which  he  claimed  as  a  commission  for  procuring  the  loan. 
There  were  several  extensions  of  the  time  for  payment,  and 
when  they  were  made  he  charged  two  and  a  half  per  cent,  as  he 
claims,  for  procuring  them.  When  interest  was  not  promptly 
paid  it  was  compounded  at  the  rate  that  the  notes  bore. 
Complainants  claim  to  have  borrowed  no  more  than  $6630, 
and  Payne  so  testifies,  and  to  have  paid  in  all  $5800,  and 
yet  Newcomb,  on  the  1st  of  November,  1877,  furnished  a 
statement  in  which  he  claimed  there  was  still  due  $11,967.17. 


614  Payne  et  al.  v.  Newcomb  et  al.  [Nov. 

Opinion  of  the  Court. 

It  is  claimed  that  Newcomb,  in  making  these  loans,  was  Ste- 
vens' regular  agent ;  that  being  such,  he  made  the  loans  and 
retained  the  commissions  with  the  knowledge  and  approval 
of  Stevens. 

The  bill  was  filed  to  enjoin  a  sale  of  the  land  under  the 
power  in  the  trust  deeds,  and  for  an  account  to  ascertain 
what  is  equitably  due  after  deducting  usury  and  illegal 
charges.  On  a  hearing  the  court  dismissed  the  bill,  and 
complainants  appealed  to  the  Appellate  Court  for  the  Second 
District,  where  the  decree  was  affirmed.  They  thereupon 
bring  the  record  to  this  court  on  error,  and  urge  a  reversal. 

Defendants  in  error  insist  Newcomb  was  not  the  agent  of 
Stevens  when  the  several  loans  were  made,  but  was  the  agent 
of  plaintiffs  in  error,  and  had  a  legal  right  to  charge  them 
for  such  services, — that  Stevens  is  in  nowise  responsible  for 
such  acts.  Newcomb  testifies  that  at  the  time  these  several 
loans  were  made,  it  was  a  part  of  his  business  to  loan  money 
for  different  persons  upon  commission.  He  further  testifies : 
"In  making  loans  in  this  State,  in  the  usual  course  of  busi- 
ness, a  loan  agent,  for  the  commission  he  gets,  has  to  first 
find  the  money,  learn  and  know  all  about  the  property, 
often  go  on  it,  examine  the  title,  and  see  to  the  collection  of 
the  interest  and  principal,  when  due.  If  the  title  proves 
defective,  and  it  is  shown  that  the  agent  has  not  been  care- 
ful enough,  or  should  have  known  about  the  defects  before 
making  the  loan,  or  if  the  property  is  valued  too  high, 
whereby  losses  ensue,  it  is  understood  that  the  agent  makes 
himself  personally  liable.  *  *  *  I  had  to  submit  to  him 
the  applications  for  every  one  of  these  loans,  and  afterwards 
sent  him  Payne's  letters.  I  became  his  agent  immediately 
after  he  agreed  to  make  the  loan,  in  looking  after  it.  I  stated 
in  my  direct  examination  that  if  I  made  any  mistakes  in 
examining  the  title  he  would  have  held  me  for  it.  As  for  the 
value  of  the  property,  I  submitted  to  him  all  the  evidence  I 
had,   and  he  decided  for   himself.     So  far   as  drawing  the 
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papers  and  examining  the  title  is  concerned,  he  entrusted 
the  matter  to  me.  All  moneys  were  delivered  through  me  to 
the  borrower.  I  often  made  extensions  without  consulting 
Stevens  at  all,  and  if  he  had  objected  to  the  extensions,  I 
would  have  been  compelled  to  borrow  the  money  from  other 
parties  and  protected  Mr.  Payne.  Don't  think  I  ever  con- 
sulted with  Stevens  in  regard  to  those  extensions.  Don't 
know  whether  he  ratified  what  I  did  in  that  particular  or 
not.  Don't  know  whether  he  ever  knew  that  the  extensions 
were  made.  I  took  the  responsibility  myself.  In  a  consid- 
erable degree  he  left  these  matters  with  me,  to  deal  with 
according  to  my  own  judgment.  *  *  *  In  making  these 
loans  Herrick  Stevens  never  agreed  to  and  never  did  pay  me 
anything,  and  it  was  always  understood  that  I  was  to  get  my 
money  from  the  borrower. "  He  further  testified  that  he  had 
been  a  loan  agent  since  1854;  that  he  commenced  making 
loans  for  Stevens  in  that  year,  and  had  so  continued  up  to 
the  time  he  testified — more  than  twenty  years. 

This  evidence  of  Newcomb  establishes  the  fact  that  he  was 
Stevens'  agent,  beyond  all  dispute.  He,  however,  says  he 
was  the  agent  of  Payne  before  the  loan,  and  of  Stevens  after- 
wards ;  that  an  agent  has  to  find  the  money,  learn  the 
situation  of  the  property,  examine  and  ascertain  the  title, 
and  see  to  collecting  the  principal,  interest,  etc ;  that  if  the 
title  proves  defective,  or  the  property  is  valued  too  high,  and 
loss  ensues,  it  is  understood  the  agent  renders  himself  person- 
ally responsible.  We  may  ask,  liable  to  whom?  To  his 
principal,  of  course.  If  the  agent  of  the  borrower,  when 
making  the  valuation  and  examining  the  title,  over-values  the 
property,  or  the  title  proves  defective,  what  possible  loss  can 
result  to  the  borrower  ?  Then  he  must  be  liable  to  the  lender, 
and  if  so,  it  can  only  be  because  he  is  his  agent.  And  New- 
comb proves  this  by  his  own  testimony.  He  says  he  had  to 
submit  the  application  to  Stevens,  and  if  he  had  made  any 
mistakes  in  examining  the  title,  that  Stevens  would  have  held 
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him  liable.  Why  should  Stevens  hold  him  liable  for  such 
losses  if  he  was  the  agent  of  Payne  until  the  loan  was  com- 
pleted, and  the  agent  of  Stevens  afterwards,  as  he  testifies  ? 
If  liable  to  Stevens  for  such  mistakes,  it  was  because,  and 
only  because,  he  was  his  agent ;  and  that  he  was,  in  the 
examination  of  the  property,  fixing  its  value  and  determining 
the  character  of  the  title,  we  entertain  no  doubt.  It  would 
be  absurd  to  suppose  Stevens  would  loan  his  money  on  the 
valuation  fixed  and  the  title  reported  by  Payne's  agent. 

From  all  of  this  testimony  we  are  compelled  to  believe  that 
Newcomb  was  the  agent  of  Stevens  from  the  time  the  appli- 
cation was  made  for  the  loan.  The  whole  transaction  is  not 
susceptible  of  any  other  construction.  It  is  apparent  that 
Stevens  regarded  and  relied  on  Newcomb  as  his  agent,  and 
would  have  held  him  liable  for  loss  growing  out  of  neglect  of 
duty.  Newcomb  testifies  that  Stevens  would  have  held  him 
liable  for  a  mistake  in  examining  the  title.  If  so,  then  he 
was  Stevens'  agent  as  well  before  as  after  the  loans  were 
made,  and  no  such  distinction  can  be  reasonably  drawn  as 
that  Newcomb  was  Payne's  agent  before  and  Stevens'  after 
the  loans  were  made. 

Did  Stevens  know  that  Newcomb  was  charging  for  his 
services,  and  collecting  it  from  the  borrower?  Newcomb 
says  that  it  was  the  understanding  he  was  to  get  it  of 
the  borrower,  and  that  establishes  the  fact  beyond  all  cavil. 
Were  these  payments  of  commissions  of  benefit  or  profit  to 
Stevens  ?  They  unquestionably  were,  as  they  paid  his  agent 
for  long  continued  and  valuable  services  rendered  by  New- 
comb for  him.  No  one  will  believe  that  Newcomb  thus 
incurred  liability  to  Stevens,  and  rendered  skillful  and  val- 
uable services  for  him  for  more  than  twenty  years,  as  a 
mere  gratuity.  It  was  not  so  understood.  Newcomb  says 
he  was  to  get  his  pay  from  the  borrower.  Stevens  then  paid 
what  he  owed  to  Newcomb  by  requiring  the  agent  to  impose 
it  on  the  persons  to  whom  loans  were  made.     The  arrange- 
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nient  amounted  to  no  more  or  less  than  requiring  the  agent 
to  loan  for  a  per  cent  sufficiently  high  to  yield  Stevens  the 
highest  rate  of  interest  allowed  by  the  law,  and  to  pay  the 
agent  for  his  responsibility,  labor,  skill  and  trouble.  In 
effect  the  transaction  is  the  same  as  had  the  loan  been  made 
at  fifteen  per  cent,  and  ten  had  been  paid  to  Stevens  and  five 
to  Newcomb.  This  was  the  result  which  was  by  the  parties 
intended  before  the  inception  of  the  transaction.  It  was  in 
pursuance  of  an  arrangement  of  the  lender  and  his  agent. 

Again,  we  are  strongly  impressed  that  there  is  included  a 
large  amount  of  usurious  interest  in  the  claim  of  the  balance 
due  on  these  loans,  as  well  as  compound  interest.  The  state- 
ment rendered  by  Newcomb  contains  a  charge  of  $319.19  for 
interest  on  interest,  and  another  charge  for  his  commissions 
of  $545.50,  and  from  the  amount  he  states  was  loaned,  and 
admits  was  paid,  we  must  suppose  a  large  amount  of  com- 
missions had  been  paid,  also  interest  on  interest.  When 
over  $12,000  was  claimed  to  be  due  when  Newcomb  testified, 
it  must  be  that  there  had  been  deducted  from  payments  made 
a  large  sum  for  such  items,  or  for  some  other  illegal  charge. 
We  are  of  opinion  that  the  evidence  shows  that  the  amount 
claimed  contains  usurious  charges,  and  that  usury  has  been 
charged  and  retained. 

It  is,  however,  claimed,  that  Stevens  is  not  liable  for  what 
Newcomb  retained  and  charged  for  what  is  called  commis- 
sions,— that  he  had  the  right  to  charge  any  sum  he  chose, 
and  that  would  not  render  the  loan  usurious.  Had  Stevens 
not  known  that  Newcomb  was  making  such  charges,  it  may 
be  that  he  would  not  have  been  affected  by  them.  But  here 
it  was  agreed  between  Stevens  and  Newcomb  that  the  latter 
should  charge  a  commission  of  the  borrower  to  pay  him  for 
his  services.  Stevens  obtained  the  services  of  Newcomb. 
They  were  of  value  to  him,  and  no  one  will  pretend  that 
Newcomb  rendered  them  as  a  gratuity.  They  were  rendered 
for  Stevens,   and  they  were  paid  for  by  him  by  indirectly 
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charging  the  amount  to  and  requiring  the  borrower  to  pay  it, 
and  this,  too,  by  the  express  authority  of  Stevens.  Had  he 
directed  Newcomb  to  loan  at  fifteen  per  cent  for  the  first 
year,  and  ten  per  cent  for  each  succeeding  year,  and  to  retain 
five  per  cent  on  the  loan  for  the  first  year,  and  two  and  a  half 
per  cent  for  renewals  and  extensions,  and  to  retain  the  extra 
per  cent  above,  ten  per  cent  as  compensation  for  his  services, 
would  any  one  say  that  was  not  usury  ?  And  in  what  does 
the  transaction  differ  by  the  form  given  it  by  the  agreement 
of  the  parties  ?  In  each  case  Stevens  would  get  Newcomb's 
services,  and  compel  the  borrower  to  pay  for  them. 

•There  is  no  more  familiar  rule  in  the  law  than  that  the 
usury  laws*  can  not  be  evaded  by  mere  pretences,  shifts,  or 
evasions.  This  rule  runs  through  all  of  the  books,  and  re- 
quires {Be  citation  of  no  authority  in  its  support.  The  policy 
of  the  statute  is  to  protect  the  weak  and  necessitous  from  the 
oppression  of  the  strong,  and  to  sanction  such  transactions 
as  this  would  be  to  defeat  that  policy.  Courts  have  no  right 
to  judge  of  the  policy,  but  must  enforce  the  law  as  they  find 
it.  Whenever  deemed  proper,  the  General  Assembly  will 
change  the  policy  by  modifying  or  repealing  the  statute,  but 
until  so  modified  or  repealed  we  have  no  power  to  alter  or 
change  its  provisions. 

The  Supreme  Court  of  Nebraska  say,  it  is  a  well  settled 
rule  of  law  that  will  not  be  questioned,  "that  in  all  cases 
where  a  person  employs  another  as  his  agent  to  loan  money 
for  him,  and  places  the  funds  in  the  hands  of  the  agent  for 
such  purpose,  the  principal  is  bound  by  the  act  of  his  agent ; 
and  if  the  agent  charges  the  borrower  of  such  money  unlaw- 
ful interest,  or  even  demands  and  receives  from  the  borrower 
a  bonus  for  such  loan,  and  appropriates  it  to  his  own  indi- 
vidual use,  either  with  or  without  the  knowledge  of  the 
principal,  the  principal  is  affected  by  the  act  of  the  agent. 
In  contemplation  of  law  the  acts  of  the  agent  are  the  acts 
of  the  principal,  because  the  nature  of  the  business  which  he 
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has  placed  in  charge  of  his  agent  furnishes  the  means  of 
violating  the  law.  In  such  business  transactions  by  agency 
there  can  not  be  an  agreement  between  the  lender,  through 
the  agent,  and  the  borrower,  and  a  separate,  distinct  contract 
between  the  agent  and  borrower,  because  it  is  in  considera- 
tion of  the  loan  that  the  unlawful  interest  or  bonus  is  paid, 
and  hence  the  whole  transaction  must  be  a  single  indivisible 
proposition, — it  is  one  contract  only."  Philo  v.  Butterfield,  3 
Neb.  256.  And  to  the  same  effect  are  the  cases  of  Cheney 
v.  White,  5  Neb.  261,  and  Cheney  v.  Woodruff,  6  id.  151. 
In  this  last  case,  where  the  agent  received  from  the  borrower 
a  note  and  mortgage  for  the  bonus  or  commission  for  making 
the  loan,  it  was  held  that  it  tainted  the  loan  with  the  vice  of 
usury. 

The  Court  of  Appeals  in  New  York,  by  a  divided  court,  lay 
down  as  a  rule  in  such  cases,  that  a  bonus  received  by  the 
agent  above  the  legal  rate  of  interest,  without  the  knowl- 
edge, consent  or  sanction  of  the  principal,  and  under  circum- 
stances where  no  such  knowledge,  sanction  or  consent  can 
be  reasonably  inferred,  will  not  render  the  contract  usurious. 
Condit  v.  Baldwin,  21  N.  Y.  219.  The  question  was  again 
before  the  court  in  Bell  v.  Day,  32  N.  Y.  165,  and  the  rule 
was  sanctioned  by  a  divided  court,  and  partly  on  the  rule  of 
stare  decisis.  A  majority  were  against  the  rule,  but  two  of 
the  judges  felt  bound  by  the  case  of  Condit  v.  Baldwin,  supra, 
otherwise  the  fact  the  agent  received  the  bonus  or  commis- 
sion would  have  been  held  to  taint  the  transaction  with 
usury  even  without  the  knowledge  or  assent  of  the  lender, 
as  was  held  by  the  Nebraska  court. 

This  is,  we  believe,  as  far  as  any  court  has  gone  in  that 
direction.  And  Tyler,  in  his  work  on  Usury,  p.  170,  says 
that  the  question  may  be  regarded  as  settled  in  that  court ; 
but  from  the  strong  and  able  and  well  fortified  opinions  of 
the  dissenting  judges  it  is  doubtful  whether  the  rule  will  be 
readily  assented  to  by  the  courts  of  other  States.      That 
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author  lays  down  the  rule,  at  page  156,  that  "if  the  agent, 
in  good  faith,  makes  the  loan  for  another,  and  exacts  a  bonus 
besides  the  legal  interest,  for  his  own  benefit,  without  the 
authority  or  knowledge  of  the  principal,  the  loan  is  not 
thereby  rendered  usurious." 

In  Rogers  v.  Buckingham,  33  Conn.  81,  it  is  said:  "This 
would  have  been  unquestionably  an  usurious  loan  if  made 
by  David  Bulkley.  It  was  in  fact  made  by  his  son,  as  his 
agent.  The  question  in  the  case  is  therefore  one  of  authority. 
If  the  loan  as  made  was  authorized  originally  by  David 
Bulkley,  or  was  subsequently  and  intelligently  ratified  by 
him,  it  was  usurious ;  but  if  the  additional  sum  of  ten  dol- 
lars was  exacted  by  and  paid  to  the  agent  for  the  use  and 
benefit  of  the  agent  only,  without  prior  authority  from  the 
principal  or  subsequent  knowledge  and  ratification  by  him,  it 
was  not  usurious.  It  is  not  found  as  a  fact  that  the  agent 
was  authorized  to  take  the  usurious  excess.  Such  authority 
will  not  be  presumed  when  the  agency  is  special,  and  limited 
to  a  single  transaction.  It  may  be  presumed  when  the 
agency  is  general,  and  embraces  the  business  of  making, 
managing  and  collecting  the  loans  of  a  moneyed  man ;  and 
the  facts  found  show  such  an  agency  in  this  case.  But  it  is 
a  presumption  of  fact  and  may  be  rebutted,  and  whether  it 
was  or  not  in  this  case,  it  was  the  duty  of  the  auditor  to 
determine.  *  *  *  And  we  think  that  the  peculiar  and 
distinct  manner  in  which  the  ten  dollars  excess  was  agreed 
to  be  paid,  in  connection  with  the  other  facts  found,  would 
have  justified  the  auditor  in  finding  that  it  was  an  unauthor- 
ized exaction  by  the  agent  for  his  compensation,  and  must 
have  been  so  understood  by  the  borrower. " 

These  cases  all  recognize  the  rule  that  if  the  bonus  or 
commission  is  taken  by  the  agent  with  the  consent,  or  by 
authority,  or  with  the  knowledge  of  the  principal,  or  if,  with- 
out his  knowledge,  authority  or  consent,  he  afterwards  ratifies 
the   act'  of  the  agent,  knowing  the  facts,  the  loan  must  be 
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treated  as  tainted  with  usury.  The  rule  is  reasonable,  and 
tends  to  prevent  the  evasion  of  the  provisions  of  the  law.  It 
is  true  the  rule  of  the  Nebraska  court  is  broader,  but  embraces 
the  rule  of  the  other  courts. 

In  the  case  of  Muir  v.  Newark  Savings  Inst.  1  Green, 
(N.  J.)  537,  it  was  held,  that  if  an  agent  in  making  a  loan 
accepts  from  the  borrower  a  bonus  above  the  legal  rate  of 
interest,  it  will  not  render  the  transaction  usurious  unless 
the  fact  was  known  to  the  lender,  or  he  received  the  benefit  of 
the  bonus.  Neither  knowledge  by  nor  profit  to  the  lender  was 
proved,  and  hence  the  case  was  held  not  to  fall  within  the 
rule. 

We  are  referred  to  the  case  of  Bollinger  v.  Bourland,  87 
111.  513,  as  announcing  a  different  rule.  This  is  a  misap- 
prehension of  the  scope  of  the  decision.  In  that  case,  Bour- 
land lived  in  Peoria,  and  he,  as  the  agent  of  Ballinger, 
procured  a  loan  of  $17,000  for  him,  and  charged  Ballinger 
a  commission  of  five  per  cent  on  that  sum  for  procuring  the 
loan,  and  $100  for  going  to  Chicago  and  obtaining  a  release 
of  the  premises  from  a  mortgage  on  them  of  $16,000,  which 
charges  Ballinger  paid  to  Bourland.  The  court  say:  "There 
appears  but  the  simple  transaction  itself,  without  any  pre- 
tence by  the  testimony  that  the  insurance  company  was  in 
any  way  privy  to  receiving  the  money  by  Bourland,  or  that  the 
agreement  therefor  was  with  the  knowledge  or  authority  of 
the  insurance  company,  or  that  it  derived  any  benefit  there- 
from. " 

In  that  case  the  insurance  company  was  the  lender  and 
Ballinger  the  borrower,  and  nothing  appears  to  show  Bour- 
land was  the  agent  of  the  company.  The  opinion  proceeds 
on  the  ground  that  the  insurance  company  was  in  no  way 
privy  to  the  payment  by  Ballinger  to  Bourland  of  the  com- 
mission and  the  $100  for  his  services  in  obtaining  the  release 
of  the  premises  from  the  mortgage,  or  that  the  agreement 
was  with  the  knowledge  or  authority  of  the  lender,  or  that  it 
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derived  any  profit  therefrom,  thus  negatively  asserting  that 
had  the  lender  been  privy  to  the  agreement  or  it  had  been 
made  with  the  knowledge  or  authority  or  to  the  profit  of  the 
lender,  the  transaction  would  have  been  usurious.  That 
case  falls  far  short  of  justifying  the  transaction  in  the  case 
at  bar.  It  may  not  announce  the  rule  as  broadly  as  other 
courts,  but  it  contains  nothing  that  sanctions  the  taking  of  a 
commission  or  bonus  by  the  agent  with  the  privity,  knowl- 
edge or  consent  of  the  principal.  We  are  not  required  to 
go  the  length  of  the  Nebraska  cases  to  condemn  this  trans- 
action. 

We  are  also  referred  to  the  case  of  Phillips  v.  Roberts,  90 
111.  4-92,  as  an  authority  in  favor  of  defendants  in  error.  In 
that  case  Phillips  was  a  loan  broker,  and  as  such  had  loaned  to 
one  Benden  a  sum  of  money,  and  charged  and  received  from 
him  $150  as  commissions.  Eoberts  claimed  that  under  an 
agreement  existing  between  him  and  Phillips  he  was  entitled 
to  $50  of  the  commissions  thus  received,  for  having  taken 
Benden  to  Phillips  as  a  customer.  Phillips  refused  to  pay, 
and  Eoberts  sued  him  to  recover  the  amount,  and  it  was  held 
he  might  recover.  That  case  in  nowise  involved  the  ques- 
tion under  discussion  in  this  case,  and  consequently  is  not 
applicable  to  its  facts.  Eoberts  had  contracted  with  Phillips, 
and  his  contract  in  nowise  involved  any  question  of  usury 
between  the  borrower  and  lender.  Whether  there  was  usury 
or  not,  could  in  nowise  affect  the  contract  between  Eoberts 
and  Phillips. 

It  is  insisted,  that  plaintiffs  in  error,  having  come  to  a 
settlement  and  agreed  upon  the  amount  that  was  due,  are 
estopped  thereby  to  claim  that  any  portion  of  the  amount 
thus  found  due  embraces  usurious  interest.  Whilst  such  an 
accounting  in  regard  to  ordinary  business  transactions  is  con- 
clusive on  the  parties  unless  impeached  for  fraud  or  mistake, 
the  defence  of  usury  is  an  exception  to  the  general  rule.  If 
such  settlements  were  held  to  be  conclusive,  then  the  statute 
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would  be  a  dead  letter.  The  simple  promise  to  pay  the 
principal  and  usurious  interest  would  be  an  admission  that 
the  borrower  owed  the  amount,  and  would  be  equally  con- 
clusive, and  cut  off  the  defence.  The  rule  in  this  court  is, 
that  usury  paid  with  the  principal  can  not  be  recovered  back, 
but  so  long  as  any  portion  of  the  principal  remains,  out  of 
or  in  connection  with  which  the  usurious  interest  accrued, 
it  may  be  deducted  from  or  set  off  against  such  principal. 
The  cases  of  Haivhe  v.  Snydaker,  86  111.  197,  Mitchell  v. 
Lyman,  77  id.  525,  Peddicord  v.  Connard,  85  id.  102 ;  Jenk- 
ins v.  Greenbaum,  95  id.  11,  House  v.  Davis,  60  id.  367, 
Hadden  v.  Lines,  24  id.  381,  Farwell  v.  Meyer,  35  id.  41, 
Saylor  v.  Daniels,  37  id.  331,  and  Jenkins  v.  The  International 
Bank,  97  id.  568,  announce  and  fully  establish  this  rule. 

Owing  to  the  number  of  transactions  involved,  and  the 
somewhat  complicated  facts  and  items  in  this  case,  it  is 
highly  proper  that  it  should  be  referred  to  a  master  to  state 
and  report  an  account  to  the  circuit  court. 

For  the  errors  indicated  the  decree  of  the  Appellate 
Court  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Chief  Justice  Craig  :  I  do  not  concur  in  the  decision 
in  this  cause. 


William  Cissna 

v. 

Eben  S.  Walters  et  al. 

Filed  at  Ottawa  November  10,  1881. 

1.  Evidence — to  overcome  sworn  answer.  A  sworn  answer  to  a  bill  in 
chancery,  in  which  the  defendant's  oath  is  not  waived,  is  evidence,  so  far  as 
it  is  responsive,  and  must  be  overcome  by  other  evidence,  or  it  will  prevail. 
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2.  Same — general  statements  controlled  by  particular  facts  stated. 
Where  a  party  or  witness  makes  a  general  statement,  which,  from  its  very 
nature,  must  consist  in  a  large  degree  of  mere  matter  of  opinion,  and  in  the 
same  connection  makes  a  specific  statement  of  fact  relating  to  the  same  sub- 
ject which  is  inconsistent  with  the  general  statement,  the  latter  must  be 
considered  as  modified  and  controlled  by  the  subsequent  specific  statement. 

3.  Married  women — wife's  money  belonged  to  husband  before  the  Mar- 
ried Woman's  act.  Under  the  law  prior  to  the  Married  Woman's  act  of  1861, 
any  money  coming  to  a  married  woman  became  that  of  her  husband,  and  any 
promise  to  pay  it  to  her  by  the  husband  in  case  it  was  expended  for  the  family 
is  not   enforcible,  either  at  law  or  in  equity. 

4.  In  1842,  a  wife  received  $100  from  her  father's  estate,  which  was  ex- 
pended for  the  benefit  of  the  family  on  the  promise  of  the  husband  to  repay 
the  same,  which  he  did  repay  her  in  1852,  and  the  money  so  repaid  was  used 
in  the  purchase  of  lots  by  the  husband  in  his  nam  3,  which  property  he  im- 
proved, and  on  the  sale  of  the  lots  in  18G7  for  $1200,  that  sum  was  paid  to 
her,  to  be  used  in  discharging  a  mortgage  on  a  tract  of  land  bought  by  him 
in  his  own  name,  the  balance  of  which  was  paid  by  money  borrowed  by  him, 
he  giving  a  deed  of  trust  on  the  land  as  owner,  in  which  his  wife  joined 
relinquishing  her  dower,  he  making  the  improvements  thereon,  and  the  title 
remaining  in  him  all  the  time  until  a  short  time  before  the  recovery  of  a 
judgment  against  him,  when  he  conveyed  the  same  to  the  wife.  It  was 
held,  on  creditor's  bill  to  set  aside  the  conveyance  to  the  wife,  that  the  land, 
not  having  been  bought  and  paid  for  with  the  wife's  money,  was  subject  to 
the  payment  of  the  judgment  against  the  husband. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  G.  B.  Joiner,  for  the  appellant,  after  stating  the  facts, 
made  the  following  points : 

1.  The  repeated  averments  in  the  answer  that  the  wife's 
money  bought  and  improved  the  land  in  Kendall  county,  as 
also  the  land  in  question,  amount  to  nothing,  when  the  facts 
above  stated  in  the  bill  and  answers  are  admitted. 

2.  Prior  to  the  act  of  1861,  by  the  marriage  the  property 
and  earnings  of  the  wife  became  absolutely  vested  in  the  hus- 
band, and  the  increase  thereof  was  the  property  of  the  hus- 
band.    65  111.  470 ;  71  id.  307. 

Then,  if  the  Kendall  county  property  was  conveyed  to  the 
husband,  and  occupied  by  both  as  a  residence,  even  if  paid 
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for  by  the  money  he  received  from  her,  it  became  absolutely 
his  property. 

It  remained  in  his  name  until  the  year  1867,  when  they 
came  to  Iroquois  county  and  bought  this  land.  There  is  no 
proof  that  any  money  went  to  pay  for  this  land,  except  $300, 
part  of  the  proceeds  of  the  Kendall  land,  the  money  borrowed 
on  the  land,  and  the  rents  and  profits  of  the  same,  and  per- 
haps the  $200  the  husband  had  when  he  came  to  Iroquois. 

The  wife  is  bound  to  prove  that  she  paid  for  the  land  from 
money  other  than  that  derived  from  her  husband.  71  111. 
307. 

Even  where  a  wife  advances  money  to  her  husband,  with 
which  he  engages  in  trade,  such  capital  and  its  fruits  in  the 
business  will  be  subject  to  the  husband's  debts.  Watterman 
v.  Price,  47  111.  22;  67  id.  164;  86  id.  74. 

Mr.  James  Fletcher,  for  the  appellees,  after  stating  and 
commenting  upon  the  facts,  made  the  following  points : 

1.  The  complainant  has  offered  no  evidence  in  support,  of 
his  bill,  or  to  contradict  the  defendants'  answers,  or  their  tes- 
timony. 

2.  When  the  answer  is  sworn  to,  and  it  denies  the  alle- 
gations of  the  bill,  and  sets  up  a  defence  which  is  a  complete 
answer,  the  complainant  must  produce  evidence  to  sustain 
his  bill  and  overthrow  the  defence. 

3.  The  courts  of  this  State  have  regulated  the  rights  of 
married  women  in  a  favorable  light  since  the  law  of  1861. 
Sweeney  ex  rel.  v.  Dawson  et  al.  47  111.  450 ;  McLoivery  et  al. 
v.  Partlow,  55  id.  340. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  24th  of  December,  1877,  the  appellant,  William 
Cissna,  commenced  an  action  in  the  Iroquois  circuit  court, 
against  Eben  S.  Walters,  appellee,  and  his  son,  William  Wal- 
ters, to  recover  the  amount  of  a  promissory  note  made  by 

40—100  III. 
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them  to  appellant.  On  the  25th  of  November  of  the  follow- 
ing year  a  final  judgment  was  entered  in  the  action  against 
the  defendants,  and  in  favor  of  the  plaintiff,  for  $234.33. 
After  the  making  of  the  note  upon  which  this  judgment  was 
rendered,  and  but  thirteen  days  before  the  commencement  of 
the  suit,  Eben  S.  Walters  conveyed  to  Mary  "Walters,  his 
wife,  certain  real  estate  in  Iroquois  county,  which  had  pre- 
viously, from  the  spring  of  1867  up  to  that  time,  appeared 
upon  the  records  of  deeds  for  that  county  as  the  individual 
property  of  the  said  Eben,  during  which  time,  as  also  appears 
from  the  records,  the  said  Eben  had,  on  different  occasions, 
executed  mortgages  and  deeds  of  trust  upon  the  premises  in 
question  to  secure  his  individual  loans  and  indebtedness,  in 
all  of  which  his  wife  had  joined  as  a  party,  for  the  purpose  of 
relinquishing  her  dower  therein.  It  further  appears  that  the 
premises  in  question  are  the  only  real  estate  which,  at  the 
time  of  the  conveyance  to  his  wife,  stood  upon  the  register  of 
deeds  in  his  own  name.  An  execution  having  been  issued  on 
the  above  judgment,  and  returned  nulla  bona,  appellant,  on 
the  19th  of  August,  1879,  filed  in  the  Iroquois  circuit  court 
the  present  bill  against  appellees,  for  the  purpose  of  sub- 
jecting the  premises  in  question  to  the  payment  of  the  above 
judgment,  on  the  alleged  ground  that  said  conveyance  was 
without  any  valid  consideration,  and  fraudulent  and  void  as 
against  appellant. 

Appellees  resist  the  case  made  by  the  bill,  principally  upon 
the  alleged  ground  the  premises  in  question  were  originally 
purchased  for  the  said  Mary  Walters,  and  that  the  purchase 
money,  so  far  as  the  same  had  been  paid,  was  furnished  by 
her  out  of  her  own  separate  estate,  and  that  the  making  of 
the  deed  to  the  husband  instead  of  the  wife,  as  was  intended, 
was  the  result  partly  of  inadvertence  or  misapprehension  on 
the  part  of  the  grantor,  and  in  violation  of  the  husband's 
express  instructions. 
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There  was  a  hearing  upon  the  merits  in  the  circuit  court, 
resulting  in  a  decree  dismissing  appellant's  bill,  and  he  has 
brought  the  record  here  for  review. 

The  bill  in  question  is  a  creditor's  bill,  and  most  of  the  facts 
essential  to  sustain  it  are  not  controverted.  The  vital  ques- 
tion in  this  case,  and  upon  which  its  determination  chiefly 
depends,  is  whether  the  consideration  paid  for  the  land  in 
controversy,  so  far  as  it  has  been  paid  at  all,  was  in  contem- 
plation of  law  furnished  by  the  husband  or  the  wife.  If  by 
the  latter,  the  decree  of  the  circuit  court  was  proper,  and 
should  be  affirmed ;  if  by  the  former,  it  was  improper,  and 
should  be  reversed.  The  bill  did  not  waive  the  oaths  of  the 
defendants,  and  they  having  answered  under  oath,  the  answer 
must  be  accepted  as  true,  for  it  is  not  claimed  that  there  is 
any  evidence,  outside  of  the  answer,  sufficient  to  overcome 
its  statements  of  facts,  so  far  as  they  are  responsive  to  the 
material  charges  in  the  bill.  In  short,  if  the  bill  can  be 
maintained  at  all,  it  must  be  done  by  the  evidence  which  the 
appellees  and  their  own  witnesses  have  furnished.  As  already 
remarked,  most  of  the  material  facts  charged  in  the  bill  are 
admitted  by  the  answer.  That  the  husband  was  indebted  to 
appellant  at  the  time  of  the  conveyance  by  him  to  the  wife  ; 
that  the  judgment  for  such  indebtedness  was  subsequently 
obtained  against  the  husband ;  that  an  execution  was  sued 
out  on  such  judgment  and  returned  nulla  bona;  and  that  the 
husband,  during  the  existence  of  such  indebtedness,  conveyed 
the  property  in  question  to  the  wife,  are  facts  fully  estab- 
lished by  appellees'  answer,  and  it  only  remains  to  be  seen 
whether  the  new  matter  set  up  by  way  of  avoidance  of  the 
case  thus  admitted  on  behalf  of  appellant  is  in  law  suffi- 
cient to  defeat  it, — or,  in  other  words,  have  the  appellees,  by 
their  own  showing,  established  the  hypothesis  that  the  money 
paid  on  account  of  the  purchase  of  the  land  was  in  contem- 
plation of  law  the  money  of  the  wife  ? 
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We  think  not.  It  is  true  that  the  answer  states,  in  general 
terms,  that  the  purchase  money  did  belong  to  the  wife,  and 
this  statement  is  repeated  in  their  testimony  as  witnesses, 
and  if  nothing  further  appeared  in  their  answer  or  testimony 
we  would  have  no  hesitancy  in  saying  that  a  sufficient  defence 
was  shown  to  the  bill.  But  such  is  not  the  case.  Appellees, 
both  in  their  answer  and  in  their  testimony,  in  attempting  to 
show  how  the  wife  acquired  this  purchase  money,  clearly 
show  that  it  belonged  to  the  husband,  and  not  the  wife. 
Where,  as  in  the  present  case,  a  party  or  witness  makes  a 
general  statement,  which,  from  its  very  nature,  must  consist 
in  a  large  degree  of  mere  matter  of  opinion,  and  in  the  same 
connection  makes  certain  specific  statements  of  fact  relating 
to  the  same  subject  which  are  inconsistent  with  the  previous 
general  statement,  such  general  statement  must  be  regarded 
as  modified  and  controlled  by  the  subsequent  specific  state- 
ments. 

Whether  the  moneys  paid  for  the  land  in  controversy 
belonged  to  the  wife  under  the  specific  state  of  facts  testified 
to  by  appellees,  presents  a  pure  question  of  law,  about  which 
equally  intelligent  and  honest  witnesses  might  arrive  at 
directly  opposite  conclusions ;  hence  it  would  be  exceedingly 
dangerous  to  accept  as  absolutely  true  the  opinion  of  a  non- 
professional witness  upon  such  a  question,  however  honest 
and  intelligent  he  might  be. 

The  specific  facts  relied  upon  to  show  the  purchase  money 
belonged  to  the  wife,  as  appears  from  the  answer  and  the 
testimony  of  appellees,  are  in  substance  as  follows :  The 
parties  were  married  and  commenced  housekeeping  in  the 
State  of  New  York  in  1842.  At  the  time  of  their  marriage, 
or  in  a  short  time  after,  the  wife  received  from  the  estate  of 
her  father  about  $400,  which,  by  agreement  between  them, 
was  to  be  expended  by  her,  so  far  as  was  necessary,  in  fitting 
them  up  for  housekeeping,  and  giving  them  a  start  in  their 
married  life.     In  consideration  of  these  outlays  to  be  made 
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by  her,  the  husband  promised  to  reimburse  her  whenever  he 
should  be  able  to  do  so,  with  interest.  In  1852  the  parties 
moved  to  this  State,  and  settled  in  Kendall  county.  Before 
coming  here  the  husband  received  from  his  father's  estate 
§1000,  out  of  which  he  refunded  to  her,  with  interest,  the 
§400  advanced  by  her  for  the  purposes  above  stated,  which 
amounted  altogether  to  §700.  This  money,  according  to  the 
testimony  of  the  husband,  which  is  not  controverted,  was 
expended  in  1855  in  the  purchase  of  village  lots  in  Millington, 
Kendall  county,  this  State,  upon  which  he  in  the  following 
year  procured  lumber  and  built  a  house,  the  work  being  done 
by  himself.  The  family  resided  upon  these  lots  from  1856 
to  the  time  of  their  removal  to  Iroquois  county,  in  1867, 
when  they  were  sold  for  some  §1200.  The  title  to  these  lots 
was  originally  taken  and  remained  in  the  name  of  the  hus- 
band alone,  till  the  time  of  their  sale,  as  just  stated.  This 
§1200  was  paid  into  her  hands  by  the  husband,  to  be  used 
in  discharging  the  mortgage  given  by  him  on  the  land  in 
controversy  to  secure  the  unpaid  purchase  money,  and  §500 
of  this  sum  was  paid  at  the  time  of  the  sale,  and  the  balance 
some  time  afterwards. 

Speaking  of  the  land  in  controversy,  and  how  it  was  paid 
for  and  improved,  the  husband  says :  "My  impression  is, 
that  of  the  §500  received  for  the  place  up  there  (meaning 
the  house  and  lot  in  Kendall  county),  she  expended  §300  on 
the  place,  and  gave  me  §200  to  come  down  here  with  and 
do  the  work,  and  William  gave  the  money  to  my  credit." 

The  answer  states  "that  when  the  deed  arrived,  Mary  paid 
to  said  Wells  (the  party  from  whom  the  land  in  controversy 
was  purchased),  out  of  her  own  money,  which  she  had-  obtained 
from  the  sale  of  her  house  and  lots  in  Kendall  county,  about 
§325,  but  the  exact  sum  they  have  forgotten." 

With  reference  to  any  subsequent  payments  the  evidence 
is  vague  and  unsatisfactory,  but  it  substantially  appears  that 
whatever  were  made,  were  in  the  main,  if  not  altogether, 
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made  with  borrowed  money,  to  secure  which  there  is  now 
an  outstanding  deed  of  trust  on  the  land  in  controversy, 
executed  in  the  name  of  the  husband  as  owner,  in  which  the 
wife  joins  for  the  purpose  of  relinquishing  her  dower,  as  in 
other  conveyances  heretofore  mentioned,  which  indebtedness 
is  evidenced  by  a  note  signed  by  the  husband  and  wife.  The 
house  upon  this  land  was  built  by  the  husband,  and  he 
and  his  family  have  been  residing  on  it  ever  since,  during  all 
which  time  the  title  stood  in  his  own  name,  until  a  few  days 
before  the  commencement  of  the  suit  by  appellant  against 
him  and  his  son,  as  heretofore  stated,  and  the  only  substan- 
tial payment  which  appears  to  have  ever  been  made  on  the 
land,  outside  of  those  made  with  borrowed  money,  was  made 
out  of  the  proceeds  of  the  Kendall  county  lots,  which  were 
paid  for,  as  we  have  already  seen,  by  money  which  the  wife 
received  directly  from  the  husband,  and  which,  under  the 
law  as  it  then  stood,  clearly  belonged  to  the  husband.  So  of 
the  $400  which  the  wife  received  from  her  father's  estate  in 
1842.  By  virtue  of  the  marriage,  the  moment  she  received  it 
it  became  the  money  of  the  husband,  and  hence  any  promise 
on  his  part,  after  the  marriage,  to  repay"  it  to  her,  in  the 
event  it  was  spent  for  the  benefit  of  the  family,  was  such  a 
promise  as  was  not  enforcible,  either  at  law  or  in  equity. 

Much  of  the  evidence  in  support  of  the  defence  to  this  bill 
is  exceedingly  loose,  vague  and  uncertain,  and  when  consid- 
ered as  a  whole,  in  the  light  of  the  conceded  facts,  is  very 
unsatisfactory.  The  statements  in  the  answer  are  often 
general  and  sweeping  in  their  character,  and  wholly  incon- 
sistent with  admitted  facts.  Upon  the  whole,  we  are  of 
opinion  the  appellees  failed  to  show  the  land  in  question 
belongs  in  equity  to  the  wife,  and  the  presumption  is  that  it 
belongs  to  the  husband. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings   in   conformity  with  this 

°Pinion*  Decree  reversed. 
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The  Commissioners  of  Highways  of  the  Town  of  Dimmick 

v. 
The  Commissioners  of  Highways  of  the  Town  of  Waltham. 

Filed  at  Ottawa  November  10,  1881. 

1.  Statute — several  statutes  on  same  subject  to  be  construed  together. 
Where  several  sections  of  a  statute  have  a  bearing  upon  the  same  subject, 
they  will  be  construed  together,  in  order  to  arrive  at  a  correct  conclusion  as 
to  the  legislative  intent  in  the  several  different  sections. 

2.  Bridges — on  town  lines — right  of  one  town  to  call  on  the  other  for 
contribution.  In  the  absence  of  any  agreement  between  the  commissioners 
of  highways  of  two  adjoining  towns  in  regard  to  the  erecting  or  repairing  of 
a  bridge  on  the  town  line,  no  action  can  be  maintained  by  the  one  town  against 
the  other  to  recover  for  any  portion  of  the  money  expended  on  such  bridge. 
In  a  suit  by  one  town  against  another  to  compel  the  latter  to  contribute  to 
the  cost  of  a  bridge  on  the  town  line,  an  agreement  between  the  officers  of 
the  two  towns  in  respect  to  such  bridge  must  be  averred  and  shown  to  author- 
ize a  recovery. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
La  Salle  county;  the  Hon.  Francis  Goodspeed,  Judge,  pre- 
siding. 

This  was  an  action  brought  by  the  Commissioners  of  High- 
ways of  the  township  of  Dimmick,  in  the  county  of  La  Salle, 
against  the  Commissioners  of  Highways  of  the  township  of 
Waltham,  in  the  same  county,  to  recover  one-half  of  the  cost 
of  a  bridge  erected  across  Tomahawk  creek,  on  the  town  line 
between  the  two  towns. 

To  the  declaration  the  defendant  filed  a  special  plea,  in 
which  it  was  in  substance  averred,  that  long  prior  to  the 
building  of  the  bridge  in  the  declaration  mentioned,  to-wit, 
on  the  12th  day  of  March,  1855,  the  commissioners  of  the 
two  towns  caused  to  be  laid  out  a  highway,  running  north 
and  south  upon  the  line  dividing  the  two  towns,  from  the 
southern  to  the  northern  boundary  thereof;  that  after  the 
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highway  was  laid  out,  to-wit,  May  23,  1856,  a  meeting  of  the 
commissioners  of  highways  of  the  two  towns  was  held  for  the 
purpose  of  dividing  the  highway  into  road  districts,  and  allot- 
ting an  equal  number  of  such  districts  to  each  town ;  that  a 
contract  was  then  and  there  entered  into,  as  follows :  "At  a 
meeting  of  the  commissioners  of  highways  of  the  towns  of 
Dimmick  and  Waltham,  in  the  said  county,  held  in  the  said 
town  of  Dimmick  on  the  23d  day  of  May,  1856,  for  the  pur- 
pose of  dividing  a  road  running  between  the  said  towns ;  and 
it  is  ordered  that  such  highway  be  divided  into  four  road  dis- 
tricts, as  follows,  to-wit :  that  part  thereof  from  the  south- 
west corner  of  section  31,  in  the  town  of  Waltham,  to  the 
half  section  line  of  section  30,  shall  be  one  of  the  said 
districts,  and  shall  be  allotted  to  the  town  of  Waltham ; 
thence  to  the  north-west  corner  of  section  19  shall  be 
one  of  said  districts,  and  shall  be  allotted  to  the  town  of 
Dimmick ;  thence  to  the  half  section  line  of  section  7  shall 
be  one  of  said  districts,  and  shall  be  allotted  to  the  town  of 
Waltham ;  thence  to  the  north-west  corner  of  section  6  shall 
be  one  of  said  districts,  and  shall  be  allotted  to  the  town  of 
Dimmick,"  —  executed  by  all  the  commissioners,  May  23, 
1856;  that  the  road  was  opened,  and  the  portion  allotted  to 
each  township  by  the  contract  was  worked  and  kept  in  repair 
by  each,  as  provided  in  the  agreement,  from  the  23d  day  of 
May,  1856,  until  the  commencement  of  this  suit ;  that  the 
bridge  in  plaintiff's  declaration  mentioned  was  and  is  located 
within  a  short  distance  of  the  northern  boundary  line  of  said 
towns,  and  wholly  within  the  road  district  on  the  north  end 
of  the  highway,  which  was  by  agreement  allotted  to  the  town 
of  Dimmick;  that  on  the  1st  day  of  June,  1856,  the  plaintiff 
commissioners,  as  a  part  of  its  duty  under  the  division  afore- 
said, did  construct  a  bridge  across  Tomahawk  creek,  and  that 
the  commissioners  again,  on,  to-wit,  the  7th  day  of  June,  1874, 
in  pursuance  of  the  contract,  and  its  duty,  did  build,  construct 
and  repair  the  bridge,  as  it  was  the  duty  of  the  plaintiff  to  do. 
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To  this  plea  the  plaintiff  filed  a  general  demurrer,  which 
was  carried  back  and  sustained  to  the  declaration. 

The  declaration  to  which  the  court  sustained  a  demurrer 
was  as  follows : 

"For  that  whereas,  heretofore,  to-wit,  the  29th  day  of 
June,  A.  D.  1874,  at,  to-wit,  said  county  of  La  Salle,  there 
was  a  bridge  over  Tomahawk  creek,  on  the  town  line  between 
said  towns  of  Dimmick  and  Waltham ;  that  said  bridge  was 
then,  by  reason  of  natural  wear  and  decay,  dangerous  to  pass 
over  or  upon  with  teams ;  that  by  reason  of  such  dangerous 
condition  it  became  and  was  necessary  to  build  a  new  bridge 
over  said  creek  at  the  same  place,  therefore  the  said  plaintiff 
commissioners  called  the  attention  of  said  defendant  com- 
missioners to  the  condition  of  said  bridge,  and  the  necessity 
of  rebuilding  the  same,  and  requested  their  cooperation  to 
that  end;  that  said  defendant  commissioners  refused  to 
cooperate  with  said  plaintiff  commissioners.  Thereupon  said 
plaintiff  commissioners  caused  a  notice  in  writing  to  be  de- 
livered to  each  of  said  defendant  commissioners,  which  notice 
was  in  the  following  words  and  figures  : 

"'To  John  Hill,  Jacob  Barr,  and  Billman,  Commissioners  of 

Highways  of  the  Town  of  Waltham,  County  of  LaSalle, 

and  State  of  Illinois  : 

"'  Gentlemen — You  are  hereby  notified  and  requested  to 

meet  us,  the  undersigned  commissioners  of  highways  of  the 

town  of  Dimmick,  of  said  county  of  LaSalle,  and  State  of 

Illinois,  on  Saturday,  the  eleventh  (11th)  day  of  July,  A.  D. 

1874,  at  the  hour  of  two  o'clock  P.  M.,  at  the  bridge  crossing 

the  Tomahawk  creek,  on  the  town  line  between  the  towns  of 

Waltham  and  Dimmick,  for  the  purpose  of  considering  the 

propriety  of  building  a  new  bridge  at  said  place  and  over 

said  creek,  the  old  bridge  being  now  dangerous  and  unfit  for 

use.     Said  bridge  stands  on  the  east  of  section  12,  in  said 

town  of  Dimmick.' 
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"That  notwithstanding  said  notice  said  defendant  commis- 
sioners positively  refused  to  meet  said  plaintiff  commissioners, 
as  requested  by  said  notice,  and  thereafter,  upon  several 
occasions,  said  plaintiff  commissioners  in  person  requested 
said  defendant  commissioners  to  unite  with  them  in  the 
building  of  said  bridge ;  that  said  defendant  commissioners 
always  unqualifiedly  and  positively  refused  to  take  any  action 
toward  the  building  of  said  bridge,  asserting  that  the  town  of 
Waltham  was  not  legally  responsible  to  contribute  towards 
building,  repairing  or  maintaining  said  bridge.  Plaintiff  fur- 
ther avers,  that  on  and  prior  to  said  29th  day  of  June,  1874, 
there  was  a  legally  laid  out  and  traveled  highway  on  the 
town  line  between  said  towns,  from  the  south  to  the  north 
boundary  thereof,  and  that  said  Tomahawk  creek  crossed 
said  road  diagonally  on  said  town  line,  between  section  12  in 
the  town  of  Dimmick  and  7  in  the  town  of  Waltham,  at 
which  point  of  crossing  said  bridge  was  located.  Plaintiff 
further  avers,  that  after  the  service  of  the  notice  aforesaid, 
and  the  refusal  of  said  defendant  commissioners  aforesaid, 
said  plaintiff  commissioners  proceeded  and  caused  said  old 
bridge  to  be  removed  and  a  new  one  to  be  erected  in  the  place 
thereof,  at  a  cost  of  $1100,  whereby  an  action  hath  accrued 
to  the  plaintiff  to  have  and  recover  of  said  defendant  one-half 
of  said  sum,  the  sum  of  $550,  which  remains  wholly  unpaid, 
and  to  pay  the  same  defendant  hitherto  hath,  and  still  does, 
refuse,  to  the  damage  of  said  plaintiff  of  $3000,  and  there- 
fore suit  is  brought. " 

Messrs.  Blanchaed  &  Blanchaed,  for  the  appellant : 
The  question  presented  by  this  record  involves  a  construc- 
tion of  sections  107,  108  and  109  of  the  Koad  and  Bridge 
law  of  1874.     Kev.  Stat.  1874,  p.  930. 

1.  The  common  law,  and  formerly  the  statute  law  of  this 
State,  imposed  upon  the  counties  the  burden  of  maintaining 
roads  and  bridges  within  their  respective  borders.      People 
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ex  rel.  v.  Canal   Trustees,  14  111.  402 ;  Dennis  v.  Maynarcl,  15 
i  id.  477. 

2.  The  words  in  section  109,  "when  any  contract  or 
agreement  has  been  made  in  regard  to  the  same, "  were  not 
intended  to  limit  the  liability  imposed  by  section  107  to 
cases  where  adjoining  towns  agree  to  jointly  build  a  bridge. 
If  they  are  so  held,  then  there  is  no  liability  imposed  by  law 
upon  adjoining  towns  to  build  bridges  on  town  lines,  and 
section  107  is  rendered  inoperative  and  useless. 

3.  The  intention  of  the  legislature  is  to  be  deduced  from 
a  view  of  the  whole  and  every  part  of  the  statute  taken  and 
compared  together,  and  that  interpretation  should  be  adopted 
that  will  give  force  and  effect  to  each  and  every  part.  Zar- 
resseller  v.  People,  17  111.  101 ;  Stribling  v.  Prettyman,  57  id. 
371 ;  Becker  v.  Hughes,  68  id.  33. 

Mr.  G.  S.  Eldridge,  for  the  appellee: 

1.  The  contract  between  the  two  towns,  embracing  no 
express  provision  for  the  maintenance  of  a  bridge  on  the 
town  line,  created  no  joint  liability  by  which  the  two  towns 
were  bound  to  maintain  any  bridge,  though  doubtless  such  a 
contract  would  have  been  lawful,  and  within  the  corporate 
power  of  the  towns. 

2.  That  section  107,  taken  in  connection  with  sections  108 
and  109  of  the  act  of  1873,  by  which  it  is  supplemented,  fails 
thus  to  create  an  absolute  joint  liability  by  force  of  the 
statute  itself,  is  equally  clear.  These  sections  must  be  read 
together  to  arrive  at  proper  conclusions  as  to  legislative  intent. 

3.  Section  109  of  the  act  of  1874  absolutely  limits  the  right 
to  enforce  the  payment  of  money  for  the  building  of  a  bridge 
by  one  town  against  an  adjoining  town,  except  when  a  "con- 
tract or  agreement  has  been  made  in  regard  to  the  same. " 
It  is  supposed  by  appellant's  counsel  if  it  were  not  for  this 
provision  their  interpretation  of  the  statute  would  not  be 
questioned ;   but  such  is  not  true. 
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4.  The  attention  of  the  court  is  called  to  the  opinion  of 
the  Appellate  Court  for  the  Second  District,  in  Comrs.  etc.  of 
Deer  Park  et  al.  v.  Wrought  Iron  Bridge  Co.  3  Bradw.  574, 
construing  the  act  of  1874.  It  will  be  observed  that  section 
108  of  the  last  cited  act  provides  for  the  entering  into  joint 
contracts  by  the  commissioners  of  the  towns  for  the  main- 
tenance of  the  bridges  provided  for  by  section  107 ;  and  by 
section  109  the  liability  of  one  town  to  another  and  the 
right  of  action  for  the  enforcement  of  such  liability  rests 
entirely  upon  the  existence  of  an  antecedent  contract,  whereby 
a  joint  liability  for  the  erection  or  maintenance  of  the  bridge 
was  created. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

There  is  no  common  law  obligation  resting  on  towns  to  erect 
or  keep  in  repair  bridges  within  their  respective  borders,  or 
upon  town  lines.  If  adjoining  towns'  are  liable  to  contribute 
equally  to  the  erection  and  keeping  in  repair  of  bridges  on 
town  lines,  that  liability  exists  by  virtue  of  our  statute.  It 
is  contended  by  appellant  that  the  liability,  in  this  case  is 
imposed  by  sec.  107,  Rev.  Stat.  1874,  p.  930,  which  declares : 
"Bridges  over  streams  which  divide  towns  or  counties,  and 
bridges  over  streams  on  roads  on  county  or  town  lines,  shall 
be  built  and  repaired  at  the  equal  expense  of  such  towns  or 
counties  :  Provided,  that  for  the  building  and  maintaining  of 
bridges  over  streams  near  county  or  town  lines,  in  which  both 
are  equally  interested,  the  expense  of  building  and  maintain- 
ing any  such  bridges  shall  be  borne  equally  by  both  counties 
or  towns."  If  this  was  the  only  section  of  the  statute  relat- 
ing to  the  subject,  there  would  be  much  force  in  the  position 
of  appellant.  But  while  this  section  of  the  statute,  when 
read  alone,  would  seem  to  impose  the  liability,  it  must,  how- 
ever, be  read  and  construed  in  connection  with  other  sections 
of  the  statute  bearing  on  the  subject.  In  this  way  only  can 
the  true  intent  of  the  legislature  be  ascertained,  and  a  cor- 
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rect  conclusion  reached  in  regard  to  what  was  intended  by 
the  enactment  of  the  different  sections  of  the  statute. 

Section  108,  which  immediately  follows  the  section  relied 
upon,  declares :  "For  the  purpose  of  building  or  keeping  in 
repair  such  bridge  or  bridges,  it  shall  be  lawful  for  the  com- 
missioners of  highways  of  such  adjoining  towns  or  counties  to 
enter  [into]  joint  contracts,  and  such  contracts  may  be  enforced 
in  law  or  equity  against  such  commissioners  jointly,  the  same 
as  if  entered  into  by  individuals,  and  such  commissioners  may 
be  proceeded  against  jointly,  by  any  parties  interested  in  such 
bridge  or  bridges,  for  any  neglect  of  duty  in  reference  to  such 
bridge  or  bridges,  or  for  any  damages  growing  out  of  such 
neglect."  The  power  to  enter  into  joint  contracts  named  in 
this  section,  was  conferred  subject  to  such  other  provisions  as 
are  contained  in  the  statute,  and  must  be  read  in  connection 
with  the  following  section  109,  which  declares :  "If  the 
commissioners  of  highways  of  either  of  such  towns,  after 
reasonable  notice  in  writing  from  the  commissioners  of  high- 
ways of  any  other  such  towns,  shall  neglect  or  refuse  to 
build  or  repair  any  such  bridge,  when  any  contract  or  agree- 
ment has  been  made  in  regard  to  the  same,  it  shall  be  lawful  for 
the  commissioners  so  giving  notice  to  build  or  repair  the  same, 
and  to  recover  by  suit  one-half  (or  so  much  as  shall  have  been 
agreed  upon)  of  the  expense  of  so  building  or  repairing  such 
bridge,  with  costs  of  suit,  and  interest  from  the  time  of  the 
completion  thereof,  from  the  commissioners  so  neglecting  or 
refusing. " 

It  will  be  observed  that  section  107  contains  no  provision 
whereby  one  town  can  compel  another  to  erect  or  repair  a 
bridge  on  a  town  line.  The  section  is  a  mere  declaration  of 
the  rule  or  principle  which  shall  govern  when  other  prelimi- 
naries have  been  settled  between  the  towns,  as  declared  in 
section  109.  Section  108  merely  authorizes  the  commis- 
sioners of  the  two  towns  to  meet  together  and  confer,  one 
board  with  the  other,  and  if  they  see  proper  they  may,  under 
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this  section,  contract  with  a  third  party  to  repair  or  build  a 
bridge  on  the  town  line,  and  as  to  such  third  party  they  will 
be  bound  and  held  liable  on  such  contract.  Neither  of  these 
sections  directly  or  indirectly  confers  authority  upon  the  com- 
missioners of  one  town  to  compel  the  commissioners  of  an 
adjoining  town  to  repair  or  erect  a  bridge  on  a  town  line,  or 
pay  one-half  of  the  cost  of  such  bridge  after  it  may  be 
erected  or  repaired.  As  between  two  adjoining  towns,  where 
a  bridge  has  been  erected  or  repaired  on  a  town  line  by  one, 
no  remedy  is  provided  until  we  come  to  section  109.  That 
section  provides  the  remedy,  but  the  remedy  provided  is  con- 
ditional, and  can  only  be  enforced  where  a  contract  or  agree- 
ment has  been  made  by  and  between  the  commissioners  of 
the  two  towns  in  regard  to  the  bridge.  If  no  agreement  has 
ever  been  made  between  the  commissioners  of  the  two  towns 
in  regard  to  erecting  or  repairing  a  bridge  on  a  town  line,  no 
action  can  be  maintained  by  the  one  against  the  other  to 
recover  for  money  expended  on  such  bridge.  Whether  the 
provision  in  section  109,  confining  the  remedy  to  cases  where 
a  contract  or  agreement  has  been  made  in  regard  to  the 
bridge,  is  a  wise  one  or  not,  is  a  matter  with  which  the 
courts  have  no  concern.  It  was  for  the  legislature  to  deter- 
mine under  what  circumstances  the  commissioners  of  one 
town  might  maintain  an  action  against  the  commissioners 
of  another  town,  and  when  that  body  has  so  determined, 
courts  can  not,  by  judicial  construction,  disregard  a  plain 
provision  of  the  statute.  We  perceive  no  ground  upon  which 
the  action  can  be  maintained,  unless  the  words  "when  any 
contract  or  agreement  has  been  made  in  regard  to  the  same, " 
contained  in  section  109,  are  disregarded,  and  we  are  aware 
of  no  rule  in  the  construction  of  statutes  which  would 
authorize  us  to  ignore  those  words  in  placing  a  construction 
upon  the  statute.  But  we  do  not  think  the  limitation  upon 
the  commissioners  of  one  town  to  sue  the  commissioners  of 
another,  and  thus  compel  them  to  contribute  one-half  of  the 
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cost  of  erecting  a  bridge  over  a  stream  on  a  town  line,  was 
inserted  in  the  statute  inadvertently,  or  without  a  wise  pur- 
pose. If  the  commissioners  of  one  town  have  the  power  to 
compel  the  commissioners  of  another  town  to  contribute  one- 
half  of  the  cost  of  erecting  a  bridge  over  a  stream  on  the 
line  between  two  towns,  without  a  prior  contract  or  agree- 
ment, by  merely  serving  a  notice,  there  are  many  cases 
where  a  densely  populated  township  might  bankrupt  and 
bring  ruin  upon  an  adjoining  township  containing  but  few 
inhabitants  and  a  small  amount  of  taxable  property.  For 
instance,  take  two  townships  separated  by  the  Illinois  river, 
one  containing  within  its  limits  a  large  city  and  a  large 
amount  of  taxable  property,  the  other  containing  but  few 
inhabitants  and  a  small  amount  of  taxable  property, — the 
commissioners  of  the  rich  and  populous  township  desire  a 
bridge  over  the  river  which  forms  the  boundary  line  between 
the  two,  which  will  cost  $150,000, — did  the  legislature  ever 
intend  by  the  enactment  of  section  107  that  the  township 
without  capital  or  resources  can  be  compelled,  against  its  will 
and  without  an  agreement,  to  contribute  $75,000  to  pay  for 
the  erection  of  the  bridge  ?  We  can  not  believe  such  a  result 
was  ever  within  the  contemplation  of  the  legislature,  and  yet 
should  the  construction  of  the  statute  contended  for  by  appel- 
lant prevail,  such  results  would  necessarily  follow. 

If  we  are  correct  in  these  views,  it  follows  that  the  decla- 
ration did  not  state  a  cause  of  action,  and  the  demurrer  was 
properly  sustained  thereto. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Commissioners  of  Highways 

v. 
The  Board  of  Supervisors  op  Iroquois  County. 

Filed  at  Ottawa  November  10,  1881. 

Beidges — inability  of  town  to  incur  the  whole  expense — duty  of  county 
to  give  its  aid.  Where  the  commissioners  of  highways  of  a  town  have  deter- 
mined that  the  construction  of  a  bridge  across  any  stream  in  their  town  in  a 
public  highway  is  necessary,  and  that  the  cost  thereof  is  too  great  a  burden  to 
be  reasonably  borne  by  the  town,  and  apply  to  the  county  board  for  an  appro- 
priation for  one-half  the  cost  of  its  construction,  the  commissioners  having 
provided  for  the  other  half  of  the  necessary  expenses,  the  county  board  is 
required  by  law  to  make  the  desired  appropriation  from  the  county  treasury. 
In  such  a  case  the  county  board  has  no  discretion  to  refuse  the  aid  sought. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Iroquois  county;  the  Hon.  Franklin  Blades,  Judge,  pre- 
siding. 

Mr.  Eobert  Doyle,  and  Messrs.  Kay  &  Euans,  for  the 
appellant : 

Under  the  present  legislation  it  is  not  a  matter  of  discre- 
tion with  the  board  of  supervisors  whether  or  not  they  will 
grant  aid  to  a  town  in  building  a  bridge,  where  it  is  shown 
to  be  an  unreasonable  burden  on  the  town  to  pay  the  entire 
cost,  etc.,  but  the  duty  imposed  upon  the  board  is  compul- 
sory to  grant  the  aid.  Bev.  Stat.  1874,  p.  930,  sec.  Ill; 
Hurd's  Stat.  1877,  p.  877,  sec.  90;  Laws  1879,  title  "Koads 
and  Bridges,"  sec.  110 ;  City  of  Ottawa  v.  People  ex  rel.  48  111. 
239. 

Mr.  Tracy  B.  Harris,  for  the  appellee,  contended  that 
an  absolute  duty  to  aid  townships  in  the  building  of  bridges 
is  not  imposed  on  boards  of  supervisors,  but  that  they  are 
authorized  to  grant  such   aid  in  their  discretion,  referring  to 
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various  statutes  on  the  subject.  Also,  that  mandamus  will 
not  lie  to  control  the  exercise  of  a  discretionary  power  such 
as  in  this  case,  citing  High  on  Extraordinary  Kemedies,  38 ; 
County  of  St.  Clair  v.  People,  85  111.  396. 

County  commissioners  who  are  invested  by  law  with  the 
power  of  directing  that  a  portion  of  the  expense  incurred  by 
the  town  in  making  a  highway  shall  be  paid  out  of  the  county 
treasury,  and  who  have  refused  the  exercise  of  this  power  in 
a  given  case,  can  not  be  compelled  to  exercise  it  by  mandamus, 
it  being  of  a  judicial  nature,  and  therefore  not  subject  to 
control.  And  this  is  so,  regardless  of  whether  the  com- 
missioners have  decided  properly  or  improperly  upon  the 
application.  High  on  Extraordinary  Eemedies,  301 ;  citing 
Inhabitants  of  Ipswich,  Petitioners,  24  Pick.  343. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  Highway  Commissioners  of  Belmont  township  applied 
by  petition  to  the  county  board  of  Iroquois  county  for  an 
appropriation  from  the  county  treasury  of  $1400,  to  aid  in 
the  construction  of  a  bridge  across  Sugar  creek,  in  a  public 
highway.  The  petition  stated  that  the  bridge  was  necessary ; 
that  the  cost  would  be  $2800 ;  that  to  pay  this  sum  for  that 
purpose  would  be  an  unreasonable  burden  upon  the  town ; 
that  $1400  was  all  that  could  be  raised  in  one  year  in  the 
town  for  bridge  purposes,  and  that  the  town  had  provided 
one-half  of  the  funds  necessary  for  building  the  bridge.  The 
board  of  supervisors  refused  to  make  the  appropriation.  This 
is  an  application  for  a  mandamus  to  compel  an  appropriation 
of  the  $1400  by  the  county  authorities  for  this  purpose. 

The  question  presented  is,  whether,  under  these  circum- 
stances, the  county  board  is  clothed  by  law  with  a  discretion 
enabling  them  to  determine  for  themselves  whether  to  make 
or  refuse  the  aid  sought. 

In  counties  under  township  organization,  by  the  laws  of 
1874,  the  entire  control  of  all  public  roads  was  placed  in  the 
41—100  III. 
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hands  of  the  commissioners  of  highways  for  the  respective 
towns.  (See  sec.  10,  chap.  121,  p.  914,  Eev.  Stat.  1874; 
also,  sec.  107,  et  seq.)  The  board  of  supervisors  were  simply 
clothed  with  authority  "to  appropriate  funds  to  aid"  the 
highway  commissioners  "in  the  construction  of  roads  and 
bridges  in  any  part  of  the  county,  whenever  a  majority  of 
the  whole  board  of  the  county  may  deem  it  proper  and  expe- 
dient." (Sec.  57,  chap.  34,  p.  311,  Eev.  Stat.  1874.)  And 
it  was  also  provided,  by  another  act,  that  "when  it  shall  be 
necessary  to  build,  construct  or  repair  any  bridge  or  road  in 
any  town,  (which  would  be  an  unreasonable  burden  to  the 
same,  the  cost  of  which  will  be  more  than  can  be  raised  in 
one  year  by  ordinary  road  taxes  in  such  town, ")  on  applica- 
tion by  the  highway  commissioners,  "the  county  board  may 
(a  majority  of  all  the  members  elect  voting  for  the  same) 
make  an  appropriation  of  so  much  for  that  purpose  as,  in 
their  judgment,  the  nature  of  the  case  requires,  and  the  funds 
of  the  county  will  justify, — said  appropriation  to  be  expended 
under  the  supervision  of  an  authorized  agent  or  agents  of  the 
county  board,  if  the  county  board  shall  so  order. "  (Eev. 
Stat.  1874,  chap.  121,  sec.  Ill,  p.  930.) 

Under  these  enactments  the  county  board  had  clearly,  in 
all  cases,  a  discretion  to  exercise,  and  had  the  power  to  deter- 
mine in  what  cases  aid  should  be  extended  to  town  officers, 
and  the  extent  of  such  aid ;  and  that  it  might  not  be  improvi- 
dently  given,  it  required  the  sanction  of  "a  majority  of  all 
the  members  elect,"  or  of  "a  majority  of  the  whole  board," 
before  such  aid  could  lawfully  be  given. 

A  subsequent  statute  was  passed  and  approved  May  26, 
1877,  by  which  it  was -provided,  that  "when  it  shall  be  neces- 
sary to  build,  construct,  or  repair  any  bridge  or  road  in  any 
town,  which  would  be  an  unreasonable  burden  to  the  same, 
the  cost  of  which  will  be  more  than  can  be  raised  in  one  year 
by  ordinary  road  taxes  in  such  town,  the  commissioners  of 
highways  shall  present  a  petition  to  the  county  board   *   *  * 
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praying  for  an  appropriation  from  the  county  treasury  to  aid 
in  the  building,  constructing  and  repairing  of  such  bridge  or 
road,  and  such  county  board  shall,  when  one-half  the  neces- 
sary funds  have  been  provided  for  by  the  town  authorities, 
appropriate  the  other  half:  Provided,  that  all  unexpended 
surplus  of  any  appropriation  granted  under  the  provisions  of 
this  section  shall  be  paid  back  into  the  county  treasury. " 
(Laws  of  1877,  p.  193,  sec.  70.) 

This  statute  of  1877,  in  so  far  as  it  affects  this  question, 
was  repealed  by  an  act  approved  May  28,  1879,  and  was  by 
that  act  reenacted,  so  far  as  it  relates  to  bridges  in  any  town, 
with  some  additional  provisions  not  affecting  this  question, 
among  which  is  one  placing  all  funds  to  be  raised  under  this 
section  under  the  joint  control  of  the  highway  commissioners 
and  two  persons  to  be  appointed  for  that  purpose  by  the 
county  board.     (Laws  of  1879,  p.  281,  sec.  110.) 

By  section  10,  of  the  act  of  1879,  (Laws  1879,  p.  259, 
et  seq.)  highway  commissioners  of  towns  are  charged  with 
"the  care  and  superintendence  of  highways  and  bridges 
therein, "  and  it  is  made  "their  duty, "  among  other  things, 
"to  cause  the  building  of  bridges,  when  the  public  interest  or 
necessity  requires  it, "  and  "to  cause  *  *  *  bridges  *  *  *  over 
streams  intersecting  highways  to  be  kept  in  repair, "  and,  in 
a  word,  have  the  general  control  of  the  subject  of  roads  and 
bridges.  The  county  board  have  no  such  general  powers  on 
this  class  of  matters.  By  the  act  relating  to.  counties  they 
have  the  'power  (Bev.  Stat.  chap.  34,  sec.  57,  p.  311,)  to 
appropriate  funds  to  aid  the  commissioners  "in  the  construc- 
tion of  roads  and  bridges  in  any  part  of  the  county,  whenever 
a  majority  of  the  whole  board  may  deem  it  proper  and  expe- 
dient." In  this  the  board  has  still  discretion  to  give  aid 
in  any  case  where  a  majority  of  the  whole  board  so  order. 
But  as  we  understand  the  act  of  1879,  this  board  has  no  dis- 
cretion in  a  case  like  the  present.  When  the  commissioners 
of  highways  of  any  town  have  determined  that  the  construe- 
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tion  of  a  bridge  across  any  stream  in  that  town  in  a  public 
highway  is  necessary,  and  that  it  is  too  great  a  burden  to  be 
reasonably  borne  by  the  town,  and  apply  to  the  county  board 
for  such  aid,  the  town  authorities  having  provided  for  one- 
half  of  the  necessary  expense  of  such  construction,  the  county 
board  is  unconditionally  required  by  law  to  appropriate  the 
other  half  from  the  county  treasury. 

We  think  the  petition  for  mandamus  shows  upon  its  face 
all  the  facts  required  to  warrant  a  mandamus  as  sought  in 
this  case,  and  the  demurrer  to  the  same  was  improperly  sus- 
tained. The  judgment  of  the  Appellate  Court  is  therefore 
reversed,  and  the  cause  remanded  to  that  court,  that  the  judg- 
ment of  the  circuit  court  may  there  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord  with  the  views 

here  expressed. 

Judgment  reversed. 


The  Niagara  Fire  Insurance  Company 

v. 

J.  Young  Scammon. 

Filed  at  Ottawa  November  10,  1881. 

1.  Insukance — notice  of  loss,  when  in  time.  A  provision  in  a  policy  of 
insurance  requiring  the  insured  to  give  immediate  notice  of  a  loss,  is  not  to  be 
taken  literally,  but  only  requires  that  the  notice  shall  be  given  with  due  dili- 
gence, under  the  circumstances  of  the  case,  and  without  unnecessary  and 
unreasonable  delay. 

2.  A  policy  of  insurance  against  fire  required  "immediate"  notice  of  any 
loss  to  be  given,  and  a  loss  by  fire  occurred  on  July  14,  1874,  and  a  notice 
of  the  loss  dated  July'29,  1874,  was  served  on  the  agent  of  the  insurance  com- 
pany on  August  5,  1874.  The  insured  testified  that  such  policy  and  others 
at  the  time  of  the  loss  were  in  the  custody  of  a  mortgage  company,  that  he 
had  no  description  of  them,  that  he  called  on  the  agent  of  that  company  and 
got  them,  and  just  as  soon  as  he  could  be  about  he  gave  notice  to  the  insur- 
ance companies:  Held,  that  this  court  could  not  say  the  court  below  erred  in 
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finding  that  there  had  been  a  compliance  with  the  requirement  of  the  policy 
for  giving  "immediate"  notice  of  the  loss. 

3.  Same— policy  construed  as  to  time  of  furnishing  proof  of  loss.  A 
clause  in  a  policy  of  insurance  that  "in  case  of  loss  the  insured  shall  give 
immediate  notice  thereof,  in  writing,  and  shall  render  to  the  company  a  partic- 
ular account  of  said  loss,  in  writing,  under  oath,"  etc.,  where  it  is  further  pro- 
vided that  "until  such  proofs  and  certificates  are  produced,  and  examination 
and  appraisal  permitted,  the  loss  shall  not  be  deemed  proved  or  payable, " 
does  not  require  that  proof  of  the  loss  shall  be  furnished  immediately,  as  in 
the  case  of  the  notice  of  the  loss.  But  the  loss  not  being  payable  until  sixty 
days  after  furnishing  proof  thereof,  and  the  insured  being  limited,  by  the 
terms  of  the  policy,  to  one  year  after  the  loss  in  which  to  sue,  the  insured  is 
required  to  furnish  the  proofs  within  ten  months  from  the  loss. 

4.  Same — policy  construed  most  strongly  against  the  company.  Insur- 
ance contracts  being  signed  by  the  insurer  only,  and  prepared  by  persons 
acting  in  the  exclusive  interest  of  the  insurance  company,  the  language  used 
is  that  of  the  insurer,  and  hence  the  provisions  of  the  policy  are  construed 
most  favorably  for  the  insured,  in  case  of  doubt  or  uncertainty  in  its  terms. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  Moran,  Judge,  presiding. 

Mr.  Lawrence  Proudfoot,  for  the  appellant : 
It  is  well  settled,  under  the  law,  that  strict  compliance  with 
the  provisions  of  the  policy  in  regard  to  the  serving  of  notice 
and  proofs  of  loss  is  a  condition  precedent,  and  that  no  action 
can  be  maintained  unless  this  condition  has  been  performed. 
Edgley  v.  Farmers'  Fire  Ins.  Co.  43  Iowa,  587;  Blossom  v. 
Lycoming  Fire  Ins.  Co.  64  N.  Y.  162;  Wood  v.  Worsley,  6 
Term  K.  710;  Inman  v.  Western  Fire  Ins.  Co.  12  Wencl.  452. 
If  the  notice  is  required  to  be  forthwith,  or  as  soon  as  pos- 
sible, or  immediately,  it  will  meet  the  requirements  if  given 
with  due  diligence,  under  the  circumstances  of  the  case,  and 
without  unnecessary  and  unreasonable  delay,  of  which  the 
jury  are  ordinarily  the  judges.  May  on  Insur.  462  ;  Cornell 
v.  LeRoy,  9  Wend.  166;  Peoria  Marine  and  Fire  Ins.  Co.  v. 
Lewis  et  al.  18  111.  560;  Inman  v.  Western  Fire  Ins.  Co.  12 
Wend.  452;  Knickerbocker  Ins.  Co.  v.  Gould,  80  111.   389. 
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The  law  is  also  well  settled  that  though  the  company  may 
know  of  the  loss,  it  does  not  excuse  the  giving  of  notice,  but 
the  condition  must  be  strictly  complied  Avith,  unless  waived. 
Edwards  v.  Lycoming  Fire  Ins.  Co.  75  Pa.  St.  378 ;  Patrick  v. 
Farmers'  Lis.  Co.  43  N.  H.  621 ;  Beatty  v.  Lycoming  Fire  Ins. 
Co.  66  Pa.  9. 

That  there  was  such  unreasonable  delay  in  furnishing 
proofs  of  the  loss  as  to  defeat  a  recovery,  counsel  cited  Kim- 
ball et  at.  v.  Howard  Ins.  Co.  8  Gray,  33 ;  Wheeler  v.  Field,  6 
Mete.  295 ;  Prescoit  Bank  v.  Caverly,  7  Gray,  221 ;  Bell  v. 
Lycoming  Fire  Ins.  Co.  26  N.  Y.  (19  Hun,)  239 ;  Blossom  v. 
Lycoming  Fire  Ins.  Co.  64  N.  Y.  162 ;  Miller  v.  Hamilton  Ins. 
Co.  17  id.  609 ;  Trask  v.  State  Fire  and  Marine  Ins.  Co.  29 
Pa.  St.  198. 

When  the  time  limited  in  the  policy  for  making  proofs  of 
loss  has  elapsed,  nothing  short  of  an  express  agreement  on  the 
part  of  the  insurer  will  revive  the  contract.  Smith  v.  Haverhill 
Fire  Ins.  Co.  1  Allen,  297 ;  Beatty  v.  Lycoming  Fire  Ins.  Co. 
66  Pa.  St.  9;  Wood  on  Insurance,  sec.  414;  Underwood  v. 
Farmers'  Joint  Stock  Ins.  Co.  57  N.  Y.  505 ;  Clark  v.  New 
England  Fire  Ins.  Co.  6  Cush.  342 ;  Underhill  v.  Aagawam 
Mutual  Fire  Ins.  Co.  id.  440 ;  Brimstead  v.  Dividend  Mutual 
Fire  Ins.  Co.  12  N.  Y.  81;  Post  v.  Mtna  Ins.  Co.  43  Barb. 
351;  Ames  v.  N.  Y.  Union  Ins.  Co.  14  N.  Y.  253;  Trustees 
First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.  19  id.  305 ; 
Knickerbocker  Ins.  Co.  v.  McGinnis,  87  111.  70. 

Mr.  Francis  H.  Kales,  for  the  appellee : 

1.  The  notice  of  the  loss  in  this  case  was  served  in  apt 
time.  Knickerbocker  Ins.  Co.  v.  McGinnis,  87  111.  70  ;  Palmer 
v.  Ins.  Co.  44  Wis.  201 ;  Simpson  v.  Henderson,  22  Eng.  C.  L. 
313. 

The  cases  here  cited  are  express  authority  for  the  position 
that  the  word  "forthwith"  is  not  to  be  taken  literally,  but 
is  to  be  construed  to  mean  within  a  reasonable  time. 
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2.  The  proofs  of  loss,  in  view  of  the  provisions  of  the 
policy,  were  made  in  due  time.  The  words  "as  soon  as  possi- 
ble, "  mean  within  a  reasonable  time,  under  all  the  circum- 
stances. Knickerbocker  Ins.  Co.  v.  McGinnis,  87  111.  70 ; 
Eastern  R.  R.  v.  Relief  and  Ins.  Co.  105  Mass.  570. 

3.  The  peculiar  insurance  contract  in  this  case,  if  strictly 
construed,  gave  to  the  plaintiff  a  reasonable  time,  before  the 
expiration  of  ten  months  after  the  loss,  within  which  to  fur- 
nish what  are  called  the  proofs  of  loss,  as  is  shown  to  have 
been  the  case  here. 

Such  contracts  are  unipartite,  or  unilateral,  being  signed 
by  the  insurer  only ;  and  they  are  generally  filled  with  condi- 
tions inserted  by  persons  skilled  in  the  learning  of  insurance 
law,  and  acting  in  the  exclusive  interest  of  the  insurance 
company.  Hence  the  rule  is,  they  are  to  be  liberally  con- 
strued for  the  insured,  and  strictly  construed  with  respect  to 
the  insurance  company.  Ins.  Co.  v  .  Wilkinson,  13  Wall. 
233;  Aurora,  etc.  Ins.  Co.  v.  Eddy,  49  111.  106;  Wood  on 
Insurance,  140,  141 ;  Bliss  on  Life  Insurance,  656. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  J.  Young  Scammon,  against 
the  Niagara  Fire  Insurance  Company,  upon  a  policy  of  insur- 
ance issued  by  that  company  on  January  21,  1874,  for 
$5000,  upon  the  premises  known  as  No.  16  Congress  street, 
city  of  Chicago,  which  were  destroyed  by  fire  July  14,  1874. 
The  cause  was  submitted  to  the  court  for  trial  without  a  jury, 
and  judgment  rendered  in  favor  of  the  plaintiff  for  $6700, 
which  was  affirmed  on  appeal  to  the  Appellate  Court  for  the 
First  District,  and  the  defendant  appealed  to  this  court. 

The  only  point  made  in  favor  of  a  reversal  of  the  judg- 
ment is,  that  notice  of  the  loss  and  the  proofs  of  loss 
were  not  served  upon  the  company  in  compliance  with  the 
terms  and  conditions  of  the  policy  as  to  time.  The  clause 
of  the  policy  in  that  respect  is  as  follows :     "In  case  of  loss 
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the  insured  shall  give  immediate  notice  thereof,  and  shall 
render  to  the  company  a  particular  account,  in  writing,  of 
said  loss,  under  oath,"  etc.  The  fire  occurred  July  14,  1874. 
Written  notice  of  the  loss,  dated  July  29,  1874,  was  served  on 
James  B.  Floyd,  who  was  the  local  agent  of  the  company  in 
Chicago,  August  5,  1874,  and  proofs  of  loss  signed  by  the 
plaintiff,  under  date  of  August  5,  1874,  sworn  to  before  a 
notary  public  under  the  same  date,  with  the  certificate  of  an 
architect  under  the  date  of  August  25,  1874,  were  served 
upon  David  Beveridge,  general  agent  for  the  company,  in 
Chicago,  on  April  23,  1875. 

In  May  on  Insurance,  sec.  462,  it  is  said  with  reference  to 
notice  of  loss :  "If  the  notice  be  required  to  be  forthwith,  or 
as  soon  as  possible,  or  immediately,  it  will  meet  the  require- 
ments if  given  with  due  diligence,  under  the  circumstances 
of  the  case,  and  without  unnecessary  and  unreasonable  delay, 
of  which  the  jury  are  ordinarily  the  judges."  This  court  has 
recognized  such  to  be  the  rule.  Peoria  Marine  and  Fire  Ins. 
Co.  v.  Lewis,  18  111.  560;  Knickerbocker  Ins.  Co.  v.  Gould,  80 
id.  388. 

In  the  latter  case,  where  the  provision  of  the  policy  was, 
"in  case  of  loss  the  assured  shall  give  immediate  notice 
thereof  in  writing,"  the  fire  occurred  October  9,  1871,  and 
the  proofs  of  loss  were  delivered  to  the  company  November  13 
thereafter ;  it  was  held,  that  under  the  circumstances  of  that 
case, — the  confusion  and  derangement  of  business  following 
the  great  fire  in  Chicago  of  October  8  and  9,  1871, — the  pro- 
vision of  the  policy  for  giving  immediate  notice  of.  the  loss 
had  been  complied  with.  So  that  the  words  "immediate 
notice,"  are  not  to  be  taken  literally,  but  they  mean  that 
notice  is  to  be  given  with  due  diligence  under  the  circum- 
stances of  the  case,  and  without  unnecessary  and  unreason- 
able delay. 

The  testimony  of  the  assured  in  the  present  case  was,  that 
this  and  other  policies  he  held  were,  at  the  time  of  the  loss,  in 
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the  custody  of  the  United  States  Mortgage  Company ;  that 
he  had  no  description  of  them ;  that  he  called  on  Mr.  San- 
some,  agent  of  that  company,  and  asked  him  for  them,  and 
he  gave  them  to  him;  that  "just  as  soon  as  I  could  he 
about  I  gave  notice  to  the  insurance  companies."  It  might 
be  inferred  from  this  that  the  assured  had  been  prevented 
by  sickness  from  giving  earlier  notice.  We  do  not  feel  pre- 
pared to  say  that  the  court  manifestly  erred  in  finding  that 
there  had  been  a  compliance  with  this  requirement  of  the 
policy  for  giving  immediate  notice  of  the  loss, — that  there 
had  been  due  diligence  in  giving  the  notice  under  the  circum- 
stances of  the  case. 

As  to  the  proofs  of  loss,  the  counsel  for  the  respective 
parties  differ  in  their  construction  of  the  policy  as  to  the 
time  when  the  proofs  of  loss  are  to  be  furnished, — appellee's 
counsel  contending  that  by  the  terms  of  the  policy  they  are 
not  required  to  be  made  within  any  specified  or  described 
time,  and  appellant's  counsel  that  the  proofs  should  be  fur- 
nished to  the  company  with  the  immediate  notice  of  loss, — 
that  is,  should  be  furnished  immediately.  In  Knickerbocker 
Ins.  Co.  v.  Gould,  supra,  the  provision  in  the  policy  in  regard 
to  notice  and  proofs  of  loss  was  in  the  same  words  as  in 
the  policy  in  this  case,  viz :  "In  case  of  loss  the  assured 
shall  give  immediate  notice  thereof  in  writing,  and  shall 
render  to  the  company  a  particular  account  of  said  loss  in 
writing,  under  oath,"  etc.  In  that  case  this  court  was  in- 
clined to  the  view  of  appellant's  counsel,  that  under  such 
provision  notice  of  loss  and  proofs  of  loss  should  be  furnished 
to  the  company  at  the  same  time ;  but  as  helping  to  sustain 
that  construction,  resort  was  had  to  another  provision  of  that 
policy  which  is  not  found  in  the  present  one. 

Such  insurance  contracts  being  signed  by  the  insurer  only, 
and  prepared  by  persons  acting  in  the  exclusive  interest  of  the 
insurance  company,  the  language  is  that  of  the  insurer,  and 
hence  the  rule  is,  that  the  provisions  and  conditions  of  the 
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policy  are  construed  most  favorably  for  the  insured.  May 
on  Insurance,  sec.  175 ;  Aurora  Fire  Ins.  Co.  v.  Eddy,  49 
111.  106. 

It  is  not  said  in  this  policy,  as  frequently  is  in  such  poli- 
cies, that  the  proofs  of  loss  shall  be  made  "as  soon  after  as 
possible, "  nor  that  they  shall  be  made  at  the  same  time 
with  the  notice,  but  only  "in  case  of  loss  the  insured  shall 
give  immediate  notice  hereof,  and  shall  render  to  the  com- 
pany a  particular  account  in  writing  of  said  loss,  under  oath," 
etc. ;  and  in  the  same  paragraph  the  consequences  of  failing 
to  comply  with  this  stipulation  as  to  proofs  is  expressly 
declared,  to- wit :  "Until  such  proofs  and  certificates  are  pro- 
duced, and  examination  and  appraisal  permitted,  the  loss 
shall  not  be  deemed  proved  or  payable." 

The  time  for  the  giving  notice  of  the  loss  is  named,  that 
it  shall  be  immediate,  but  the  time  for  furnishing  the  proofs 
of  loss  is  not  named.  To  hold,  then,  under  the  form  of  lan- 
guage here  used,  that  the  proofs  are  to  be  furnished  at  the 
same  time  with  the  notice,  (that  is,  immediately,)  and  with 
only  the  delay  which  that  term  admits  of,  would  not  be 
according  to  the  way  the  language  would  ordinarily  be  taken, 
and  the  words  here  used,  with  such  a  construction  put  upon 
them,  would  be  calculated  to  mislead,  and  operate  as  a  snare 
to  the  insured.  If  insurance  companies  would  have  prompt- 
ness in  the  making  of  proofs  of  loss,  they  should  require  it 
in  plain  words,  so  that  the  assured  may  clearly  see  that  dili- 
gence is  required  of  him ;  and  it  would  seem  unfair  to  allow 
such  a  requirement  of  diligence  to  be  hidden  under  the 
general  language  that  proofs  of  loss  shall  be  rendered,  with- 
out mentioning  any  time  within  which  they  shall  be  rendered. 
Where,  as  in  the  present  case,  there  is  nothing  in  any  other 
part  of  the  policy  to  favor  such  a  construction,  we  can  not 
hold  that  by  the  clause  in  question  the  proofs  of  loss  were  to 
be  furnished  at  the  same  time  with  the  giving  of  the  notice, — 
that  is,  immediately.     We  think  this  a  proper  interpretation 


18SL]  Niagara  Fire  Ins.  Co.  v.  Scammon.  651 

Opinion  of  the  Court. 

to  apply,  under  the  authorities,  in  the  case  of  the  use  by  an 
insurance  company  of  such  uncertain  language.  Such  was 
the  construction  put  upon  the  condition  of  a  policy  similarly 
worded,  in  Kilips  v.  Putnam  Fire  Ins.  Co.  28  Wis.  472. 

We  find,  then,  that  there  was  here  a  time  specified  when 
the  notice  of  loss  was  to  be  given, — that  immediate  notice  was 
to  be  given, — but  that  there  was  no  time  specified  within  which 
proofs  of  loss  were  to  be  furnished,  and  there  should  be  a 
difference  of  construction  as  to  the  time  of  acting  in  the  two 
cases — more  speedy  in  the  former  than  in  the  latter  case. 
The  requirement  of  immediate  notice  would  indicate  that 
notice  was  to  be  speedily  given.  The  mere  general  provision 
that  proofs  of  loss  were  to  be  furnished,  not  naming  any 
time,  would  not  suggest  that  there  need  be  the  use  of  any 
especial  diligence  in  making  proofs  of  loss.  But  even  when 
immediate  notice  is  to  be  given,  it  will  meet  the  requirement, 
as  we  have  seen,  if  notice  be  given  with  due  diligence  under 
the  circumstances  of  the  case.  More  latitude  of  time  should 
be  indulged  in  the  furnishing  of  proofs  in  this  case.  What, 
then,  would  be  a  reasonable  time  within  which  to  furnish 
proofs  of  loss,  under  the  circumstances  of  a  case  where  no 
time  is  mentioned  for  furnishing  them  ? 

The  loss  is  not,  by  the  terms  of  the  policy,  to  be  payable 
until  the  expiration  of  sixty  days  from  the  time  of  furnishing 
the  proofs  of  loss.  The  insured  is  to  have  one  year  from 
the  time  of  the  loss  within  which  to  bring  his  suit,  to  avail 
himself  of  which,  and  give  the  insurer  sixty  days  before  suit 
brought,  the  proofs  under  the  policy  would  have  to  be  fur- 
nished to  the  company  within  ten  months  from  the  time  of 
the  loss ;  so  there  is  at  least  this  limit  of  time,  viewing  other 
provisions  of  the  policy,  within  which  the  proofs  of  loss  must 
be  furnished. 

Now,  the  assured  did  furnish  the  proofs  of  loss  within  that 
limit  of  time,  and  within  about  nine  months  after  the  loss 
occurred. 
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The  plaintiff  testified,  that  during  the  period  between 
August  5,  1874,  and  April  23,  1875,  the  United  States  Mort- 
gage Company  was  prosecuting  a  proceeding  in  bankruptcy 
against  him,  and  the  question  arose  in  his  mind  as  to 
whether  he  could  make  the  proofs  while  these  bankruptcy 
proceedings  were  pending,  and  he  names  some  other  reasons 
which  may  tend  to  explain  the  delay  in  furnishing  these 
proofs.  Now,  not  intimating  that  such  reasons  would  be 
sufficient  to  excuse  the  delay  here,  in  case  of  a  provision  that 
the  proofs  of  loss  were  to  be  furnished  "forthwith,"  or  "as 
soon  as  possible,"  yet  they  have  some  bearing  upon  the 
question  of  unreasonable  delay,  where  there  is  the  absence 
of  a  requirement  of  any  diligence  in  making  the  proofs  of 
loss. 

In  the  case  of  Scammon  v.  Get mania  Fire  Ins.  Co.,  where 
the  provision  in  the  policy  was  that  the  insured  should  forth- 
with give  notice  of  the  loss,  "and  as  soon  after  as  possible 
render  a  particular  account  of  such  loss,"  etc.,  and  where 
there  was  the  same  delay  as  in  the  present  case  in.  furnish- 
ing proofs  of  loss,  we  have  at  the  present  term  decided  that 
the  delay  was  fatal  to  a  recovery.  But  the  difference  in  the 
wording  of  these  provisions  of  the  respective  policies  war- 
rants, we  think,  the  contrary  decisions  which  we  make  in  the 
two  cases  as  to  the  effect  of  the  delay  in  making  proofs  of 
loss. 

We  are  not  satisfied  that,  under  the  provisions  of  the  policy 
in  this  case,  the  circuit  court  erred  in  finding  the  plaintiff 
was  not  barred  of  a  right  of  recovery  because  of  the  delay  in 
furnishing  to  the  company  the  proofs  of  the  loss,  and  the 
judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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ACKNOWLEDGMENTS  OF  DEEDS. 

AS  TO  THE  OFFICER  OR  PERSON  TAKING  THE  SAME. 

1.  Of  a  deputy  clerk,  acting  under  verbal  appointment,  and  without 
oath.  The  sufficiency  of  the  acknowledgment  of  a  deed  was  questioned 
on  the  ground  that  the  deputy  clerk  who  took  the  acknowledgment  had 
not  been  legally  appointed.  The  law  required  deputy  clerks  to  take  an 
oath  for  the  faithful  discharge  of  the  duties  of  their  offices.  It  appeared 
that  in  this  instance  the  deputy  was  only  verbally  appointed  as  such,  that 
he  was  never  sworn  into  office,  nor  executed  any  bond  as  deputy;  but 
that  he  was  acting  as  such  deputy,  and  had  taken  other  acknowledgments 
in  the  same  manner.  It  was  held,  the  deputy  was  at  least  an  officer 
de  facto,  and  his  act  in  taking  the  acknowledgment  was  valid.  Sharp 
v.  Thompson,  447. 

Impeaching  the  certificate. 

2.  Upon  what  grounds — and  of  the  proof.  To  impeach  the  certifi- 
cate of  the  acknowledgment  of  a  deed,  the  proof  must  show  a  conspiracy 
between  the  officer  taking  the  acknowledgment  and  the  grantee,  or  that 
the  officer  practiced  imposition  or  fraud  upon  the  grantor,  and  the  testi- 
mony of  the  grantor  alone  is  not  sufficient  to  overcome  the  certificate  and 
the  officer's  testimony  in  support  of  the  same.  Fitzgerald  v.  Fitzgerald 
et  al.  385. 

3.  As  between  the  immediate  parties  to  the  deed,  the  acknowledgment 
may  be  impeached  for  fraud,  collusion  or  imposition,  but  not  otherwise; 
and  the  evidence  to  warrant  the  setting  aside  of  a  deed  upon  the  ground 
that  the  acknowledgment  was  obtained  through  fraud,  collusion  or  impo- 
sition, must,  by  its  completeness  and  reliable  character,  fully  and  clearly 
sat^fy  the  court  that  the  certificate  is  untrue  and  fraudulent.     Ibid.  385. 

ACTIONS. 
When  an  action  will  lie. 

1.  For  money  loaned  where  borrower  fails  to  give  security.  Where 
money  is  loaned  under  an  agreement  that  the  borrower  shall  give  a  mort- 
gage to  secure  its  repayment,  and  he  fraudulently  or  otherwise  refuses  to 
give  the  security  agreed  upon,  or  attempts  fraudulently  to  impose  a  dif- 
ferent security  on  the  lender,  an  action  at  law  lies  for  the  recovery  of  the 
money.     Dickerson  v.  Merriman,  342. 
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ACTIONS.     Continued. 
Promise  to  pay  the  debt  of  an  estate. 

2.  Of  the  neeessity  to  have  the  claim  allowed  against  the  estate. 
Where  the  widow  of  a  deceased  debtor  agrees  with  his  creditor  to  pay  the 
debt  as  found  by  arbitration,  in  consideration  of  the  surrender  by  the 
creditor  of  a  life  insurance  policy  held  in  pledge  for  the  debt,  the  failure 
of  the  creditor  to  have  his  demand  allowed  against  the  estate  of  the 
debtor  within  the  period  of  two  years,  is  no  bar  to  his  recovery  upon  the 
promise  of  the  widow  to  pay.     Borchsenius  v.  Canutson,  82. 

Concurrent  remedies. 

3.  When  several  may  be  pursued  at  same  time.  The  vendor  of  land 
may  sue  at  law  upon  the  note  given  for  the  purchase  money,  and  at  the 
same  time  proceed  in  equity  to  enforce  a  lien  reserved  in  his  deed  for  the 
payment  of  the  same.     Palmer  et  al.  v.  Harris,  276. 

4.  Since  the  passage  of  the  act  of  1865,  authorizing  a  personal  decree 
on  the  foreclosure  of  a  mortgage  for  any  balance  remaining  due  after  sale 
of  the  premises,  and  the  award  of  an  execution  therefor,  the  mortgagee 
may  bring  his  action  at  law,  the  same  as  before,  for  any  balance  due  him 
after  the  sale  under  the  foreclosure,  or  he  may  in  the  first  instance  sue  at 
law  on  his  note,  and  proceed  to  foreclose  the  mortgage  in  equity  at  the 
same  time.     Ibid.  276. 

ADMINISTEATION. 
Promise  to  pay  a  debt  due  from  an  estate. 

Whether  necessary  to  have  the  claim  allowed  against  the  estate  in 
order  to  hold  the  promisor  liable.  Borchsenius  v.  Canutson,  82.  See 
ACTIONS,  2. 

ADVEESE  POSSESSION. 
As  between  tenants  in  common.     See  LIMITATIONS,  9,  10. 

AFFIDAVIT  OF  CLAIM.     See  PEACTICE,  1. 

AGENCY. 

In  respect  to  the  loaning  of  money. 

1.  When  one  procuring  the  loan  is  agent  of  the  borrower  or  the 
lender.  A  loan  agent  who  is  required  to  learn  the  situation  of  the  prop- 
erty given  in  security  for  money  loaned,  and  examine  and  ascertain  the 
title,  and  who  is  liable  to  the  lender  for  any  loss  he  may  sustain  for  any 
mistakes  made  in  examining  the  title,  or  from  over- valuation  of  the 
property,  is  the  agent  of  the  lender  in  making  the  loan  of  money,  not- 
withstanding he  is  to  be  paid  for  his  services  by  the  borrower  alone. 
Payne  et  al.  v.  Newcomb  et  al.  611. 

Notice  to  principal. 

2.  That  his  agent  is  charging  a  commission  on  a  loan  effected  by 
him.     Where  it  is  understood  between  a  money  lender  and  a  loan  agent 
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that  the  latter,  in  effecting  a  loan  from  the  former,  is  to  get  his  commis- 
sions from  the  borrower,  as  compensation  for  his  services  in  examining 
the  title  to  the  property  given  in  security,  etc.,  the  lender  will  be  charge- 
able with  notice  of  the  commissions  paid  to  his  agent,  the  same  as  if  paid 
directly  to  him,  and  by  him  paid  to  the  agent.  Payne  et  al.  v.  Neivcomb 
et  al.  611. 

ALIMONY. 

Of  its  allowance. 

1.  Generally.     See  DIVOKOE  AND  ALIMONY,  1  to  5. 

2.  In  the  Supreme  Court.  See  PKACTICE  IN  THE  SUPEEME 
COUKT,  6. 

AMBIGUITY. 
Latent  ambiguity. 

Extrinsic  evidence  to  explain  it.     See  EVIDENCE,  2. 

AMENDMENTS. 

AS  TO  AMOUNT  OF  DECREE. 

1.  Amendment  by  another  judge — at  the  same  term.  It  is  competent 
for  a  judge  other  than  the  one  who  presided  at  the  hearing  of  a  cause, 
presiding  at  the  same  term  of  court,  to  amend  the  decree  rendered  upon 
the  hearing,  so  as  to  show  the  true  amount  due,  and  when  the  amend- 
ment lessens  the  amount  the  defendant  can  not  complain  that  the  amend- 
ment was  allowed  without  notice  to  him,  although  correct  practice  may 
require  it.     Palmer  et  al.  v.  Harris,  276. 

Amending  bill  of  exceptions — in  vacation. 

2.  Power  of  a  judge.  While  the  mere  settling  and  signing  of  a  bill 
of  exceptions  may  not  be  the  exercise  of  judicial  power,  yet  when  one  is 
once  signed,  sealed,  and  filed  in  the  proper  office,  it  becomes  a  part  of 
the  record,  and,  like  other  portions  of  the  record,  it  imports  a  verity, 
and  no  plea  or  averment  will  be  admitted  which  questions  the  truth  of 
what  it  imports.     Devine  v.  The  People,  290. 

3.  If  what  purports  to  be  a  record  has  been  so  made  up  by  the  clerk  or 
other  officer  as  not  to  speak  the  real  facts,  it  must  be  amended  so  as  to 
conform  to  them,  and  this  can  only  be  done  by  the  court  whose  record 
is  sought  to  be  amended.  If  substantial  amendments  of  the  records  of 
court  are  to  be  made,  based  upon  extrinsic  testimony,  it  can  only  be  done 
on  due  notice,  after  a  solemn  adjudication  of  the  matter  in  open  court. 
Ibid.  290. 

4.  In  this  case,  after  a  bill  of  exceptions  had  been  settled,  signed  and 
sealed  by  the  judge  who  presided  at  the  trial  of  the  cause,  and  was  filed 
in  the  proper  office,  and  while  the  cause  was  pending  on  error  in  this 
court,  the  same  judge  who  tried  the  cause  in  the  court  below,  upon  notice 
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AMENDMENTS. 
Amending  bill  of  exceptions — in  vacation.     Continued. 

to  the  party  to  be  affected,  in  vacation,  and  in  a  county  other  than  that 
in  which  the  cause  was  tried,  signed  and  sealed  a  supplemental  bill  of 
exceptions,  which  purported  to  amend  the  record  of  the  original  bill  of 
exceptions  in  a  material  point  concerning  the  evidence.  It  was  held,  not 
competent  for  the  judge  to  make  the  amendment  at  chambers  and  in 
vacation.  Devine  v.  The  People,  290. 
Amending  declaration — omitting  part  of  defendants. 

5.  Equivalent  to  a  dismissal  as  to  the  omitted  defendants.  Black 
v.  Womer,  328.     See  PKACTICE,  2. 

APPEALS  AND  WKITS  OF  EKEOE. 
There  must  be  a  final  decree  or  judgment. 

1.  And  herein,  what  so  regarded.  No  appeal  will  lie  from  a  merely 
interlocutory  order  or  decree  made  in  the  progress  of  a  cause,  either  at 
law  or  in  equity.     Hunter  v.  Hunter,  519. 

2.  A  decree  upon  the  verdict  of  the  jury  that  a  complaining  wife  is 
entitled  to  a  separate  maintenance  from  the  defendant,  declaring  the 
wife  to  be  so  entitled,  but  not  finding  the  amount  to  be  paid,  leaving 
that  for  future  determination,  is  not  a  final  decree  from  which  an  appeal 
lies,  but  is  only  interlocutory.     Ibid.  519. 

3.  In  a  proceeding  by  the  Auditor  for  the  dissolution  of  an  insur- 
ance company.  In  a  proceeding  by  the  Auditor  of  Public  Accounts, 
under  the  act  of  1874,  for  the  dissolution  of  an  insurance  company,  upon 
the  filing  of  the  petition  the  court  below  entered  an  order  appointing  a 
receiver  of  the  corporation,  and  awarding  a  preliminary  injunction  to 
restrain  the  company  from  any  further  prosecution  of  its  business  until 
the  further  order  of  the  court.  Subsequently,  upon  a  hearing  of  the 
cause,  the  court  entered  a  decree  making  the  injunction  theretofore 
granted,  perpetual,  and  ratifying  and  confirming  the  previous  appoint- 
ment of  the  receiver.  It  was  held,  that  the  nature  and  character  of  the 
decree  were  such  that  it  settled  the  ultimate  rights  of  the  parties,  and 
determined  that  the  corporation  was  in  such  condition  as  to  be  liable  to 
that  proceeding.  So  the  decree  was  to  be  regarded  as  so  far  final  that  a 
writ  of  error  would  lie  to  bring  it  in  review  before  the  Supreme  Court. 
Chicago  Life  Ins.  Co.  v.  The  Auditor,  478. 

Freehold — whether  involved. 

4.  As  affecting  right  of  appeal  to  the  Supreme  Court — of  a 
decree  in  the  alternative,  to  convey  land  or  pay  liquidated  damages. 
On  bill  to  have  an  agreement  for  the  exchange  of  lands  cancelled,  and  to 
recover  $1000  liquidated  damages  for  a  neglect  or  refusal  to  perform  the 
contract,  where  the  defendant  filed  a  cross-bill  asking  the  same  relief 
against  the  complainant,  but  afterwards  by  amendment  prayed  either  for 
the  specific  performance  of  the  agreement  or  a  personal  decree  for  the 
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Feeehold— whether  involved.     Continued. 

liquidated  damages,  both  bills  treating  the  contract  as  an  alternative  one, 
giving  the  parties  each  a  right  to  perform  by  conveying,  or  by  paying  the 
agreed  damages,  and  the  circuit  court  dismissed  the  original  bill  and  ren- 
dered a  decree  on  the  cross-bill,  that  the  complainant  convey  the  lands 
he  agreed  to  within  a  certain  time,  and  that  in  default  of  such  convey- 
ance he  pay  to  the  defendant  $1000,  the  liquidated  damages:  Held,  on 
appeal  by  the  complainant  in  the  original  bill,  that  no  freehold  was 
involved,  and  therefore  the  appeal  did  not  lie  directly  from  the  trial  court 
to  the  Supreme  Court.     Hutchinson  v.  Howe,  11. 

5.  A  decree  which  gives  a  defendant  an  election  to  convey  land  to  the 
complainant  in  pursuance  of  his  agreement,  or  to  pay  a  certain  sum  of 
money  in  lieu  of  such  conveyance,  in  no  sense  affects  the  lands  of  the 
party  against  whom  it  is  rendered,  and  no  appeal  lies  directly  to  the 
Supreme  Court.     Ibid.  11. 

6.  In  a  bill  to  remove  a  cloud  from  the  title  to  real  estate,  a  freehold 
may  or  may  not  be  involved,  depending  upon  that  which  is  claimed  to 
create  the  cloud.  "When  the  litigation  concerns  an  executory  or  condi- 
tional contract  which  is  alleged  to  create  a  cloud,  a  freehold  is  not  neces- 
sarily involved.  If  the  cloud  is  a  mere  incumbrance,  a  freehold  is  not 
involved.     Ibid.  11. 

7.  Where  an  interpleader  is  filed  in  an  attachment  suit,  by  a  third 
person  claiming  title  to  the  land  levied  upon,  and  the  plaintiff  in  attach- 
ment claims  that  the  defendant  in  the  writ  has  a  life  estate,  upon  which 
an  issue  is  formed  as  to  the  ownership  of  the  land  at  the  time  of  the  levy, 
and  a  trial  is  had,  a  freehold  is  involved,  and  an  appeal  lies  directly  from 
the  trial  court  to  this  court.     Monroe  v.  Van  Meter  et  al.  347. 

8.  A  bill  in  chancery  to  foreclose  a  mortgage  upon  real  estate  does 
not  involve  a  freehold.  Therefore,  in  such  a  suit  an  appeal  does  not  lie 
directly  from  the  trial  court  to  this  court.  The  appeal  should  be  taken 
in  the  first  instance  to  an  Appellate  Court.  Pinneo  et  al.  v.  Knox  et  al. 
471. 

9.  The  rule  that  a  suit  to  foreclose  a  mortgage  upon  real  estate  does 
not  involve  a  freehold  so  as  to  give  this  court  jurisdiction  on  writ  of  error 
directly  to  the  trial  court,  is  not  at  all  affected  by  the  fact  that  it  is  also 
sought  in  the  same  suit  to  reform  the  mortgage  in  respect  to  a  mistake  in 
the  omission  of  a  tract  of  land  intended  to  be  embraced  in  the  mortgage, 
and  that  the  question  of  priority  as  between  several  mortgages  is  involved. 
Mclntyre  v.  Yates  et  al.  475. 

10.  A  bill  to  set  aside  a  deed  for  land  made  on  a  sale  for  taxes,  by 
one  claiming  title  on  the  ground  of  a  redemption  from  such  sale,  in  which 
suit  the  redemption  is  denied,  involves  a  freehold,  and  an  appeal  lies 
from  the  Appellate  Court.     Gage  v.  Scales  et  al.  218. 

42—100  III. 
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Freehold — whether  involved.     Continued. 

11.  A  bill  to  enjoin  a  party  from  obstructing  a  highway,  the  exist- 
ence of  which  is  denied,  does  not  involve  a  freehold  or  a  franchise,  within 
the  meaning  of  the  statute  relating  to  appeals  to  this  court  and  writs  of 
error.     Richards  v.  The  People  ex  rel.  Thompson,  423. 

Franchise— whether  involved. 

12.  An  office  is  not  a  franchise,  so  as  to  give  the  Supreme  Court 
jurisdiction  to  hear  an  appeal  direct  from  the  trial  court  in  a  proceeding 
by  quo  warranto  bringing  in  question  the  right  to  hold  and  execute  the 
duties  of  an  office.  The  appeal  in  such  a  case  should,  in  the  first 
instance,  be  taken  to  an  Appellate  Court.  McGrath  v.  The  People 
ex  rel.  Linnemeyer,  464. 

Whether  "the  State  is  interested." 

13.  "As  a  party  or  otherwise."  The  State  is  not  "interested,  as  a 
party  or  otherwise,"  in  a  proceeding  in  the  nature  of  a  quo  warranto  to 
try  the  title  of  a  person  to  an  office  into  which  it  was  alleged  he  had  in- 
truded, in  any  such  sense  as  would  give  to  the  Supreme  Court  jurisdic- 
tion to  hear  an  appeal  in  such  a  proceeding  directly  from  the  trial  court, 
under  section  88  of  the  Practice  act.  The  interest  which  the  State  must 
have  in  a  cause,  within  the  meaning  of  this  section,  in  order  to  entitle 
either  party  to  bring  it  directly  to  the  Supreme  Court  from  the  trial  court, 
is  a  substantial  interest — as,  a  monetary  interest.     Ibid.  464. 

AS  TO  AMOUNT  IN  CONTROVERSY — OR  OF  RECOVERY. 

14.  The  statute  making  the  right  of  appeal  from  the  Appellate 
Court  to  this  court  depend  in  certain  cases  upon  the  amount  in  contro- 
versy, or  of  recovery  in  the  court  below,  has  no  application  when  the 
object  of  the  suit  is  not  to  recover  a  debt  or  damages,  or  some  specific 
article  of  property,  either  personal  or  real.  In  all  other  cases  an  appeal 
lies  to  this  court.     Richards  v.  The  People  ex  rel.  Thompson,  423. 

15.  In  an  action  on  the  case  for  the  recovery  of  damages  claimed  for 
injury  to  personal  property  occasioned  by  the  alleged  negligence  of  the 
defendant,  the  damages  being  susceptible  of  direct  proof,  they  must 
exceed  the  sum  of  $1000,  in  order  that  this  court  may  have  jurisdiction 
of  an  appeal  from  an  "Appellate  Court.  It  is  not  enough  that  the  dam- 
ages amount  to  $1000,  but  no  more.  Hankins  v.  Chicago  and  North- 
western Ry.  Co.  466. 

16.  If  the  plaintiff  were  proceeding  for  damages  that  are  merely 
speculative  in  character,  not  susceptible  of  direct  proof,  and  amount  to 
$1000,  as  shown  by  the  judgment,  there  an  appeal  or  error  would  lie, 
whether  the  form  of  action  be  ex  contractu  or  ex  delicto;  but  where  the 
action  is  in  tort,  and  the  damages  are  not  merely  speculative  in  their 
character,  but,  being  the  result  of  an  injury  to  the  property  of  the  plain- 
tiff, are  susceptible  of  direct  proof,  the  damages  must  exceed  $1000,  to 
give  the  jurisdiction.     Ibid.  466. 
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AS  TO  THE  AMOUNT  INVOLVED. 

17.  A  claimed  that  B  was  indebted  to  him  in  the  sum  of  $400,  and  on 
the  other  hand  B  contended  that  A  was  indebted  to  him  in  a  much  larger 
sum.  The  matter  was  submitted  to  arbitration,  and  the  result  was,  an 
award  in  favor  of  B  for  $704.  On  bill  by  A  to  set  aside  this  award,  upon 
the  question  whether  there  was  $1000  involved  in  the  litigation,  as  affect- 
ing the  jurisdiction  of  this  court  on  writ  of  error  to  the  Appellate  Court, 

.  it  was  held,  there  was  not  merely  the  amount  of  the  award  involved,  for 
if  the  award  should  stand,  A  will  be  barred  of  his  claim  of  $400  against 
B,  and  will  have  to  pay  B  $704,  whereas,  if  the  award  should  be  set 
aside,  A  will  be  at  liberty  to  assert  his  claim  of  $400,  and  to  resist  B's 
claim  of  $704.  So  there  is  more  than  the  sum  of  $1000  involved. 
Moshier  v.  Shear,  469. 

IN  AN  ACTION  FOR  FLOODING  LAND. 

18.  Right  of  appeal  from  Appellate  Court.  In  an  action  on  the 
case  for  flooding  the  plaintiff's  land  by  stopping  the  natural  channels  or 
water  passages,  where  judgment  is  rendered  for  the  defendant,  the  judg- 
ment of  the  Appellate  Court  in  affirmance  is  final  on  the  plaintiff,  and 
he  can  not  bring  the  case  to  this  court  without  a  certificate  of  the  Appel- 
late Court  that  it  "involves  questions  of  law  of  such  importance,  either 
on  account  of  principal  or  collateral  interests,  as  that  it  should  be  passed 
upon  by  the  Supreme  Court. "     Pulsifer  v.  Clauson,  557. 

Appeals  prom  an  Appellate  Court. 

19.  Finding  of  facts  by  Appellate  Court.  The  statute  does  not 
authorize  the  Appellate  Court  to  incorporate  into  the  record  any  special 
finding  of  facts,  except  in  cases  where  the  same  is  different,  in  part  at 
least,  from  the  finding  in  the  trial  court.     Gammon  v.  Huse,  234. 

20.  When  general  finding  must  prevail.  A  general  finding  by  the 
Appellate  Court,  that  "the  evidence  supports  the  verdict,"  must  stand, 
unless  there  be  some  special  finding  inconsistent  with  it.     Ibid.  234. 

EeVIEWTNG  CONTROVERTED  QUESTIONS  OF  FACT. 

21.  In  the  Supreme  Court — in  chancery  cases.  The  amendment  of 
section  88  of  the  Practice  act,  in  1879,  by  which  the  class  of  cases  which 
might  be  brought  directly  to  this  court  was  changed  so  as  to  exclude 
criminal  cases  below  the  grade  of  felony  from  the  enumeration,  and  so 
as  to  add  to  the  enumeration  cases  in  which  the  construction  of  the  con- 
stitution is  involved,  and  cases  relating  to  the  revenue,  or  in  which  the 
State  is  interested,  has  no  effect  upon  the  consideration  of  questions  of 
fact  in  chancery  cases,  there  never  having  been  any  legislation  on  that 
subject  in  either  sections  88  or  89  of  that  act.     Moore  v.  Tierney,  207. 

22.  It  has  always  been  the  practice  of  this  court,  in  reviewing  cases 
in  chancery,  to  examine  and  determine  for  itself  the  truth  as  to  contro- 
verted questions  of  fact  from  the  evidence  in  the  record,  and  its  duty  to 
do  so  has  not  been  changed  by  section  89  of  the  Practice  act,  or  any 
other  legislation.     Ibid.  207. 
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APPEALS  AND  WKITS  OF  ERROR. 
Reviewing  controverted  questions  of  fact.     Continued. 

23.  Former  decisions.  In  Gravett  et  al.  v.  Davis,  92  111.  191,  and 
Morris  v.  Preston,  93  111.  219,  "cases  in  chancery"  are  recognized  as 
being  among  the  cases  referred  to  in  section  89  of  the  Practice  act  as 
"enumerated  in  section  88"  of  that  act  before  its  amendment  in  1879,  in 
considering  in  what  cases  the  Supreme  Court  might  review  controverted 
questions  of  fact.  But  both  those  cases  were  actions  at  law,  so  that  all 
that  was  really  adjudged  was  that  the  cases  in  hand  were  not  enumerated 
in  section  88.     Moore  v.  Tierney,  207. 

24.  In  a  suit  to  recover  a  penalty  for  obstructing  an  alleged  highway, 
depending  upon  the  question  of  fact  whether  land  at  the  place  obstructed 
had  been  dedicated  for  a  public  road,  this  court,  on  appeal  or  error,  is 
concluded  by  the  finding  of  facts  by  the  Appellate  Court,  and  can  only 
review  questions  of  law  properly  preserved  in  the  record.  Richards  v. 
The  People,  390. 

What  matters  embraced  in  appeal. 

25.  As  to  proceedings  had  subsequent  to  the  appeal.  An  order  of 
the  county  court  made  in  a  proceeding  to  condemn  land  for  a  right  of 
way  after  the  allowance  and  perfecting  of  an  appeal  from  the  final  judg- 
ment to  this  court,  authorizing  the  petitioner  to  enter  on  the  premises 
pending  the  appeal,  will  not  be  involved  in  the  appeal.  Lake  Shore  and 
Michigan  Southern  Ry.  Co.  et  al.  v.  Chicago  and  West.  Ind.  R.  R. 
Co.  21. 

26.  An  appeal  brings  up  for  review  only  such  matters  as  precede  the 
entry  and  perfecting  of  the  appeal,  and  not  any  matter  occurring  subse- 
quently; and  a  refusal  of  an  appeal  as  to  such  subsequent  proceedings 
will  not  have  the  effect  of  bringing  them  up  for  hearing  on  the  first 
appeal.     Ibid.  21. 

Appeal  from  county  to  circuit  court. 

27.  Duty  of  appellant  to  file  transcript.  It  is  the  duty  of  the  appel- 
lant who  takes  an  appeal  from  the  county  to  the  circuit  court,  to  per- 
fect the  same  by  having  a  transcript  of  the  record  in  the  county  court 
filed  in  the  circuit  court,  and  failing  to  do  so  he  is  in  default,  and  liable 
to  have  his  appeal  dismissed.     People  exrel.  Rumsey  v.  Emigh,  517. 

28.  Dismissal  of  suit  on  appeal,  for  want  of  prosecution.  A 
defendant,  while  in  default  in  causing  a  transcript  of  the  record  to  be 
filed  in  the  appellate  court,  on  his  appeal,  has  no  right  to  claim  a  default 
against  the  plaintiff,  and  have  the  suit  dismissed  for  want  of  prosecution. 
Ibid.  517. 

APPEAL  BONDS. 
Liability  thereon. 

1.  Sufficiency  as  to  amount.  A  decree  was  rendered  in  the  trial 
court  for  $36,000.     On  an  appeal  to  the  Appellate  Court  an  appeal  bond 
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APPEAL  BONDS.     Liability  thereon.     Continued. 

was  given  in  the  sum  of  $4:0,000.  The  decree  was  affirmed  on  that 
appeal,  and  on  a  further  appeal  to  the  Supreme  Court  an  appeal  bond  in 
the  sum  of  only  $300  was  given.  On  th\s  question  whether  the  latter 
bond  was  for  a  sufficient  amount,  it  was  considered  that  in  case  of  an 
affirmance  by.  this  court  of  the  judgment  of  the  Appellate  Court,  the 
appeal  bond  given  on  the  appeal  from  the  trial  court  would  stand  as 
security  for  the  decree  rendered  in  that  court,  and  as  the  appeal  bond 
given  on  the  appeal  to  the  Supreme  Court  was  sufficient  in  amount  to 
cover  the  costs  in  this  court,  that  was  all  that  was  required.  McCall  v. 
Moss,  461. 

ASSIGNMENT. 
Note,  with  accompanying  security. 

1.  Where  a  bond  is  given  for  a  deed  to  land  to  be  made  upon  pay- 
ment of  the  notes  given  for  the  unpaid  price,  the  bond  and  notes  will  con- 
stitute one  contract,  and  they  will  be  treated  in  equity  as  a  security  in  the 
nature  of  a  mortgage,  and  a  sale  and  assignment  of  the  notes  will  pass 
the  security,  which  may  be  enforced  in  the  name  of  the  assignee. 
Hutchinson  et  al.  v.  Crane  et  al.  269. 

County  orders. 

2.  For  ichat  purpose  and  to  what  extent  assignable.  See  COUNTY 
OEDEES,  3,  4. 

« 

ASSIGNMENT    OF    EEEOE.      See    PEACTICE  IN    THE    SUPEEME 
COUET,  1,  2. 

ATTOENEY  AT  LAW. 

Presumption  as  to  authority. 

1.  Where  a  proceeding  purports  to  have  been  instituted  by  the  party 
whose  name  appears  of  record,  by  his  attorney,  who  is  an  attorney  of 
this  court,  the  presumption  of  the  authority  of  the  attorney  will  prevail 
over  the  bare  statement  by  the  defendant  to  the  contrary,  unsupported 
by  affidavit.     People  ex  rel.  v.  Supervisor  of  Barnett   Township,  332. 

BILL  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 2. 

BONDS. 
Appeal  bonds. 

1.  Liability  thereon — sufficiency  as  to  amount.  See  APPEAL 
BONDS,  1. 

Guardian's  bond. 

2.  Extent  of  liability  of  surety — impeaching  guardian's  report — 
subrogation.     Fogarty  et  al.  v.  Ream  etal.  366.     See  SUEETY,  1,  2,  3. 
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BONDS.     Continued. 
Bond  fob  costs. 

3.     In    action    on   penal  statute— after    motion    to    dismiss.      See 
COSTS,  2. 

BRIDGES.     See  HIGHWAYS.  1,  2. 

BRIEFS.     See  PRACTICE  IN  THE  SUPREME  COURT,  4. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
Of  the  act  of  April  4,  1872. 

1.  Whether  it  is  special  legislation.  The  act  of  April  4,  1872,  enti- 
tled "An  act  to  enable  associations  of  persons  to  become  a  body  corpo- 
rate to  raise  funds  to  be  loaned  only  among  its  members,"  is  a  general 
law,  applicable  to  all  the  citizens  of  the  State  who  choose  to  bring  them- 
selves within  the  relations  and  circumstances  provided  for  by  it,  and  is 
not  within  the  prohibition  of  the  constitution  (section  22  of  article  4), 
which  declares  that  the  General  Assembly  shall  not  pass  local  or  special 
laws  "regulating  the  rate  of  interest  on  money,"  or  "granting  to  any  cor- 
poration, association  or  individual  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever."     Holmes  et  al.  v.  Smythe  et  al.  413. 

Usury. 

2.  Of  contracts  with  an  association  organized,  under  the  act  of 
April  4,  1872,  "to  enable  associations  of  persons  to  become  a  body 
corporate  to  raise  funds  to  be  loaned  only  among  its  members."  Where 
a  person  who  is  a  member  of  such  association  obtains  a  loan  of  money 
therefrom,  under  the  system  of  bidding  the  highest  premium  for  the 
loan,  as  provided  for  in  the  act,  coupled  with  other  conditions  authorized 
and  prescribed  therein,  the  transaction  will  not  be  regarded  as  usurious, 
although  it  may  result  that  the  borrower  will  be  required,  under  the  pro- 
visions of  the  contract,  to  pay  a  greater  price  for  the  use  of  the  money 
advanced  to  him  than  would  be  allowable  under  the  general  law  regulat- 
ing the  rate  of  interest.  The  contract  being  of  such  character  that  it  is 
only  upon  the  failure  on  the  part  of  the  borrower  to  perform  its  condi- 
tions that  such  result  would  follow,  the  obligation  to  pay  an  amount  in 
excess  of  the  legal  rate  of  interest  might  be  regarded  as  in  the  nature  of 
liquidated  damages,  and  not  in  any  sense  a  regulation  of  interest  upon 
money.  This  would  be  the  proper  view  even  treating  the  transaction  as 
a  loan.     Ibid.  413. 

Transaction  as  a  sale. 

3.  But  a  transaction  of  such  character,  being  in  its  features  and  con- 
ditions in  conformity  with  the  provisions  of  the  act,  might  rather  be 
regarded  as  in  the  nature  of  a  sale  by  the  person  to  whom  the  money  was 
advanced,  of  his  shares  of  stock  to  the  association,  than  as  a  loan.  Ibid. 
413. 
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BUEDEN  OF  PEOOF.     See  EVIDENCE,  7. 

CANAL  LANDS. 
Sale  thereof — purchaser. 

1.  A  sale  of  canal  land  by  the  treasurer  of  the  board  of  canal  com- 
missioners, whose  duty  it  was  to  sell  the  same,  to  himself,  at  the  price 
fixed  by  law,  is  not  void,  and  will  pass  the  title,  if  not  avoided  by  the 
State,  and  this  can  not  be  done  in  an  action  of  ejectment.  The  sale  can 
be  set  aside  only  in  a  court  of  equity,  where  the  rights  of  all  the  parties 
in  interest  may  be  protected.     People  v.  Force  et  al.  549. 

2.  Ratification  by  the  State.  If  a  sale  of  canal  lands  by  an  officer  of 
the  State  to  himself  was  voidable  by  the  State,  a  subsequent  ratification 
of  it  by  the  State  will  render  the  sale  valid  and  binding,  which  ratifica- 
tion may  be  shown  by  the  receipt  by  the  State  of  the  price,  and  return- 
ing the  land  as  subject  to  taxation,  and  the  collection  of  subsequent  taxes 
thereon.     Ibid.  549. 

CEETIOEAEI. 

At  common  law. 

1.  Of  a  return  to  the  writ.  The  purpose  of  the  common  law  writ  of 
certiorari  is  to  have  the  entire  record  of  the  inferior  tribunal  brought 
before  the  court  for  inspection  and  judgment  thereon.  It  requires  no 
return  of  the  evidence  or  certificate  of  facts  outside  the  record,  and  the 
trial  must  be  had  upon  the  record  alone.  Donahue  v.  Will  County 
et  al.  94. 

2.  Of  the  judgment.  If  it  appears  from  the  return  to  the  writ  that 
the  inferior  tribunal  had  jurisdiction,  and  had  not  exceeded  it,  and  had 
proceeded  according  to  law,  the  writ  should  be  quashed;  but  if  the  court 
finds  that  the  inferior  body  had  no  jurisdiction,  or  exceeded  it,  or  had  not 
proceeded  according  to  law,  it  should  quash  the  proceedings  shown  by 
the  return.     Ibid.  94. 

CHANCEEY. 
Practice  in  chancery. 

1.  By  what  statute  regulated.  No  part  of  the  "Act  in  regard  to  prac- 
tice in  courts  of  record,"  (chap.  110,  Eev.  Stat.  1874,)  has  any  reference 
to  the  mode  of  procedure  in  chancery  cases,  except  in  so  far  as  the 
language,  expressly  or  by  clear  implication,  refers  to  such  procedure. 
That  is  regulated  by  the  act  relating  to  courts  of  chancery,  except  so  far 
as  is  otherwise  expressly  enacted,  or  is  necessarily  implied  by  subsequent 
legislation.     Moore  v.  Tierney,  207. 

Waiver  of  demurrer — hearing  without  issues  of  fact. 

2.  It  is  the  duty  of  a  defendant,  if  he  relies  on  a  demurrer  to  a  sup- 
plemental bill  in  chancery,  to  call  up  the  same,  and  have  it  passed  upon 
before  a  hearing  and  final  decree;  and  if  he  does  not  call  up  the  same  in 
proper  time,  he  will  be  deemed  to  have  waived  the  demurrer,  by  allowing 
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CHANCEKY. 
Waiver  of  demurrer — hearing  without  issues  of  fact.   Continued. 

the  cause  to  be  heard  without  a  decision  upon  it.  The  rendering  of  a 
decree  in  such  a  case  is  in  effect  overruling  the  demurrer.  Long  et  al. 
v.  Fox  et  al.  43. 

3.  Where  a  defendant  allows  a  cause  in  chancery  to  come  to  a  hearing 
as  though  the  issues  were  properly  made  up,  and  a  final  decree  entered, 
without  calling  the  attention  of  the  court  to  the  fact  that  a  demurrer  to  a 
supplemental  bill  remains  undecided,  he  will  be  estopped  on  appeal  or 
error  from  showing  the  issues  were  not  made  up.     Ibid.  43. 

Multifariousness. 

4.  No  ground  of  reversal  on  default.  The  practice  is  well  settled 
that  multifariousness  in  a  bill  can  not  be  urged  as  a  ground  of  reversal 
of  a  decree  rendered  on  a  default.     Gilmore  v.  Sapp  et  al.  297. 

5.  The  objection  that  a  bill  is  multifarious  may  be  waived,  and  is  so 
considered,  unless  taken  in  apt  time  and  in  an  appropriate  manner, 
although  courts,  to  avoid  embarrassment  in  the  trial  of  a  case,  may,  suo 
sponte,  enforce  the  objection.     Ibid.  297. 

Cross-bill. 

6.  Whether  germane  to  the  original  bill.  On  bill  against  the  parties 
foreclosing  a  mortgage  and  the  purchaser  at  the  sale,  to  compel  a  transfer 
of  the  certificate  of  purchase  to  the  complainants,  the  heirs  of  the  mort- 
gagor, on  the  ground  that  the  payee  of  the  notes  was  insane  when  he 
assigned  the  same,  a  cross-bill  by  the  purchaser  against  the  complainants, 
seeking  to  have  a  deed  made  to  him  on  the  same  certificate,  is  not  im- 
proper, as  presenting  new  and  distinct  matter  from  that  in  the  original 
bill.     Davis  v.  American  and  Foreign  Christian  Union  et  al.  313. 

7.  Of  the  time  in  which  it  may  be  filed.  The  filing  of  a  cross-bill  is 
a  matter  of  right,  and  it  may  be  filed  at  any  time  before  the  hearing,  so 
that  it  does  not  delay  the  hearing  on  the  original  bill.  When  not  filed  in 
time,  the  court  is  under  no  obligation  to  stay  a  hearing  until  the  cross- 
bill is  at  issue  and  ready  for  trial.     Ibid.  313. 

8.  On  change  of  venue.  Where  a  defendant  has  a  right  to  file  a 
cross -bill  in  a  suit  in  equity,  he  may  exercise  it  after  a  change  of  venue 
has  been  had  in  the  original  suit.  The  change  of  venue  will  not  change 
his  rights.     Ibid.  313. 

Removing  cloud  upon  title. 

9.  In  what  cases  bill  will  lie.  Under  our  law  a  court  of  chancery 
will  not  entertain  a  bill  to  remove  a  cloud  upon  the  title  of  a  complainant 
unless  he  is  in  the  lawful  possession  of  the  land,  or  the  land  is  unoccu- 
pied.    Oakley  et  al.  v.  Hurlbut,  204. 

10.  A  bill  which  shows  the  establishment  of  a  preemption  right  to 
land  by  one  under  whom  the  complainant  claims,  the  issue  of  a  certificate 
of  purchase,  and  finally  a  patent,  which  was  duly  recorded  in  the  general 
land  office,  and  that  afterwards  the  commissioner  of  the  land  office,  with- 
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CHANCERY.    Removing  cloud  upon  title.     Continued. 

out  authority  or  notice,  and  without  the  knowledge  of  the  patentee,  set 
aside  and  cancelled  the  certificate  of  purchase  and  patent,  and  issued  a 
patent  to  another,  the  original  patentee  being  in  possession  all  the  time, 
is  sufficient,  on  default,  to  authorize  a  decree  setting  aside  the  last  patent 
as  a  cloud  upon  the  title  of  the  complainant.     Gilmore  v.  Sapp  et  al.  297. 

11.  Unless  a  party  shows  title  to  land  in  himself,  he  can  not  complain 
that  there  is  a  cloud  upon  it.  He  must  have  a  title  to  the  land  to  give 
him  a  standing  in  court  before  he  can  contest  a  cloud  upon  the  title, 
whether  it  is  created  by  an  incumbrance  or  an  adverse  title.  In  such 
case  the  real  contest  is  as  to  that  which  creates  the  cloud,  and  not  the 
title  of  the  party  complaining,  unless  it  is  put  in  issue  by  the  pleadings. 
Hutchinson  v.  Howe,  11. 

12.  Whether  freehold  involved  in  suit  to  remove  cloud  upon  title. 
See  APPEALS  AND  WRITS  OF  ERROR,  6. 

Creditor's  bill. 

13.  To  set  aside  sale  as  fraudulent.  A  bill  to  set  aside  a  sale  of  a 
stock  of  goods  on  the  ground  of  a  fraudulent  preference  in  the  sale,  can 
not  be  maintained  where  no  judgment  at  law  has  been  obtained  by  the 
complainant.     Gcembel  et  al.  v.  Arnett  et  al.  34. 

Reforming  a  deed. 

11.  What  so  considered.  The  giving  of  a  construction  to  a  deed  as 
to  which  of  two  inconsistent  descriptions  of  the  premises  conveyed  shall 
prevail,  is  not  to  be  regarded  as  a  reforming  of  the  deed,  in  any  such  sense 
as,  if  the  deed  be  made  by  a  married  woman,  that  the  question  could 
arise  as  to  the  power  of  the  court  to  reform  such  a  deed.  Sharp  v. 
Thompson,  447. 

Municipal  bonds — parties  not  in  court. 

15.  Powers  of  a  court  of  chancery — in  respect  to  the  validity  of  the 
bonds.  On  bill  by  a  municipal  corporation  to  have  its  bonds  and  the 
coupons  thereto  attached  declared  illegal  and  void,  when  neither  the  bonds 
nor  the  owners  are  within  the  jurisdiction  of  the  court,  no  decree  can  be 
rendered  that  will  affect  such  bonds  or  their  owners.  City  of  Waverly 
v.  Auditor  of  Public  Accounts  et  al.  354. 

Reference  to  master. 

16.  When  proper  to  be  done.  Where  a  bill  in  chancery  involves 
numerous  transactions  of  a  somewhat  complicated  character  in  regard  to 
the  facts,  it  is  highly  proper  that  the  case  should  be  referred  to  the  master 
in  chancery  to  state  and  report  an  account  thereof  to  the  court.  Payne 
et  al.  v.  Newcomb  et  al.  611. 

Preserving  the  evidence. 

17.  Finding  the  facts  in  decree.  It  is  sufficient  to  uphold  a  decree 
that  the  facts  as  found  by  the  court  from  the  evidence  are  recited  in  the 

.  decree,  and  such  finding  must  be  taken  as  true  when  the  evidence  has 
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CHANCERY.     Preserving  the  evidence.     Continued. 

not  been  preserved  in  the  record.     Davis  v.  American  and  Foreign 
Christian  Union  et  al.  313. 

18.  Where  it  appears  that  oral  evidence  was  heard  on  the  trial  of  a 
chancery  suit,  which  is  not  preserved  in  the  record,  and  the  decree  con- 
tains a  recital  of  the  facts  proven,  in  the  absence  of  anything  in  the 
record  to  the  contrary  it  will  be  presumed  that  the  findings  and  recitals 
in  the  decree  were  sustained  by  proofs  not  in  the  record;  but  when  such 
finding  is  directly  contrary  to  the  finding  of  this  court  previously  had  in 
the  same  case,  and  such  fact  is  not  alleged  in  the  pleadings,  but  is  at 
variance  with  the  pleading  of  the  party  relying  upon  such  supposed  facts, 
and  it  is  proven  in  the  case  not  to  be  true,  such  a  presumption  of  course 
can  not  prevail.     Parkhurst  v.  Race  et  al.  558. 

Only  proper  evidence  considered. 

19.  On  the  hearing  of  a  bill  in  equity  the  court  will  consider  only 
such  evidence  as  is  competent.     Kingman  v.  Higgins  et  al.  319. 

A  EIRST  MORTGAGEE  TAKING  A  NEW  MORTGAGE. 

20.  Intervening  mortgage  to  another — reinstating  prior  lien.  Camp- 
bell et  al.  v.  Trotter,  281.     See  MORTGAGES,  4. 

Setting  aside  guardian's  sale  of  ward's  land. 

21.  Upon  what  grounds — and  of  the  conditions.  See  GUARDIAN 
AND  WARD,  1,  2,  3. 

Publication  of  notice. 

22.  As  to  non-resident  defendants — sufficiency  of  publication.  Oil- 
more  v.  Sapp  et  al.  297.     See  NOTICE,  4. 

Sworn  answer. 

23.  As  evidence.     See  EVIDENCE,  4. 
Allegations  and  decree. 

24.  Must  correspond.     See  PLEADING  AND  EVIDENCE,  1,  2. 
Rehearing  in  chancery. 

25.  On  the  evidence.     See  NEW  TRIALS,  3  to  6. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  13. 

CHECK  MARK.     See  CONTRACTS,  8. 

CLOUD  UPON  TITLE.     See  CHANCERY,  9,  10,  11. 

CONCURRENT  REMEDIES. 
May  be  pursued  at  the  same  time.     See  ACTIONS,  3,  4. 

CONFESSION  OF  JUDGMENT. 
Right  to  plead  on  opening  judgment. 

And  what  may  be  pleaded.     See  PLEADING,  2;  SET-OFF,  1. 
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CONSIDEKATION. 
Sufficiency  of  consideration. 

To  support  a  promise.     See  SET-OFF,  2. 

CONSTITUTIONAL  LAW. 
Construction  of  the  constitution. 

1.  Legislative  construction  upon  political  questions — how  far  obli- 
gatory upon  the  courts.     See  ELECTIONS,  1  to  6. 

Deprivation  of  property  without  due  process  of  law. 

2.  It  is  a  fundamental  principle  that  before  a  person  can  be  deprived 
of  a  right,  even  by  judicial  sentence,  he  must  have  notice  and  reason- 
able opportunity  to  be  heard  in  defence  of  his  rights.  Gilmore  v.  Sapp 
et  al.  297. 

3.  Removal  from  office  without  judicial  inquiry — not  within  the  con- 
stitutional prohibition.  Donahues.  Will  County  et  al.  94.  See  OFFICE 
AND  OFFICEES,  6. 

Impairing  obligation  of  contract. 

4.  In  the  removal  of  a  person  from  office.     Same  title,  7. 
Election  of  county  officers. 

5.  At  what  time — under  the  amendment  of  1880  of  sec.  8  of  art.  10 
of  the  constitution  of  1870 — at  what  time  that  amendment  became  oper- 
ative. People  ex  rel.  Lynch  v.  Board  of  Supervisors  of  La  Salle 
County,  495.     See  ELECTIONS,  1,  2. 

6.  Also,  as  to  the  constitutionality  of  the  act  of  1881,  providing  for 
the  election  of  county  officers  in  1882,  instead  of  1881,  as  provided  by 
law  prior  to  that  act.     Same  title,  5. 

Special  legislation. 

7.  Of  the  act  of  April  4,  1872,  "to  enable  associations  of  persons 
to  become  a  body  corporate  to  raise  funds  to  be  loaned  only  among  its 
members."  Holmes  et  al.  v.  Smythe  et  al.  413.  See  BUILDING 
AND  LOAN  ASSOCIATIONS,  1. 

CONTINUANCE. 
Of  the  grounds  therefor. 

1.  To  give  time  for  new  counsel  to  prepare  for  trial.  Where  the 
defendant's  counsel,  on  the  16th  day  of  the  month,  withdrew  from  the 
case,  and  on  the  same  day  other  counsel  were  retained,  who  moved  for  a 
continuance  to  enable  them  to  prepare  for  trial,  which  was  refused,  and 
the  trial  did  not  take  place  until  the  23d  of  the  same  month,  it  was  held, 
there  was  no  abuse  of  discretion  in  denying  the  motion,  calling  for  a 
reversal.     Pennsylvania  Co.  v.  Rudel,  603. 

CONTKACTS. 
Mode  of  execution  by  corporations. 

1.  Incorporated  religious  societies — of  the  proper  mode  of  executing 
written  instruments  by  them.     The  proper  mode  of  executing  a  promis- 
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CONTEACTS.     Mode  op  execution  by  corporations.     Continued. 
sory  note  by  a  religious  society  or  congregation  incorporated  under  our 
statute,  is  by  the  use  of  the  individual  names  of  the  trustees,  with  their 
corporate  name  appended.     New  Market  Savings  Bank  v.  Gillet,  254. 

2.  Former  decision.  Some  of  the  requirements  in  respect  to  the 
mode  of  executing  deeds  of  conveyance  of  real  estate  by  such  corpora- 
tions, as  held  in  Lombard  v.  Chicago  Sinai  Congregation,  64  111.  487, 
do  not  apply  to  a  promissory  note.  There  is  no  granting  or  concluding 
clause  in  the  latter;  the  name  of  the  promisor  need  not  appear  therein  at 
all;  the  signature  thereof  to  the  note  is  enough.     Ibid.  254. 

3.  In  the  particular  case — whether  the  individual  note  of  the  per- 
sons signing,  or  that  of  the  corporation.  In  this  case  the  note  read, 
"eighteen  months  after  date,  we,  the  trustees  of  the  First  Free  Will  Bap- 
tist Society  of  Chicago,  promise  to  pay,"  etc.,  and  was  signed  by  several 
persons,  with  the  words,  "Trustees  of  the  First  Free  Will  Baptist  Society 
of  Chicago,  111.,"  appended.  The  words  so  used  as  characterizing  the 
persons  whose  names  were  signed  to  the  note,  and  also  as  used  in  the 
body  of  the  note,  constituted  the  proper  corporate  name  of  the  corpora- 
tion in  behalf  of  which  the  signers  purport  to  have  acted.  It  was  held, 
the  note  was  not  the  individual  note  of  the  persons  signing  it,  but  that  of 
the  corporation  named  therein.     Ibid.  254. 

4.  There  is  a  distinction  to  be  taken  between  such  a  case,  where  the 
name  used,  both  in  the  body  of  the  note  and  as  appended  to  the  signa- 
tures of  the  persons  signing  the  same,  was  the  proper  corporate  name  of 
the  society,  and  those  cases  in  which  the  names  or  designations  used 
were  not  the  corporate  name,  and  where  it  was  therefore  held  that  the 
instruments  sued  upon  were  not  the  obligations  of  the  corporations,  but 
the  individual  obligations  of  the  persons  signing  them.     Ibid.  254. 

5.  The  use  of  the  word  "we,"  the  trustees,  etc.,  in  the  note  in  the 
present  case,  should  not  be  given  the  effect  to  leave  it  doubtful  on  the 
face  of  the  instrument  as  to  who  is  bound.  The  designation  following 
the  pronoun  "we"  being  the  corporate  name,  it  should  be  understood  as 
meaning  that  "we,"  the  corporation,  promise  to  pay.  The  word  "we" 
may  not  improperly  be  used  to  denote  a  corporation  aggregate.     Ibid.  254. 

6.  Nor  was  it  essential  to  the  binding  effect  of  the  note  as  a  corporate 
act,  that  the  word  "as"  should  have  been  employed  after  the  word  "we," 
so  as  to  read,  "we,  as  the  trustees,  etc.,  promise  to  pay."  Where  there 
is  no  other  name  or  description  appearing,  either  in  the  body  of  the  note 
or  in  the  signature  to  it,  than  that  of  the  corporate  name  of  the  society, 
as  appears  in  this  case,  the  use  of  the  word  "as,"  in  the  connection 
named,  should  not  be  regarded  as  important  to  give  the  transaction  the 
character  of  a  corporate  act.     Ibid.  254. 

Contract  against  public  policy — fraud. 

7.  Combination  to  secure  the  job  of  paving  a  street.  The  property 
owners  along  a  certain  street  in  the  city  of  Chicago  having  in  contempla- 
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CONTKACTS.  Contract  against  public  policy — fraud.  Continued. 
tion  the  paving  of  the  street,  were  negotiating  with  a  paving  contractor  on 
that  subject,  and  some  of  the  owners  had  signed  a  contract  with  such 
contractor  for  the  doing  of  the  work.  Pending  these  negotiations  a 
second  and  rival  paving  contractor  sought  to  obtain  the  contract  for  him- 
self, soliciting  the  owners  for  that  purpose.  Finally  the  rival  contractors 
compromised  their  respective  interests  in  the  matter,  by  the  withdrawal  of 
the  one  first  mentioned,  and  the  agreement  on  his  part  to  aid  in  securing 
the  contract  for  his  rival,  the  latter  agreeing  to  pay  to  the  former  a  cer- 
tain sum  out  of  the  profits  expected  to  be  realized  for  the  work.  This 
arrangement  was  consummated  to  the  extent  that  the  one  who  was  to 
have  the  contract  under  the  arrangement  between  the  two  rival  contract- 
ors, did  secure  it  from  the  property  owners.  That  was  brought  about  in 
this  way:  the  contractor  who  withdrew  from  the  contest  to  obtain  the 
contract  for  the  doing  of  the  work,  urged  those  of  the  owners  who  had 
signed  the  agreement  with  him  to  transfer  their  names  to  the  other  con- 
tract, and  at  a  meeting  of  a  committee  of  the  property  owners  to  consider 
and  determine  upon  the  matter,  he  wrote  out  a  bid  for  the  work  for  him- 
self, and  a  lower  bid  for  the  other  contractor,  according  to  the  arrange- 
ment beforehand.  In  an  action  to  recover  upon  the  agreement  made  by 
the  contractor  who  secured  the  contract  to  do  the  work,  to  pay  to  the 
other  a  certain  sum  out  of  the  profits  of  the  job,  it  was  held,  that  the 
agreement  sued  upon,  taken  in  connection  with  its  consideration,  was 
against  public  policy,  and  a  fraud  upon  the  persons  who  were  to  pay  for 
the  improvement  of  the  street,  and  therefore  formed  no  valid  foundation 
for  the  action.  Ray  &  Whitney  v.  Mackin,  246. 
Check  mark. 

8.  For  what  purpose  availing — no  part  of  contract.  Where  the 
words  used  in  the  body  of  a  note  or  order  for  the  payment  of  money  are 
ambiguous,  leaving  the  amount  intended  uncertain,  resort  may  be  had  to 
the  figures  in  the  margin  to  determine  the  true  sum;  yet  such  figures  are, 
strictly  speaking,  no  part  of  the  contract.     Langdale  v.  The  People,  263. 

Eights  of  office. 

9.  The  election  and  induction  of  a  person  into  an  office  does  not  create 
such  a  contract  as  is  protected  in  its  obligation  under  the  Federal  and 
State  constitutions.     Donahue  v.  Will  County  et  al.  94. 

CONVEYANCES. 
Inuring  of  after  acquired  title.* 

1.  Where  a  party  joins  in  a  warranty  deed  purporting  to  convey  a  fee 
simple  estate  in  a  tract  of  land,  an  after  acquired  interest  in  him  will 

*See  Holbrookv.  Debo,  99  111.  380,  and  cases  there  cited,  showing  when  an 
after  acquired  title  will  inure  to  the  prior  grantee,  and  when  it  will  not, 
Also,  People  ex  rel.  Weber  v.  Herbel,  96  111.  384;  Jones  v.  King,  25  id.  383; 
King  v.  Gilson's  Admx.  32  id.   348,  and  authorities  there  cited;   Rigg  v. 


670 


INDEX. 


CONVEYANCES.     Inuring  of  after  acquired  title.     Continued. 

inure  by  way  of  estoppel  to  his  grantee.     Dugan  et  al.  v.  Follett  et  al. 
581. 

Delivery  of  deeds. 

2.  Of  the  necessity.  A  conveyance  of  land  is  inoperative  "without 
delivery  and  acceptance.     Dickerson  v.  Merriman,   342. 

Description  of  land  in  a  deed. 

3.  Of  tivo  inconsistent  descriptions — which  shall  prevail.  See  DE- 
SCEIPTION,  1,  2. 

Land  patent  from  United  States. 

4.  Of  the  title  thereunder — and  of  the  power  of  cancellation.  Gil- 
more  v.  Sapp  et  al.  297.  See  UNITED  STATES  LAND  TITLES, 
1,  2. 

Impeaching  certificate  of  acknowledgment. 

5.  Upon  what  grounds — and  of  the  evidence.  See  ACKNOWL- 
EDGMENTS OF  DEEDS,  2,  3. 

COKPOKATIONS. 
Stockholders  in  insurance  companies. 

1.  Of  their  liability  under  act  of  1869.  The  16th  section  of  the  gen- 
eral Insurance  law  of  1869  makes  shareholders  and  directors  of  insur- 
ance companies  organized  under  that  act,  severally  liable  for  all  debts  or 
responsibilities  of  their  respective  companies,  to  the  amount  by  them 
subscribed,  until  the  whole  amount  of  the  capital  stock  shall  be  paid  in, 
and  a  certificate  thereof  recorded,  as  therein  provided;  and  section  19  of 
the  same  act  imposes  the  same  liability  on  shareholders  in  companies 
organized  under  special  charters,  and  brought  under  the  provisions  of 
the  general  law.     Gulliver  v.  Rcelle,  141. 

2.  "Corporator"  means  shareholder.  Under  section  16  of  the  act, 
as  well  as  sec.  2,  of  art.  10  of  the  constitution  of  1848,  the  word  "cor- 
porators" is  used  in  the  sense  of  shareholders,  and  not  in  that  of  com- 
missioners or  promoters  of  the  organization  of  the  corporations.  Ibid. 
141. 

3.  Effect  of  act  of  1869  on  companies  organized  before  its  passage. 
Under  the  general  Insurance  law  of  1869,  the  capital  stock  of  companies 
doing  business  under  previous  charters  was  to  continue  the  same  as 
authorized  in  their  respective  charters,  and  all  investments  of  their  capital 
stock  and  surplus,  according  to  their  charters,  were  to  remain  unaffected 
by  the  general  law.     Ibid.  141. 

Cook,  4  Gilm.  348;  Gochenour  v.  Mowry,  33  111.  333;  Gill  v.  Grand 
Tower  Mining,  etc.  Co.  9Q  id.  249;  sheriff's  deed  subsequently  executed  to 
grantor.  C.  B.  and  Q.  R.  R.  Co.  v.  Chamberlain,  84  id.  333;  U  Wolf  v. 
Haydn,  24  id.  525. 
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COKPORATIONS.  Stockholdees  in  insueance  companies.  Continued. 

4.  Saving  of  charter  privileges  to  previously  formed  companies. 
The  exception  in  section  19  of  the  act,  in  favor  of  companies  previously 
organized,  that  they  shall  "also  be  entitled  to  all  the  privileges  and  powers 
granted"  by  their  charters,  secures  to  such  companies,  and  prevents  the 
general  act  from  impairing,  their  privileges  and  powers  to  effect  fire, 
marine,  life  and  health  policies  of  insurance.  Matters  performed  in 
organizing  were  not  required  to  be  abandoned,  and  performed  under  the 
general  law,  but  as  to  their  subsequent  dealings  it  was  intended  to  bring 
them  under  the  controlling  power  of  the  State,  to  provide  security  to 
their  creditors  as  provided  in  the  general  law.     Gulliver  v.  Rcelle,  141. 

5.  Duty  to  procure  Auditor's  certificate.  By  the  act,  insurance  com- 
panies organized  under  special  charters  were  required  to  procure  the  cer- 
tificate of  the  Auditor  of  the  payment  of  all  the  stock  subscribed,  and 
record  the  same,  as  a  condition  to  authorize  them  to  continue  in  busi- 
ness, and  relieve  its  shareholders  from  the  individual  liability  imposed 
by  the  16th  section  of  such  act.     Ibid.  141. 

6.  Duty  of  Auditor  to  examine  and  give  certificate.  An  insurance 
company  organized  under  a  special  charter  prior  to  the  passage  of  that 
law,  may  require  the  Auditor  of  the  State  to  have  its  affairs  examined,  and 
ascertain  whether  all  of  its  capital  stock  has  been  paid  in  and  invested 
as  required  by  its  charter  or  the  general  law,  and  if  so  found,  to  give  the 
requisite  certificate,  the  same  as  if  such  company  had  been  organized 
under  the  general  law.     Ibid.  141. 

7.  Sufficiency  of  proof  for  a  recovery.  In  a  suit  by  a  party  against 
a  stockholder  in  an  insurance  company  to  enforce  his  individual  liability 
for  a  loss  by  the  plaintiff,  it  was  admitted  by  stipulation  that  the  plain- 
tiff had  recovered  a  judgment  against  the  insurance  company  on  its 
alleged  liability  upon  a  policy  of  insurance,  as  described  in  the  declara- 
tion, issued  by  the  company  to  the  plaintiff  as  owner  of  the  goods,  against 
loss  by  fire,  and  that  afterwards  the  same  were  destroyed  by  fire,  the 
plaintiff  then  still  owning  the  same:  Held,  that  the  admission  was  suf- 
ficient proof  of  the  execution  of  the  policy  and  of  the  loss.  Black  v. 
Womer,  328. 

8.  When  proof  of  notice  of  loss  not  necessary.  In  a  suit  against 
a  stockholder  of  an  insurance  company  to  enforce  his  individual  liability 
for  a  loss  under  a  policy  of  insurance,  the  admission  of  the  loss  by  fire 
of  the  property  insured  renders  proof  that  notice  of  that  fact  was  given 
to  the  company  wholly  unnecessary,  especially  when  judgment  has  been 
recovered  against  the  company  for  the  same  loss.     Ibid.  328. 

Stockholdees  in  manttfacttjeing  coepoeations. 

9.  Liability — by  whom  and  how  enforced.  Under  section  9  of  the 
act  of  1857,  relating  to  manufacturing  corporations,  the  stockholders  are 
made  severally  and  individually  liable  to  the  "creditors"  of  the  company 
to  the  amount  of  stock  held  by  them,   for  all   debts,    etc.,  made  by 
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CORPORATIONS. 
Stockholders  in  manufacturing  corporations.  Continued. 
such  company  prior  to  the  time  when  the  whole  capital  stock  shall  have 
been  paid  in.  This  liability  can  not  be  enforced  by  a  single  creditor, 
suing  in  his  own  behalf,  alone.  It  can  be  enforced  only  upon  a  bill 
brought  by,  or  at  least  in  behalf  of,  all  the  creditors  of  the  corporation. 
Harper  v.  Union  Manufacturing  Co.  et  al.  225. 

10.  Stockholders'  liability  not  enforceable  until  assets  of  the  cor- 
poration are  exhausted — parties  to  bill.  Stockholders  in  a  corporation 
organized  under  a  law  making  them  liable  individually  "to  the  creditors" 
of  the  corporation,  will  not  be  required  to  pay  any  portion  of  the  debts 
until  the  assets  of  the  corporation  are  first  exhausted.  If  such  assets 
are  in  the  hands  of  an  assignee  for  the  benefit  of  creditors,  he  will  be  a 
necessary  party  to  a  bill  in  chancery  to  enforce  the  stockholders'  individ- 
ual liability.     Ibid.  225. 

11.  Qumre,  whether  the  act  of  1857  is  superseded  by  the  act  of  1872. 
The  court  are  inclined  to  think  that  the  provisions  of  the  act  of  1857, 
relating  to  corporations,  and  making  stockholders  individually  liable  for 
the  debts  of  the  corporations,  were  superseded  and  became  inoperative 
by  reason  of  the  general  law  of  1872  upon  the  same  subject,  but  find  it 
unnecessary  to  adjudge  that  question.     Ibid.  225. 

Reservation  of  right  to  amend. 

12.  Or  to  impose  further  duties  and  liabilities.  The  acceptance  of 
an  amendment  to  the  charter  of  a  private  corporation,  which  reserves  the 
right  to  bring  such  corporation  under  any  general  law  regulating  the 
same,  makes  it  subject  to  the  power  of  the  legislature  to  impose  further 
duties  and  make  restrictions  not  contained  in  the  charter.  Gulliver  v. 
Rcelle,  141.* 

Benev.  Asso'n  of  the  Paid  Fire  Department  of  Chicago. 

13.  Of  its  proper  functions  in  the  management  of  the  fund  created 
by  law  for  the  relief  of  disabled  firemen  and  policemen — and  of  the 
act  of  May  24,  1877,  superseding  the  provisions  of  the  charter  of  that 
corporation.     See  DISABLED  FIREMEN  AND  POLICEMEN,  1,  2. 

Mode  of  executing  contracts. 

14.  By  incorporated  religious  society,  so  as  to  bind  the  corporation 
and  not  the  individuals.  New  Market  Savings  Bank  v.  Gillet,  254. 
See  CONTRACTS,  1  to  6. 

Municipal  corporations. 

15.  Power  to  require  milk  dealer  to  take  out  license.  Under  the  41st 
subdivision  of  section  62  of  the  general  Incorporation  law  of  1872,  a  city 
incorporated  under  that  act  has  the  power  to  pass  an  ordinance  making  it 

*As  to  the  power  of  the  General  Assembly  to  impose  new  conditions  in 
respect  to  the  liability  of  stockholders  for  debts  of  corporation,  by  subsequent 
legislation,  independently  of  any  reservation  of  such  power  in  the  charter,  see 
Weidenger  v.  Spruance,  101  111.  278. 
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unlawful  for  any  person  to  sell,  expose  for  sale,  or  deliver  milk  from  any 
wagon,  cart  or  other  vehicle,  within  its  limits,  without  first  procuring  a 
license,  and  to  provide  a  punishment  for  its  violation.  City  of  Chicago 
v.  Bartee,  57. 

16.  The  term  "peddler,"  in  the  41st  subdivision  of  section  62  of  the 
general  law  of  1872  for  the  incorporation  of  cities  and  villages,  is  used  in 
its  general  and  unrestricted  sense,  and  fully  embraces  persons  engaged 
in  going  through  a  city,  from  house  to  house,  and  selling  milk  in  small 
quantities  to  different  persons,  and  this  though  they  may  have  regular 
customers  to  whom  they  daily  sell  milk.     Ibid.  57. 

17.  Of  the  location  and  construction  of  a  railroad  in  a  city — 
Chicago  and  West.  Ind.  Railroad  Co.  et  al.  v.  Dunbar  et  al.  110. 
See  RAILROADS,  1  to  8. 

COSTS. 
Against  one  not  a  paety. 

1.  In  a  suit  by  a  collector  for  judgment  against  property  for  taxes,  on 
appeal  to  the  circuit  court,  it  is  error  on  the  dismissal  of  the  suit  to 
render  judgment  against  the  county  for  costs.  People  ex  rel.  Rumsey 
v.  Emigh,  517. 

Secueity  eoe  costs. 

2.  In  action  on  penal  statute — after  motion  to  dismiss.  There  is  no 
error  in  allowing  a  plaintiff  in  an  action  upon  a  penal  statute  to  file 
security  for  costs  after  a  motion  to  dismiss  the  suit  for  want  of  such 
security.     Richards  v.  The  People,  390. 

COUNTY. 
Aid  to  town  in  building  beidges. 

In  case  of  the  inability  of  the  town.     See  HIGHWAYS,  2. 

COUNTY  BOARD. 
Inteeest-beaeing  county  oedees. 

Power  of  the  board  to  issue  them.  County  of  Jackson  v.  Rendle- 
man,  379.     See  COUNTY  ORDERS,  1. 

COUNTY  OFFICERS. 
Binding  county  by  commeecial  papee. 

1.  Of  the  power.  The  officers  or  official  agents  of  a  county  or 
other  municipal  corporation,  without  express  legislation  have  no  power 
to  issue  commercial  paper,  and  thereby  impose  upon  the  municipality  the 
duties  and  liabilities  incident  to  such  paper,  and  the  statute  for  the  issu- 
ing of  county  orders  confers  no  such  power.  People  ex  rel.  Hurd  v. 
Johnson,  537.   ' 

43—100  III. 
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Of  the  time  of  theie  election. 

2.  When  the  first  election  shall  be  held  under  the  amendment  of 
1880  of  sec.  8  of  art.  10  of  the  constitution  of  1870.  See  ELECTIONS, 
1  to  5. 

COUNTY  OKDEKS. 

Inteeest-beabing  county  oeders. 

1.  Of  the  power  to  issue  them.  A  county  board  having  authority  to 
contract  for  the  repair  of  its  court  house  and  the  building  of  fire  proof 
safes,  without  restriction  as  to  the  amount  it  shall  pay  or  the  mode  of 
payment,  may  contract  to  pay  for  the  same  in  interest-bearing  orders 
upon  the  county  treasurer,  and  such  orders  will  be  valid  and  the  interest 
collectible.     County  of  Jackson  v.  Rendleman,  397. 

As  negotiable  oe  commeecial  paeee. 

2.  Rights  of  assignee.  Warrants  or  orders  drawn  by  one  municipal 
officer  upon  another  in  the  disbursement  of  the  funds  of  the  municipal- 
ity and  payment  of  its  indebtedness,  are  not  regarded  as  negotiable  or 
commercial  paper,  cutting  off  equities  against  the  corporation.  Chapter  98 
of  the  Revised  Statutes,  entitled  "Negotiable  Instruments,"  has  no  appli- 
cation to  such  warrants  or  orders.     People  ex  rel.  Hurd  v.  Johnson,  537. 

3.  A  county  order  does  not  possess  the  essential  qualities  of  com- 
mercial paper.  "When  countersigned  and  registered  by  the  treasurer,  it 
is  at  once  due  without  presentment,  and  whether  assigned  or  not  is  always 
open  to  any  defence  proper  against  the  original  payee.     Ibid.  537. 

4.  An  assignment  of  a  county  order,  however,  is  valid  to  pass  the 
legal  title  of  the  payee,  so  as  to  enable  the  assignee  to  sue  in  his  own 
name.     Ibid.  537. 

LOSS  OF  COUNTY  OEDER. 

5.  Of  the  rights  of  the  parties.  A  county  order  for  an  indebtedness 
not  being  a  payment,  its  loss,  even  though  the  order  is  indorsed  in  blank, 
can  not  affect  the  right  of  the  payee  to  payment  of  his  debt.  In  such 
case  it  is  proper  to  issue  to  him  a  duplicate  order,  on  the  payment  and 
surrender  of  which  the  original  order  will  become  inoperative  and  void. 
Ibid.  537. 

6.  When  there  has  been  no  actual  transfer  or  payment  of  a  county 
order  before  the  proper  county  officers  are  notified  of  its  loss,  the 
original  creditor  will  be  entitled  to  payment  notwithstanding  such  loss, 
and  the  holder  of  the  lost  order,  though  an  innocent  purchaser  for  its 
full  market  value,  will  be  without  remedy  against  the  county,  whether 
the  order  was  transferred  by  written  assignment  or  by  delivery  only. 
Ibid.  537. 

KEMEDY  TO  COMPEL  PAYMENT. 

7.  By  mandamus  against  the  county  treasurer.  See  MANDAMUS, 
2,3. 
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COUNTY  TKEASUKEKS. 
Extension  of  their  terms  of  office. 

Under  the  constitutional  amendment  of  1880.     See  ELECTIONS,  6. 
Of  his  removal  from  office.     See  OFFICE  AND  OFFICEBS,  4  to  8. 

CREDITOR'S  BILL.     See  CHANCERY,  13. 

CRIMINAL  LAW. 

Of  the  indictment. 

1.  For  passing  a  fictitious  school  order — setting  out  instrument  in 
haze  verba — variance.  "While  it  is  not  necessary  in  an  indictment  for 
passing  a  fictitious  school  order,  after  setting  out  the  order  in  substance, 
to  give  it  in  haze  verba,  yet  if  the  pleader  attempts  to  do  so,  he  will  be 
bound  to  set  out  each  and  every  part  of  the  instrument  which  constitutes 
any  part  of  the  written  contract.     Lang  dale  v.  The  People,  263. 

2.  Anything  appearing  on  the  paper  constituting  the  order  which  is 
no  part  of  the  contract  may  be  omitted  in  setting  out  the  instrument  in 
haze  verba.  So,  the  number  of  a  bill  alleged  to  have  been  forged,  and 
the  figures  on  its  margin,  and  the  dollar  mark  and  figures  indicating  the 
amount  of  dollars  on  the  margin  of  an  order,  need  not  be  given.  Ibid. 
263. 

3.  The  words  "school  order,"  on  the  face  of  an  instrument,  consti- 
tuting no  part  of  the  contract,  but  being  the  trade  mark  of  the  party 
printing  the  orders,  may  be  omitted  in  the  copy  given  in  an  indictment; 
and  where  a  copy  of  a  fictitious  school  order  read,  after  the  word  dollars, 
"for  Mott's  mordern  mode  charts,"  instead  of  "for  Mott's  modern  mode 
charts,"  the  variance  was  held  too  slight  and  unimportant  to  reverse  a 
judgment  of  conviction.     Ibid.  263. 

Of  a  reasonable  doubt. 

4.  As  to  its  proper  definition.  On  a  criminal  trial  the  court  instructed 
the  jury  as  to  what  should  be  regarded  as  a  reasonable  doubt,  as  follows: 
That  "in  considering  the  case  the  jury  are  not  to  go  beyond  the  evidence 
to  hunt  up  doubts,  nor  must  they  entertain  such  doubts  as  are  merely 
chimerical  or  conjectural.  A  doubt,  to  justify  an  acquittal,  must  be 
reasonable,  and  it  must  arise  from  a  candid  and  impartial  investigation 
of  all  the  evidence  in  the  case,  and  unless  it  is  such  that  were  the  same 
kind  of  doubt  interposed  in  the  graver  transactions  of  life  it  would  cause 
a  reasonable  and  prudent  man  to  hesitate  and  pause,  it  is  insufficient  to 
authorize  a  verdict  of  not  guilty.  If,  after  considering  all  the  evidence, 
you  can  say  you  have  an  abiding  conviction  of  the  truth  of  the  charge, 
you  are  satisfied  beyond  a  reasonable  doubt."  It  was  held,  the  instruc- 
tion correctly  stated  the  rule.     Mozck  v.  The  People,  242. 

Evidence  in  criminal  cases. 

5.  Generally — of  the  strictness  required — in  capital  cases.  Where 
a  person  is  on  trial  upon  the  charge  of  murder,  and  the  evidence  relied 
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on  to  connect  the  accused  with  the  offence  is  entirely  circumstantial,  it 
is  highly  important  to  him,  as  well  as  essential  to  the  due  administration 
of  justice  in  the  prosecution  of  the  case,  that  the  State  should  be  held 
to  at  least  a  substantial,  if  not  a  strict,  observance  of  the  well  established 
rules  governing  the  production  of  testimony,  in  its  efforts  to  establish 
the  charge  against  him.  No  matter  or  thing  should  be  admitted  in  evi- 
dence, against  the  objections  of  the  accused,  which  does  not  prove  or 
tend  to  prove  the  issue,  more  especially  if  the  evidence,  when  admitted, 
would  have  an  improper  influence  upon  the  minds  of  the  jury,  or  place 
the  accused  at  a  disadvantage  before  them.     Devine  v.  The  People,  290. 

6.  Of  the  theory  of  witness  and  others  as  to  guilty  party.  On  the 
trial  of  one  for  murder,  where  the  only  evidence  relied  on  to  connect 
the  prisoner  with  the  crime  was  circumstantial  evidence,  a  captain  of  the 
police  was  allowed  to  testify  that  on  the  night  of  the  homicide  he  saw 
another  person  and  learned  what  he  knew  about  the  prisoner  and  another, 
and  that  he  and  the  police  formed  the  theory  that  the  prisoner  and  such 
other  person  did  the  shooting  of  the  deceased:  Held,  that  the  admission 
of  this  testimony  was  unjust  to  the  accused,  and  clearly  erroneous.  Ibid. 
290. 

7.  Dying  declaration  exonerating  one  who  had  inflicted  a  death 
wound.  The  declarations  of  one  who  had  received  a  mortal  wound,  by 
the  hand  of  another,  made  shortly  before  his  death,  exonerating  the 
person  who  inflicted  the  wound  from  any  blame  in  the  affair,  when  so 
remote  from  the  transaction  as  not  to  be  considered  as  a  part  of  the  res 
gestm,  are  not  admissible  in  evidence  in  favor  of  the  person  inflicting 
the  injury,  upon  his  trial  for  the  homicide.  Dying  declarations  are  not 
admissible  in  exoneration  of  the  accused.     Mozck  v.  The  People,  242. 


CROSS-BILL.     See  CHANCERY,  6,  7,  8. 


CURTESY. 


Requisites  to  estate. 

1.  There  are  four  things  necessary  to  make  a  tenancy  by  the  curtesy: 
marriage,  seizin  of  the  wife,  issue  born,  and  death  of  the  wife.  If  no 
issue  is  born  prior  to  the  time  the  estate  was  abolished,  July  1,  1874,  the 
marriage,  seizin  and  death  of  the  wife  will  not  invest  the  husband  with 
the  estate.     Monroe  v.  Van  Meter  et  al.  347. 

DATE. 
Time  or  execution  of  note. 

1.  Presumption.  The  law  presumes  that  a  note  was  executed  on  the 
day  it  bears  date,  and  such  presumption  prevails  until  overcome  by 
proof.     Knisely  v.  Sampson,  573. 
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DECEEE. 
What  is  a  final  decree. 

1.  In  a  proceeding  by  the  Auditor  for  the  dissolution  of  an  insur- 
ance company.     See  APPEALS  AND  AVEITS  OF  EEEOE,  3. 

2.  In  suit  for  separate  maintenance  to  wife — whether  decree  is  final 
or  only  interlocutory.     Same  title,  2. 

DELIVEEY. 
Land  patent  prom  United  States. 

Need  not  be  delivered  in  order  to  pass  title.     Gilmore  v.  Sapp  et  al. 
297.     See  UNITED  STATES  LAND  TITLES,  1. 
Delivery  of  deeds.     See  CONVEYANCES,  2. 

DEPUTY  CLEEK. 

AS  TO  THE  MODE  OF  HIS  APPOINTMENT. 

Of  his  authority  as  an  officer  de  facto  when  acting  under  a  verbal 
appointment,  and  without  oath.  Sharp  v.  Thompson,  447.  See 
OFFICE  AND  OFFICEES,  10. 

DESCEIPTION. 
Description  of  land  in  a  deed. 

1.  Of  two  inconsistent  descriptions — which  shall  prevail.  It  is  a 
rule  of  construction  that  where  there  is  a  doubt  as  to  the  construction  of 
a  deed,  it  shall  be  taken  most  favorably  for  the  grantee.  If  there  are  two 
descriptions  in  a  deed  of  the  land  conveyed,  and  they  do  not  coincide, 
the  grantee  is  at  liberty  to  elect  that  which  is  most  favorable  to  him. 
Sharp  v.  Thompson,  447. 

2.  A  mortgage  purported  to  convey  several  lots,  the  numbers  of  which 
were  given,  and  which  were  described  as  "being  all  of  block  25,"  in  a 
town  named.  It  appeared,  from  the  evidence,  that  "block  25"  contained 
no  lots  of  the  numbers  given,  but  another  block  did  contain  lots  with 
those  numbers.  It  further  appeared  that  the  arrangement  before  the 
mortgage  was  made  was  that  the  mortgagor  should  give  a  mortgage  on  a 
house  and  certain  lots  in  the  town  named,  being  his  residence  in  which 
he  lived  at  the  time,  and  that  he  was  living  at  the  time  and  had  for 
several  years  lived  on  block  25.  The  mortgagee  contended  that  the 
description  of  the  block  should  prevail,  and  it  was  held  that  the  evidence 
showed  such  was  the  intention.  So,  the  description  by  the  lots  was 
rejected  as  a  false  particular  of  description,  and  the  deed  construed  as 
conveying  block  25.     Ibid.  447. 

DISABLED  FIEEMEN  AND  POLICEMEN. 
Of  the  fund  for  their  benefit. 

1.  As  to  its  management — "Benevolent  Association  of  the  Paid  Fire 
Department  of  Chicago."  The  various  provisions  in  the  charter  of  the 
city  of  Chicago,  and  amendments  thereto,   for  the  setting  apart  a  portion 
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Of  the  fund  foe  theib  benefit.  Continued. 
of  the  fire  insurance  rates  annually  received  by  the  city,  and  the  act  of 
March  5,  1867,  creating  the  Benevolent  Association  of  the  Paid  Fire 
Department  of  Chicago,  and  giving  it  the  management  of  the  fund  aris- 
ing from  such  source,  etc.,  if  not  otherwise  repealed  before  that  time, 
have  all  been  superseded  by  the  act  of  May  24,  1877,  entitled  "An  act  for 
the  relief  of  disabled  members  of  the  police  and  fire  departments  in  cities 
and  villages,"  which  was  intended  as  a  revision  of  all  the  statutes  on  that 
subject.  Benev.  Asso'n  of  the  Paid  Fire  Department  of  Chicago  v. 
Farwell,  197. 

2.  This  association  never  had  a  vested  right  to  the  fund,  which,  by  a 
clause  in  its  charter,  was  directed  to  be  paid  over  to  it  by  the  comptroller 
of  the  city.  As  to  that  fund,  this  corporation  was  merely  created  or 
selected  as  a  public  functionary  to  manage  and  apply  the  same,  and  it 
was  liable  to  be  cut  off  or  changed  at  the  will  of  the  State.     Ibid.  197. 

DISCRETION. 
Allowance  of  alimony. 

How  far  discretionary.     See  DIVOECE  AND  ALIMONY,  1,  2,  4. 

DISMISSAL  OF  SUIT. 
Filing  amended  declakation  as  to  pakt. 

Equivalent  to  a  dismissal  of  the  suit  as  to  the  other  original  defend- 
ants.     See  PKACTICE,  2. 

DIVOECE  AND  ALIMONY. 

Alimony. 

1.  Allowance  to  wife  to  defend,  etc.,  discretionary.  The  allowance 
of  alimony  to  the  wife  for  her  support  pending  a  suit  for  a  divorce,  and 
to  enable  her  to  maintain  or  defend  the  suit,  under  the  statute,  as  at 
common  law,  is  discretionary;  but  this  discretion  is  a  judicial  and  not  an 
arbitrary  one,  and  is  subject  to  review  upon  appeal  or  error.  Foss  v. 
Foss,  576. 

2.  It  is  wholly  within  the  discretion  of  the  court  to  allow  a  wife  tem- 
porary alimony  in  a  suit  against  her  for  a  divorce,  before  the  filing  of  an 
answer  by  her,  and  its  allowance  after  the  expiration  of  the  time  allowed 
her  to  answer,  is  in  effect  a  further  extension  of  time  to  answer.  Ibid. 
576. 

3.  Alimony  for  support  of  children  pendente  lite.  The  power  given 
by  the  statute  to  the  court  to  make  such  order  concerning  the  custody  of 
the  minor  children  of  the  parties  during  the  pendency  of  a  suit  for 
divorce,  as  may'be  deemed  expedient  and  for  the  benefit  of  the  children, 
includes  power  to  make  an  order  for  the  payment  of  a  sum  reasonably 
sufficient  for  their  support  pendente  life;  and  the  allowance  of  such  a 
sum  to  the  wife  for  the  support  of  her  child,  is  in  effect  an  adjudication 
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that  she  have  the  custody  aud  care  of  the  child  during  the  pendency  of 
the  suit.     Foss  v.  Foss,  576. 

4.  Whether  temporary  alimony  is  excessive.  An  allowance  of  tem- 
porary alimony  to  a  wife,  during  the  pendency  of  a  suit  for  divorce,  will 
not  be  disturbed  by  this  court  unless  clearly  convinced  that  the  amount 
is  so  excessive  as  to  amount  to  an  abuse  of  discretion.  Such  allowance 
is  at  all  times  subject  to  modification,  to  meet  any  new  and  unforeseen 
circumstances.     Ibid.  576. 

5.  In  this  case  the  husband  filed  his  bill  for  a  divorce.  The  court 
made  an  order  allowing  the  wife  $200  for  solicitor's  fee,  and  $19.23  per 
week  for  the  support  of  herself  and  child  pending  the  suit.  The  hus- 
band appeared  to  be  worth  $45,000  in  property.  The  necessities  of  the 
wife  were  shown  to  be  great.  While  the  allowance  was  considered  to  be 
full  liberal,  this  court  could  not  say  it  was  excessive.     Ibid.  576. 

EJECTMENT. 
Legal  title  will  pee  vail. 

1.  In  an  action  of  ejectment  legal  titles  only  are  considered,  and  not 
equities.  Therefore  any  sale  of  land  by  the  State,  though  voidable  in 
equity  for  irregularity,  must  prevail  in  a  court  of  law.  People  v.  Force 
et  al.  549. 

ELECTIONS. 
Election  of  county  officees. 

1.  When  the  first  election  shall  be  held  under  the  amendment  of 
1880  of  sec.  8  of  art.  10  of  the  constitution  of  1870 — at  what  time  that 
amendment  became  operative.  The  amendment  of  section  8  of  article 
10  of  the  constitution  of  1870,  adopted  by  a  vote  of  the  people  in  Novem- 
ber, 1880,  prescribing  the  tenure  of  certain  county  offices,  and  fixing  the 
times  of  the  election  therefor,  became  a  potential  and  operative  part  of 
the  constitution,  at  least  as  soon  as  the  amendment  was  by  the  board  of 
canvassers  declared  adopted,  if  not  as  soon  as  the  polls  were  closed  on 
the  day  of  the  voting  for  its  adoption,  and  thereby  at  once  accomplished 
a  change  in  substance  in  the  condition  of  the  law  in  relation  to  general 
elections  for  the  class  of  county  offices  provided  for,  which  change  was 
immediate.  People  ex  rel.  Lynch  v.  Board  of  Supervisors  of  La  Salle 
County,  495. 

2.  In  considering  particularly  as  to  the  time  for  holding  the  election 
for  county  judges,  county  clerks  and  county  treasurers,  it  was  held,  that 
when  it  was  declared  in  the  amendment  that  these  officers  should  be 
elected  at  a  general  election  to  be  held  in  November,  1882,  it  was  intended 
to  substitute  this  declaration  for  all  law  then  in  force,  whether  constitu- 
tional or  statutory,  regulating  the  times  for  the  general  election  as  appli- 
cable to  them.  The  effect  of  the  adoption  of  the  amendment  was  to 
supersede  the  previous  provisions  for  a  general  election  for  these  officers 
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in  November,  1881,  and  thereby  to  extend  the  time  wherein  the  then 
incumbents  should  have  the  right  to  hold  their  offices  until  the  first 
Monday  of  December,  1882.  People  ex  rel.  Lynch  v.  Board  of  Super- 
visors of  La  Salle  County,  495. 

3.  Legislative  construction  of  the  constitution  upon  political  ques- 
tions— how  far  obligatory  upon  the  courts.  In  considering  the  con- 
struction to  be  given  to  a  clause  of  the  constitution,  it  is  a  rule  of  law 
that  where  the  questions  involved  are  purely  political  in  their  character, 
and  depend  upon  the  construction  to  be  given  to  provisions  of  doubtful 
interpretation,  the  court  will  not  only  give  great  consideration  to  a  con- 
struction given  by  the  political  departments  of  the  State,  but  awill  gen- 
erally follow  such  construction  implicitly.     Ibid.  495. 

4.  So  the  legislation  of  1881,  enacted  by  the  General  Assembly  and 
approved  by  the  Governor,  repealing  the  statutes  providing  for  a  general 
election  of  county  officers  in  November,  1881,  and  in  lieu  thereof  pro- 
viding for  the  election  of  such  officers  in  November,  1882,  may  be 
regarded  as  a  construction  of  this  amendment  of  the  constitution  as 
intended  to  supersede  and  dispense  with  such  an  election  in  1881.  It  is 
considered  that  such  a  construction  in  such  a  case  ought  not  to  be  disre- 
garded, as  affording  an  additional  reason  in  support  of  the  construction 
given  by  the  court.     Ibid.  495. 

5.  Constitutionality  of  the  act  of  1881.  This  legislation  of  1881, 
while  it  operates  practically  to  extend  the  terms  of  office  of  the  present 
incumbents  of  these  county  offices  for  one  year,  is  not  obnoxious  to  the 
objection  that  it  is  in  violation  of  that  provision  of  the  constitution  which 
forbids  the  abridgment  or  extension  of  those  terms  of  office  by  statute, — 
for,  the  constitutional  amendment  of  1880,  in  requiring  an  election  in 
1882,  permits  but  one  of  two  plans  to  be  adopted  by  means  of  which 
effect  can  be  given  to  it — either  to  hold  an  election  in  November,  1881, 
as  heretofore,  and  limit  the  terms  of  the  officers  then  elected  to  one 
year,  or  to  omit  the  election  in  1881,  and  extend  the  terms  of  the  present 
incumbents  for  one  year;  and  the  amendment  being  silent  on  this  par- 
ticular subject,  it  may  well  be  implied  that  a  discretion  was  given  the 
General  Assembly  to  select  between  the  two  plans,  either  of  which 
would  result  in  legislation  inhibited  by  the  letter  of  the  constitution,  but 
without  the  adoption  of  one  of  which  the  end  sought  by  the  amendment 
could  not  be  attained.     Ibid.  495. 

County  tbeasukees. 

6.  Extension  of  their  terms  of  office  for  one  year,  under  the  con- 
stitutional amendment  of  1880.  A  county  treasurer  who  was  elected  at 
the  general  election  held  in  November,  1879,  continued  to  hold  the  office 
until  the  27th  day  of  February,  1881,  at  which  time  he  died.  Under  the 
constitution  and  law  in  force  at  the  time  of  his  election,  the  term  for 
which  he  was  elected  would  have  expired  on  the  first  Monday  of  Decem- 
ber, 1881.     But  the  amendment  of  1880  of  sec.  8  of  art.  10  of  the  con- 
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stitution  of  1870,  with  the  legislation  in  pursuance  thereof,  operated  to 
•  extend  the  terms  of  office  of  the  then  present  incumbents  of  the  office 
of  county  treasurer,  and  of  certain  other  county  offices,  until  the  first 
Monday  of  December,  1882.  So  the  unexpired  part  of  the  term,  in  this 
case,  was  more  than  one  year,  and  it  was  directed  that  a  special  election 
be  ordered  to  fill  the  vacancy,  it  not  being  competent  for  it  to  be  filled 
by  appointment,  except  when  the  unexpired  portion  of  the  term  is  less 
than  one  year.     People  ex  rel.  Stinger  v.  Kingsbury,  509. 

Irregularities — not  fatal. 

7.  Mere  irregularities  in  conducting  an  election  and  counting  the 
votes,  not  proceeding  from  any  wrongful  intent,  which  deprive  no  legal 
voter  of  his  vote  and  do  not  change  the  result,  will  not  vitiate  the  elec- 
tion, so  as  to  justify  the  rejection  of  the  entire  poll  of  the  town  or  pre- 
cinct in  which  the  irregularities  occurred.     Hodge  v.  Linn,  397. 

8.  The  failure  to  number  the  ballots  cast  at  an  election,  and  to  count 
the  votes  in  the  manner  required  by  the  statute,  and  to  string  the  ballots 
on  a  thread  or  twine  in  the  order  of  their  reading,  and  the  allowance  of 
persons  not  judges  or  clerks  of  the  election  to  assist  in  counting  the 
votes,  and  the  presence  of  persons  in  the  room  during  the  count  not 
challengers  or  officers,  where  nothing  appears  to  show  any  injurious 
effect,  or  that  the  votes  were  not  truly  counted,  will  not  justify  the 
court,  on  a  contest  of  the  election,  to  exclude  the  entire  poll  and  vote  of 
a  town  as  fraudulent  and  void.  The  rules  prescribed  by  the  statute  in 
respect  to  these  particulars  are  directory  merely, — not  jurisdictional  or 
imperative.     Ibid.  397. 

EMINENT  DOMAIN. 
Property  condemned  must  be  necessary. 

1.  The  law  authorizing  the  condemnation  of  private  property  for 
railroad  purposes,  is  limited  to  such  property  as  is  necessary  for  the  pur- 
pose in  question,  and  no  condemnation  proceedings  can  lawfully  be  had 
of  property  not  necessary  for  the  construction  or  use  of  the  road.  But 
this  necessity  need  not  be  made  certain  before  it  is  lawful  to  proceed 
with  the  condemnation.  Chicago  and  West.  Ind.  Railroad  Co.  et  al.  v. 
Dunbar  et  al.  110. 

.  Condemnation  for  right  of  way. 

2.  Damages  by  taking  right  of  way  not  limited  to  part  appropriated. 
In  a  proceeding  to  condemn  a  right  of  way  by  one  railroad  company 
across  the  right  of  way  of  another  company  upon  certain  blocks,  the 
company  wThose  franchise  is  sought  to  be  taken  in  part  will  not  be 
restricted  in  its  compensation  to  the  damage  to  its  right  of  way  or  rail- 
road property  within  the  blocks.  In  such  case  it  will  be  competent  for 
the  defendant  company  to  show  and  recover  for  damages  it  would  be 
subjected  to  by  placing  obstructions  upon  its  right  of  way,  in  maintain- 
ing and  operating  the  proposed  new  road,  whereby  access  to  different 
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parts  of  its  line  would  be  interfered  with,  and  its  capacity  for  the  trans- 
action of  business  destroyed  or  impaired.  Lake  Shore  and  Michigan 
Southern  Ry.  Co.  et  al.  v.  Chicago  and  West.  Ind.  Railroad  Co.  21. 

3.  As  affecting  another  railroad — injury  to  entire  right  of  way 
interfered  with,  a  proper  element  of  damage.  Although  a  right  of  way 
of  a  railroad  company  is  limited  to  the  use  of  the  land  for  the  construc- 
tion, maintenance  and  operation  of  a  railroad  upon  it,  this  limited  use 
is  property,  and  any  interference  with  it  at  any  point,  by  condemnation 
for  another  railroad,  whereby  the  use  is  impaired,  may  be  considered  in 
connection  with  and  as  affecting  its  use  as  an  entirety.     Ibid.  21. 

4.  Damages  when  property  is  adapted  only  to  a  special  use.  Where 
land  has  no  market  value,  from  the  fact  of  its  being  used  as  a  right  of 
way  for  a  railroad,  and  devoted  to  a  special  use  of  making  railroad  trans- 
fers, estimates  of  its  value  with  reference  to  such  use,  by  those  compe- 
tent to  speak  in  that  regard,  should  be  received  on  the  question  of 
compensation  to  be  paid  for  its  condemnation  for  the  use  of  another 
railroad  company  for  its  right  of  way,  and  it  is  error  to  refuse  such 
evidence.     Ibid.  21. 

5.  On  proceedings  to  condemn  a  strip  of  land  across  the  right  of  way 
of  a  railroad  company,  a  limitation  of  the  damages  to  those  for  physical 
injury  to  the  land  sought  to  be  condemned  for  another  railroad,  will  be 
too  restricted.  The  defendant  should  be  allowed  to  recover  for  the 
obstruction  of  the  use  of  its  remaining  property,  and  for  all  damage  to 
it  resulting  from  the  operation  of  the  second  railroad  on  the  strip  so 
taken.     Ibid.  21. 

OEDEE  OF  CONDEMNATION — IS  A  JUDGMENT. 

6.  How  far  conclusive.  An  order  affirming  an  assessment  of  dam- 
ages for  property  taken  for  the  public  use  is  a  judgment,  and  a  final 
determination  of  the  disputed  facts  and  law  of  the  case.  Until  reversed, 
or  otherwise  impeached,  it  is  conclusive  on  the  parties  as  to  the  questions 
involved.     Beveridge  v.  West  Chicago  Park  Comrs.  75. 

INTEEEST  ON  CONDEMNATION  MONEY. 

7.  Whether  allowable.     See  INTEKEST,  1. 

ESTOPPEL. 
Giving  waeeant  to  confess  judgment. 

As  an  estoppel  to  the  right  to  plead  a  set-off  on  opening  the  judg- 
ment.    Borchsenius  v.  Canutson,  82.     See  SET- OFF,  1. 

EVIDENCE. 
Paeol  evidence. 

1.  As  to  agreement  at  the  time  of  making  written  contract.  Parol 
testimony  that  at  the  time  of  the  execution  of  a  written  agreement  for 
the  sale  of  a  partner's  interest  in  a  partnership,  he  agreed  to  let  his  name 
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remain  as  a  member  of  the  firm,  is  admissible  in  a  suit  by  a  third  person 
seeking  to  charge  him  as  a  partner.  Such  evidence  does  not  vary  the 
terms  or  conditions  of  the  written  contract,  and  such  agreement  is  not  in 
any  proper  sense  a  part  of  it.     Gammon  v.  Huse,  234. 

TO  EXPLAIN  A  LATENT  AMBIGUITY. 

2.  The  ambiguity  in  respect  to  the  description  of  the  property  con- 
veyed was  a  latent  ambiguity — disclosed  only  by  extrinsic  evidence — and 
such  evidence  was  admissible  to  explain  the  ambiguity.  Sharp  v. 
Thompson,  447. 

Certified  copy  of  plat  of  school  districts. 

3.  On  the  trial  of  one  for  passing  a  fictitious  school  order,  purport- 
ing to  have  been  given  by  the  directors  of  a  school  district,  the  court 
admitted  in  evidence  a  certified  copy  of  the  plat  of  school  districts  of 
the  county  by  the  county  clerk,  the  certificate  failing  to  show  that  the 
clerk  was  the  keeper  of  the  original  records:  Held,  that  the  defect,  if 
any,  was  obviated  by  the  testimony  of  the  clerk,  as  a  witness,  that  the 
original  was  in  his  office,  and  that  the  paper  was  a  true  copy  of  the  latest 
plat.     Langdale  v.  The  People,  263. 

Sworn  answer  in  chancery. 

4.  As  evidence.  A  sworn  answer  tp  a  bill  in  chancery,  in  which  the 
defendant's  oath  is  not  waived,  is  evidence,  so  far  as  it  is  responsive,  and 
must  be  overcome  by  other  evidence,  or  it  will  prevail.  Cissna  v.  Walters 
et  al.  623. 

Weight  of  evidence. 

5.  The  sworn  answer  of  two  defendants,  and  their  testimony,  as  to  a 
settlement  with  a  complainant,  and  its  fairness,  is  not  overcome  by  the 
testimony  of  the  complainant  alone,  impeaching  its  fairness.  Bennett 
v.  Walker  et  al.  525. 

General  statements  of  witness. 

6.  Controlled  by  particular  facts  stated.  Where  a  party  or  witness 
makes  a  general  statement,  which,  from  its  very  nature,  must  consist  in 
a  large  degree  of  mere  matter  of  opinion,  and  in  the  same  connection 
makes  a  specific  statement  of  fact  relating  to  the  same  subject  which  is 
inconsistent  with  the  general  statement,  the  latter  must  be  considered  as 
modified  and  controlled  by  the  subsequent  specific  statement.  Cissna  v. 
Walters  et  al.  623. 

Burden  of  proof. 

7.  On  a  bill  in  chancery  to  set  aside  a  judgment  on  a  note,  on  the 
ground  the  note  was  given  before  the  law  authorized  the  complainant,  a 
married  woman,  to  execute  such  a  contract,  the  note  being  dated  on  the 
day  the  law  authorizing  her  to  make  contracts  of  that  character  took 
effect,  the  burden  of  proof  rests  upon  the  complainant  to  establish  the 
allegations  in  her  bill  by  a  preponderance  of  evidence.  Knisely  v.  Samp- 
son, 573. 
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AS  TO  EXISTENCE  OF  A  SECKET  TRUST. 

8.  In  respect  to  a  conveyance  alleged  to  have  been  made  in  fraud  of 
creditors — evidence  admissible.  Moore,  Admr.  v.  Wood  et  al.  451.  See 
FEAUDULENT  CONVEYANCES,  4. 

New  party — evidence  previously  taken. 

9.  Rights  of  the  new  party  as  to  such  evidence.    See  PEACTICE,  3. 
Stockholders  in  insurance  companies. 

10.  Of  the  character  and  sufficiency  of  the  evidence  to  enforce  their 
liability.     Black  v.    Womer,  328.     See  COEPOEATIONS,  7,  8. 

Dying  declarations. 

11.  In  exoneration  of  one  who  has  inflicted  a  death  wound — not 
admissible.     Mack  v.  The  People,  242.     See  CKIMINAL  LAW,  7. 

Evidence  in  criminal  cases. 

12.  Generally.     Same  title,  5,  6. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions — when  not  necessary. 

1.  On  questioning  judgment  for  taxes.     See  PEACTICE,  6. 
Amending  bill  of  exceptions — in  vacation. 

2.  Power  of  a  judge  in  that  regard.  Devine  v.  The  People,  290. 
See  AMENDMENTS,  2,  3,  4. 

FINAL  DECEEE. 
What  constitutes. 

1.  In  a  proceeding  by  the  Auditor  for  the  dissolution  of  an  insur- 
ance company.     See  APPEALS  AND  WEITS  OF  EEEOE,  3. 

2.  In  suit  for  separate  maintenance  to  wife — whether  decree  is 
final  or  only  interlocutory.     Same  title,  2. 

FOEMEE  ADJUDICATION. 

As  to  the  matter  of  a  second  appeal. 

1.  On  a  second  appeal  to  this  court,  the  propriety  of  the  decision  of 
this  court  as  to  a  point  in  the  case  on  the  first  appeal,  is  not  open  for 
review.  Its  reconsideration  can  be  had  only  by  a  rehearing.  Moshier  v. 
Norton  et  al.  63. 

FOEMEE  DECISIONS. 
Execution  of  contracts  by  corporations. 

1.  Of  the  mode.  The  proper  mode  of  executing  a  promissory  note 
by  a  religious  society  or  congregation  incorporated  under  our  statute,  is 
by  the  use  of  the  individual  names  of  the  trustees,  with  their  corporate 
name  appended.  Some  of  the  requirements  in  respect  to  the  mode  of 
executing  deeds  of  conveyance  of  real  estate  by  such  corporations,  as 
held  in  Lombard  v.  Chicago  Sinai  Congregation,  64  111.  487,  do  not 
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apply  to  a  promissory  note.     There  is  no  granting  or  concluding  clause 
in  the  latter;  the  name  of  the  promisor  need  not  appear  therein  at  all; 
the  signature  thereof  to  the  note  is  enough.    New  Market  Savings  Bank 
v.  Gillet,  254. 

Supreme  Court — practice. 

2.  Reviewing  questions  of  fact  in  chancery  cases.  The  amendment 
of  section  88  of  the  Practice  act,  in  1879,  by  which  the  class  of  cases 
which  might  be  brought  directly  to  this  court  was  changed  so  as  to 
exclude  criminal  cases  below  the  grade  of  felony  from  the  enumeration, 
and  so  as  to  add  to  the  enumeration  cases  in  which  the  construction  of 
the  constitution  is  involved,  and  cases  relating  to  the  revenue,  or  in 
which  the  State  is  interested,  has  no  effect  upon  the  consideration  of 
questions  of  fact  in  chancery  cases,  there  never  having  been  any  legisla- 
tion on  that  subject  in  either  sections  88  or  89  of  that  act.  In  Gravett 
et  al.  v.  Davis,  92  111.  191,  and  Morris  v.  Preston,  93  111.  219,  "cases  in 
chancery"  are  recognized  as  being  among  the  cases  referred  to  in  sec.  89 
of  the  Practice  act  as  "enumerated  in  sec.  88"  of  that  act  before  its  amend- 
ment in  1879,  in  considering  in  what  cases  the  Supreme  Court  might 
review  controverted  questions  of  fact.  But  both  those  cases  were  actions 
at  law,  so  that  all  that  was  really  adjudged  was  that  the  cases  in  hand 
were  not  enumerated  in  sec.  88.     Moore  v.  Tierney,  207. 

FRANCHISE. 

Whether  involved  in  suit. 

1.  A  bill  to  enjoin  a  party  from  obstructing  a  highway,  the  exist- 
ence of  which  is  denied,  does  not  involve  a  freehold  or  a  franchise, 
within  the  meaning  of  the  statute  relating  to  appeals  to  this  court  and 
writs  of  error.     Richards  v.  The  People  ex  rel.  Thompson,  423. 

An  office  is  not  a  franchise. 

2.  Within  the  Practice  act— concerning  appeals.  See  APPEALS 
AND  WRITS  OF  ERROR,  12. 

FRAUD. 
Obtaining  conveyance  of  land  by  fraud. 

1.  Where  the  purchaser  of  land  under  a  bond  for  a  deed  induces  his 
vendor  to  make  a  deed,  to  be  left  with  the  assignee  of  the  notes  given  for 
the  purchase  money,  for  delivery  only*  upon  payment  of  such  notes,  and 
fraudulently  obtains  possession  of  such  deed  without  payment,  and  puts 
the  same  upon  record,  such  deed  will  be  set  aside  as  to  him  and  a  pur- 
chaser from  him  with  notice  of  the  fraud,  and  the  land  be  ordered  sold 
for  the  payment  of  the  notes.     Hutchinson  et  al.  v.  Crane  et  al.  269. 
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Preference  of  creditors. 

1.  An  insolvent  debtor  has  the  right  to  prefer  one  creditor  to  others, 
by  making  him  a  sale  of  all  his  stock  of  goods  in  payment  of  the  debt,  or 
in  part  payment.     Gccmbel  et  al.  v.  Arnett  et  al.  34. 

Secret  trust  reserved  to  grantor. 

2.  A  debtor  can  not  convey  real  estate  to  another,  to  be  held,  wholly 
or  in  part,  in  secret  trust  for  himself,  so  as  to  cut  off  the  rights  of  exist- 
ing creditors; — for  although  such  a  transaction  may  be  upon  a  valuable 
consideration,  yet  it  lacks  the  element  of  good  faith.  While  it  professes 
to  be  an  absolute  conveyance  on  its  face,  there  is  a  concealed  agreement 
between  the  parties  to  it  inconsistent  with  its  terms,  securing  a  benefit  to 
the  grantor  at  the  expense  of  those  he  owes.  A  trust  thus  secretly  created, 
whether  so  intended  or  not,  is  a  fraud  on  creditors,  because  it  places 
beyond  their  reach  a  valuable  right,  and  gives  to  the  debtor  the  beneficial 
enjoyment  of  what  rightfully  belongs  to  them.  Moore,  Admr.  v.  Wood 
et  al.  451. 

3.  Where  the  secret  trust  reserves  to  the  grantor  future  support,  the 
gist  of  the  objection  to  the  transaction  consists,  not  in  the  amount  to  be 
paid  to  the  grantor  on  that  account,  but  in  the  fact  that  the  promise  of 
future  support  forms  part  of  the  consideration  as  an  inducement  to  the 
transfer.  Where  it  is  shown  that  the  present  consideration  is  inadequate 
to  satisfy  his  debts,  whatever  may  be  the  amount  secured  to  the  debtor, 
the  law,  instead  of  endeavoring  to  determine  what  part  of  the  considera- 
tion is  money  or  other  property,  and  what  part  is  to  be  paid  in  future 
support  of  the  grantor,  and  holding  the  grantee  responsible  for  the  latter 
sum,  will  treat  the  conveyance  as  a  nullity,  as  between  the  grantee  and 
the  creditors  of  the  grantor,  and  hold  the  property  liable  for  their  claims. 
Ibid.  451. 

4.  Evidence  is  admissible,  however,  upon  the  question  of  fact 
whether  a  secret  trust  really  does  exist.  If  the  future  support  provided 
for  was  a  mere  gratuity  tendered  by  the  grantee,  then  it  would  be  subject 
to  be  revoked  at  any  time,  and  could  not,  even  as  between  them,  create  a 
trust.  But,  presumptively,  where  the  future  support  of  the  grantor  is 
reserved,  it  represents  an  equivalent  value  in  the  property  conveyed, — 
so  the  burden  is  upon  the  grantee  to  overcome  such  presumption  by  a 
clear  and  satisfactory  preponderance  of  evidence.     Ibid.  451. 

FEEEHOLD. 
Whether  freehold  involved  in  suit. 

1.  Bill  to  remove  cloud  upon  title — and  of  a  decree  giving  the  option 
to  convey  land  or  pay  liquidated  damages.  See  APPEALS  AND 
WEITS  OF  EEEOE,  6. 

2.  Bill  to  set  aside  tax  deed,  alleging  redemption.    Same  title,  10. 
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FREEHOLD.     Whether  freehold  involved  in  suit.     Continued. 

3.  On  interpleader  in  attachment  suit — contesting  title  to  land 
levied  on.     See  APPEALS  AND  WKITS  OF  ERROR,  7. 

4.  On  bill  to  foreclose  mortgage  on  real  estate.     Same  title,  8. 

5.  Foreclosure  of  mortgage,  and  reforming  the  mortgage  for  mis- 
description.    Same  title,  9. 

6.  On  bill  to  enjoin  a  person  from  obstructing  a  highway.  Same 
title,  11. 

GUARDIAN  AND  WARD. 
Guardian's  sale  of  ward's  land. 

1.  Setting  the  same  aside — of  the  conditions  thereof.  A  bill  by  an 
infant  to  set  aside  a  sale  of  his  lands  under  a  proceeding  by  his  guardian 
to  assign  dower,  and  for  a  partition  between  the  infant  and  his  mother, 
which  shows  that  an  abundance  of  means  for  the  support  of  the  ward 
came  to  the  guardian,  and  that  such  infant  was  the  sole  owner  of  the 
land,  subject  only  to  the  dower  of  his  mother,  and  that  the  guardian  and 
mother  entered  into  an  unlawful  combination  for  the  purpose  of  convert- 
ing his  estate  to  their  own  use,  under  which  a  decree  of  sale  was  pro- 
cured and  the  sale  made,  presents  sufficient  ground  for  the  relief  sought. 
Reynolds  v.  McCurry  et  al.  356. 

2.  Where  a  guardian,  under  a  void  decree,  sells  the  land  of  his  ward, 
and  appropriates  the  purchase  money  to  his  own  uses  the  ward  will  not 
be  required  to  restore  to  the  purchaser  the  price  paid  by  him  as  a  condi- 
tion precedent  to  having  the  sale  set  aside.     Ibid.  356. 

3.  It  is  the  general  rule  that  where  the  consideration  of  a  conveyance 
by  an  infant  has  been  expended  so  that  he  is  not  in  a  condition  to  restore 
it,  he  may  nevertheless  avoid  the  conveyance.  It  is  only  when  he  still 
has  the  consideration  that  he  will  be  compelled  to  return  it.     Ibid.  356. 

GUARDIAN'S  BOND. 
Liability  of  surety. 

Of  its  extent — impeaching  guardian's  report — subrogation.  Fogarty 
et  al.  v.  Ream  et  al.  366.     See  SURETY,  1,  2,  3. 

HIGHWAYS. 
Bridges. 

1.  Bridges  on  town  lines — right  of  one  town  to  call  on  the  other  for 
contribution.  In  the  absence  of  any  agreement  between  the  commis- 
sioners of  highways  of  two  adjoining  towns  in  regard  to  the  erecting  or 
repairing  of  a  bridge  on  the  town  line,  no  action  can  be  maintained  by 
the  one  town  against  the  other  to  recover  for  any  portion  of  the  money 
expended  on  such  bridge.  In  a  suit  by  one  town  against  another  to 
compel  the  latter  to  contribute  to  the  cost  of  a  bridge  on  the  town  line, 
an  agreement  between  the  officers  of  the  two  towns  in  respect  to  such 
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HIGHWAYS.     Beidges.     Continued. 

bridge  must  be  averred  and  shown,  to  authorize  a  recovery.     Comrs.  of 
Highways  v.  Comrs.  of  Highways,  631. 

2.  Inability  of  town  to  incur  the  whole  expense — duty  of  county  to 
give  its  aid.  Where  the  commissioners  of  highways  of  a  town  have 
determined  that  the  construction  of  a  bridge  across  any  stream  in  their 
town  in  a  public  highway  is  necessary,  and  that  the  cost  thereof  is 
too  great  a  burden  to  be  reasonably  borne  by  the  town,  and  apply  to  the 
county  board  for  an  appropriation  for  one-half  the  cost  of  its  construc- 
tion, the  commissioners  having  provided  for  the  other  half  of  the  neces- 
sary expenses,  the  county  board  is  required  by  law  to  make  the  desired 
appropriation  from  the  county  treasury.  In  such  a  case  the  county 
board  has  no  discretion  to  refuse  the  aid  sought.  People  ex  rel.  Comrs. 
of  Highways  v.  Board  of  Supervisors  of  Iroquois  County,  640. 

HOMESTEAD. 
Whethee  the  eight  established. 

1.  By  the  evidence.  On  the  claim  of  a  homestead  by  the  minor 
children  of  a  deceased  person,  the  proof  showed  that  the  deceased  occu- 
pied the  premises  up  to  the  time  of  his  death  by  residence  thereon,  that 
he  was  married,  had  children,  and  that  he  lived  with  them  on  the  premises 
as  the  head  of  the  family,  and  that  the  land  was  not  of  the  value  of  $1000: 
Held,  that  the  proof  was  clearly  sufficient,  and  brought  the  case  within 
every  requirement  of  the  statute.     Kingman  v.  Higgins  et  al.  319. 

Of  the  eelease — oe  extinguishment. 

2.  Can  be  made  only  in  the  statutory  mode.  The  homestead  right 
can  be  released  or  waived  only  by  a  writing  to  that  effect  by  the  house- 
holder, acknowledged  as  required  by  the  statute,  or  by  the  surrender  or 
abandonment  of  possession  to  a  purchaser  under  a  conveyance.  It  can 
not  be  waived  by  any  parol  declaration  not  carried  into  effect.     Ibid.  319. 

3.  Widow  can  not  release  after  her  abandonment.  After  a  widow 
has  permanently  abandoned  the  homestead  of  her  deceased  husband, 
and  the  children  of  her  husband  by  a  former  wife,  taking  her  own  infant 
child  with  her,  she  will  have  no  interest  in  the  estate  of  homestead  to 
release,  and  any  attempt  on  her  part  to  do  so  will  be  void  as  to  the  minor 
step-children  remaining  upon  the  premises,  and  they  will  succeed  to  such 
estate.     Ibid.  319. 

4.  Right  of  widow  to  abandon  or  release  children's  right.  The 
widow  of  a  deceased  householder  being  the  natural  guardian  of  her  own 
infant  child,  may  bind  it  by  her  abandonment  or  release  of  the  home- 
stead, but  being  under  no  obligation  to  support  the  minor  children  of  her 
husband  by  a  previous  wife,  and  having  no  power  or  control  over  them, 
she  has  no  power  whatever  to  release  or  transfer  their  rights  in  the 
homestead.     Ibid.  319. 
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HOMESTEAD.     Of  the  release — or  extinguishment.     Continued. 

5.  Right  of  minor  children — how  extinguished.  Where  a  home- 
stead estate  devolves  upon  the  minor  children  of  a  deceased  owner,  it 
can  be  extinguished  only  by  an  order  of  court  directing  a  release  thereof. 
Kingman  v.  Higgins  et  al.  319. 

Limitation  as  to  purchase  money. 

6.  Whether  debt  is  for  purchase  money.  Where  the  assignee  of 
notes  given  for  a  part  of  the  purchase  price  of  land,  by  an  arrangement 
with  the  principal  maker,  who  was  the  purchaser  of  the  land,  surrenders 
the  notes  and  takes  from  him  in  lieu  thereof  the  note  of  the  purchaser 
alone,  with  a  trust  deed  on  the  land  to  secure  the  note,  the  debt  will  be 
unchanged,  and  will  remain  a  debt  incurred  for  the  purchase  money. 
Williams  v.  Jones  et  al.  362. 

7.  The  exception  in  statute  is  not  confined  to  vendor's  lien.  The 
object  of  the  limitation  of  the  homestead  exemption  to  debts  not  incurred 
for  the  purchase  money  is  not  merely  to  protect  the  vendor's  lien, — so, 
although  there  be  a  waiver  of  the  lien  by  taking  other  security  for  the 
purchase  money,  the  holder  of  the  indebtedness  will  not  thereby  lose 
the  protection  of  the  statute.     Ibid.  362. 

ILLINOIS  CENTKAL  KAILKOAD  LANDS. 
When  subject  to  taxation.     See  TAXATION,  1. 

INDICTMENT.     See  CKIMINAL  LAW,  1,  2,  3. 

INFANTS. 
Avoiding  their  contracts. 

1.  Whether  consideration  must  be  restored.  It  is  the  general  rule 
that  where  the  consideration  of  a  conveyance  by  an  infant  has  been 
expended  so  that  he  is  not  in  a  condition  to  restore  it,  he  may  neverthe- 
less avoid  the  conveyance.  It  is  only  when  he  still  has  the  consideration 
that  he  will  be  compelled  to  return  it.     Reynolds  v.  McCurry  et  al.  356. 

INJUNCTIONS. 

TO  RESTRAIN  COLLECTION  OF  TAXES. 

1.  On  assessment  to  pay  illegal  municipal  bonds.  Where  bonds 
have  been  issued  by  a  township  to  a  railroad  company,  under  a  vote  at 
an  election  held  without  authority  of  law,  neither  the  State  nor  the  local 
officers  have  authority  to  cause  a  tax  to  be  levied  for  the  payment  of  the 
principal  or  interest  of  such  bonds,  and  they  may  be  enjoined  from 
attempting  to  do  so.     Ruts  et  al.  v.  Calhoun  et  al.  392. 

INSTKUCTIONS. 

Instructions  construed. 

1.    As  to  cause  of  accident  in  suit  for  neg  ligence.     In  a  suit  to  recover 
for  a  personal  injury  claimed  to  have  resulted  from  the  negligence  of  the 
44—100  III. 
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INSTRUCTIONS.     Instructions  construed.     Continued. 

defendant  railroad  company,  an  instruction  for  the  plaintiff,  that  if,  while 
the  plaintiff  was  crossing  the  track,  the  defendant  ran  its  train  upon  the 
track,  recklessly  and  negligently,  without  ringing  a  bell  or  blowing  a 
whistle,  or  giving  a  warning  of  any  kind,  and  ran  a  car  upon  and  against 
the  plaintiff's  wagon,  thereby  smashing  the  same  and  throwing  plaintiff 
from  his  seat  in  the  wagon,  thereby  causing  to  the  plaintiff  serious  injury, 
then  plaintiff  is  entitled  to  recover,  especially  in  view  of  the  conflicting 
character  of  the  evidence,  was  held  not  erroneous,  as  omitting  the  vital 
condition  that  the  reckless  running  of  the  train,  and  failing  to  give  the 
usual  signals,  must  have  been  the  cause  of  the  accident.  The  word 
"thereby,"  in  the  instruction,  was  intended  to  refer  to  all  that  preceded 
it,  both  as  to  the  act  of  propulsion  and  the  act  of  striking.  Union 
Rolling  Mill  Co.  v.  Gillen,  52. 

2.  As  to  whether  it  assumes  that  a  witness  had  been  contradicted. 
An  instruction  given  on  behalf  of  the  prosecution  upon  the  trial  of  a 
person  indicted  for  manslaughter,  and  who  testified  in  his  own  behalf, 
directed  the  jury  that  in  determining  the  degree  of  credibility  to  be 
accorded  to  the  testimony  of  the  accused,  they  should  take  into  consid- 
eration the  fact,  if  it  was  a  fact,  that  he  had  been  contradicted  by  other 
witnesses.  On  objection  that  the  jury  would  understand  from  this  that 
the  court  believed  the  accused  had  been  contradicted,  it  was  held,  that 
the  instruction  would  not  bear  any  such  construction.  Mozck  v.  The 
People,  242. 

Given  on  the  court's  own  motion. 

3.  May  supersede  others  asked.  "Where  the  court  gives  an  instruc- 
tion of  its  own  in  place  of  others  refused,  which  fairly  states  the  law  of 
the  case,  the  party  asking  those  refused  will  have  no  cause  of  complaint. 
Pennsylvania  Co.  v.  Rudel,  603. 

On  trial  before  the  court  without  a  jury. 

4.  As  to  the  mode  of  preserving  questions  of  law.  See  PRAC- 
TICE, 4. 

INSURANCE. 

Construction  of  policy. 

1.  Most  strongly  against  the  company.  Insurance  contracts  being 
signed  by  the  insurer  only,  and  prepared  by  persons  acting  in  the  exclu- 
sive interest  of  the  insurance  company,  the  language  used  is  that  of 
the  insurer,  and  hence  the  provisions  of  the  policy  are  construed  most 
favorably  for  the  insured,  in  case  of  doubt  or  uncertainty  in  its  terms. 
Niagara  Fire  Ins.  Co.  v.  Scammon,  644. 

Notice  of  loss. 

2.  Whether  in  proper  time.  A  provision  in  a  policy  of  insurance 
requiring  the  insured  to  give  immediate  notice  of  a  loss,  is  not  to  be 
taken  literally,  but  only  requires  that  the  notice  shall  be  given  with  due 
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INSURANCE.     Notice  of  loss.     Continued. 

diligence,  under  the  circumstances  of  the  case,  and  without  unnecessary 
and  unreasonable  delay.     Niagara  Fire  Ins.  Co.  v.  Scammon,  644. 

3.  A  policy  of  insurance  against  fire  required  "immediate"  notice  of 
any  loss  to  be  given,  and  a  loss  by  fire  occurred  on  July  14,  1874,  and  a 
notice  of  the  loss  dated  July  29,  1874,  was  served  on  the  agent  of  the 
insurance  company  on  August  5,  1874.  The  insured  testified  that  such 
policy  and  others  at  the  time  of  the  loss  were  in  the  custody  of  a  mort- 
gage company,  that  he  had  no  description  of  them,  that  he  called  on  the 
agent  of  that  company  and  got  them,  and  just  as  soon  as  he  could  be 
about  he  gave  notice  to  the  insurance  companies:  Held,  that  this  court 
could  not  say  the  court  below  erred  in  finding  that  there  had  been  a  com- 
pliance with  the  requirement  of  the  policy  for  giving  "immediate"  notice 
of  the  loss.     Ibid.  644. 

Pboof  of  loss. 

4.  As  to  the  time  of  furnishing — a  policy  construed.  A  clause  in 
a  policy  of  insurance  that  "in  case  of  loss  the  insured  [shall  give  imme- 
diate notice  thereof,  in  writing,  and  shall  render  to  the  company  a  par- 
ticular account  of  said  loss  in  writing,  under  oath,"  etc.,  where  it  is 
further  provided  that  "until  such  proofs  and  certificates  are  produced, 
and  examination  and  appraisal  permitted,  the  loss  shall  not  be  deemed 
proved  or  payable,"  does  not  require  that  proof  of  the  loss  shall  be 
furnished  immediately,  as  in  the  case  of  the  notice  of  the  loss.  But  the 
loss  not  being  payable  until  sixty  days  after  furnishing  proof  thereof, 
and  the  insured  being  limited,  by  the  terms  of  the  policy,  to  one  year 
after  the  loss  in  which  to  sue,  the  insured  is  required  to  furnish  the 
proofs  within  ten  months  from  the  loss.     Ibid.  644. 

INSURANCE  COMPANIES. 
Liability  of  stockholdebs. 

1.  Under  the  general  Insurance  law  of  1869,  and  effect  of  that  act 
upon  companies  previously  organized.  Gulliver  v.  Roelle,  141.  See 
CORPORATIONS,  1  to  6. 

2.  As  to  the  character  and  sufficiency  of  the  proof.  Black  v. 
Womer,  328.     See  CORPORATIONS,  7,  8. 

INTEREST. 
Taking  peivate  peopeety  foe  public  use. 

1.  Interest  on  condemnation  money.  It  being  the  duty  of  park  com- 
missioners to  pay  for  lands  condemned  by  them  for  a  boulevard,  within 
a  reasonable  time  after  confirmation  of  the  proceedings  and  the  title 
to  the  property  is  settled,  they  will  be  held  liable  to  pay  interest  on  the 
compensation  awarded  for  the  property  condemned,  after  demand  made 
by  the  owner  and  the  establishment  of  his  title  to  the  property,  although 
the  land  is  vacant  and  unoccupied,  and  possession  has  not  been  taken. 
Beveridge  v.  West  Chicago  Park  Comrs.  75. 
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INTEREST.     Continued. 
Upon  intebest  coupons. 

2.  Interest  is  properly  allowed  upon  an  interest  coupon  attached  to  a 
bond,  from  and  after  its  maturity,  although  no  such  interest  is  promised 
in  the  same.     Humphreys  v.  Martin  et  al.  592. 

Inteeest-beaeing  county  obdebs. 

3.  Of  the  power  to  issue  them.  County  of  Jackson  v.  Rendleman, 
379.     See  COUNTY  ORDERS,  1. 

Of  the  rate — afteb  judgment. 

4.  On  bill  to  enforce  a  vendor's  lien  when  the  note  has  been  reduced 
to  a  judgment,  the  true  rule  for  ascertaining  the  sum  due  is  to  calculate 
the  interest  on  the  judgment,  and  not  upon  the  note.  Palmer  et  al.  v. 
Harris,  276. 

INURING  OF  AFTER  ACQUIRED  TITLE.     See  CONVEYANCES,  1. 

JOINT  DEBTORS. 
Acts  oe  admissions  of  one — whethee  binding  on  all. 

And  of  partial  payment  by  one  as  operating  to  remove  the  bar  of 
the  Statute  of  Limitations  as  to  the  others.  Kallenbach  v.  Dickinson, 
427.     See  LIMITATIONS,  5,  6. 

JUDGMENTS. 
What  constitutes  a  judgment. 

1.  An  order  affirming  an  assessment  of  damages  for  property  taken 
for  the  public  use  is  a  judgment,  and  a  final  determination  of  the  disputed 
facts  and  law  of  the  case.  Until  reversed,  or  otherwise  impeached,  it  is 
conclusive  on  the  parties  as  to  the  questions  involved.  Beveridge  v. 
West  Chicago  Park  Comrs.  75. 

As  to  one  not  a  paety. 

2.  Judgment  not  binding.     See  PARTIES,  6. 

JUDICIAL  ACTION. 
Removal  feom  office. 

1.  Not  necessarily  a  judicial  act.    See  OFFICE  AND  OFFICERS,  8. 

Amending  bill  of  exceptions. 

2.  Not  allowable  in  vacation.     See  AMENDMENTS,  3. 

JUDICIAL  SALES.     See  MASTER'S  DEED,  1. 
JURISDICTION. 

AS   TO   THE  PEESON. 

Jurisdiction  essential  in  order  to  affect  rights  by  action  of  the  court. 
See  CHANCERY,  15. 
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JUKY. 
Inquiry  as  to  competency. 

1.  A  question  to  jurors  asking  them  to  state  briefly  their  idea  of  the 
duties  of  a  juror,  with  a  view  of  ascertaining  whether  they  were  men  of 
sound  judgment  and  well  informed,  is  not  proper  for  that  or  any  other 
purpose.     Pennsylvania  Co.  v.  Rudel,  603. 

LACHES.     See  LIMITATIONS,  14. 

LANDLORD  AND  TENANT. 

AS    TO   REPAIRS    ON   DEMISED    PREMISES. 

1.  Construction  of  a  lease — as  to  extent  that  tenant  should  repair. 
Where  the  lessee  of  a  store  room  in  a  building  undertakes  to  make  all 
needed  repairs  and  alterations  in  and  about  such  room,  the  lessor,  by 
implication,  will  be  bound  to  keep  the  residue  of  the  building  in  repair, 
so  as  to  protect  such  room.     Bissell  v.  Lloyd  et  al.  214. 

2.  When  tenant  released  from  rent  for  want  of  repairs.  Where  a 
party  rents  a  room  in  a  building  for  a  store  room,  undertaking  to  keep 
the  building,  except  the  particular  room,  in  proper  repair,  and  neglects  to 
repair,  so  that  the  roof  of  the  building  leaks  so  badly  as  to  render  the 
store  room  unfit  for  the  use  for  which  it  is  rented,  and  the  lessee  leaves 
the  same  on  that  account,  the  lessor  will  not  be  entitled  to  recover  rent 
for  the  store  room  for  the  time  after  it  is  abandoned.     Ibid.  214. 

LEASE.     See  LANDLOKD  AND  TENANT,  1,  2. 

LICENSES. 
License  to  milk  dealers. 

Power  of  municipal  corporations.  City  of  Chicago  v.  Bartee,  57. 
See  CORPORATIONS,  15,  16. 

LIENS. 
Sale  by  one  partner  to  another. 

1.  A  promise  by  the  purchasing  partner  to  pay  debts  of  the  firm 
creates  no  lien  on  the  goods  sold.  Gozmbel  et  al.  v.  Arnett  et  al.  34. 
See  PARTNERSHIP,  4. 

AS   TO   TAXES   PAID   BY  MORTGAGEE. 

2.  When  he  will  be  subrogated  to  the  lien  of  the  State.  Sharp  v. 
Thompson,  447.     See  MORTGAGES,  10. 

LIMITATIONS. 

AS  TO  WRIT  OP  ERROR— HOW  PRESENTED. 

1.  In  the  absence  of  a  plea  of  the  Statute  of  Limitations  to  a  writ  of 
error,  or  some  other  matter  in  the  record  showing  that  the  suit  brought 
by  a  minor  comes  too  late,  a  suggestion  in  argument  that  the  suit  is  not 
brought  in  time  can  not  be  considered.     Parkhurst  v.  Race  et  al.  558. 
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LIMITATIONS.     Continued. 
Partial  payment — implied  new  peomise. 

2.  In  order  to  remove  the  bar  of  the  Statute  of  Limitations  in 
respect  to  a  debt,  there  must  be  a  new  promise  to  pay  the  debt.  But  to 
bind  a  party  to  a  new  promise  there  must  exist  the  elements  essential  to 
a  new  contract,  express  or  implied.  There  must  be  such  circumstances 
as  will  reasonably  authorize  an  inference  of  an  intention  to  waive  the 
bar  of  the  statute.  There  must  be  affirmative  action  or  conduct  designed 
to  prospectively  affect  the  rights  of  the  parties  to  the  prior  contract.  Kal- 
lenbach  v.  Dickinson,  427. 

3.  This  new  promise  may  be  implied  from  the  fact  of  a  partial  pay- 
ment made  after  the  bar  of  the  statute  has  become  complete,  by  the 
party  originally  chargeable.  But  in  order  to  authorize  the  inference  of  a 
new  promise  from  the  fact  of  such  payment,  the  party  making  the  pay- 
ment, and  sought  to  be  charged  thereby,  must  have  had  an  affirmative 
intention  in  making  the  payment,  and  that  it  should  be  applied  to  the 
particular  debt.     Ibid.  427. 

4.  In  respect  to  the  effect  to  be  given  to  the  making  of  a  partial  pay- 
ment, as  authorizing  the  inference  of  a  new  promise,  payment  before 
the  bar  is  complete,  thereby  arresting  the  running  of  the  statute  so  that 
it  shall  commence  to  run  anew,  and  payment  afterward,  whereby  the  bar 
of  the  statute  is  removed,  rest  upon  precisely  the  same  principle.  In 
either  case,  if  the  running  of  the  statute  is  arrested,  or  if  the  bar  already 
complete  is  removed,  it  is  because  of  the  new  promise,  express  or 
implied,  and  it  is  that  new  promise, — i.  e.,  contract,— resting  upon  the 
consideration  of  the  old  debt,  where  the  statute  is  pleaded,  that  is  replied 
to  take  the  case  out  of  the  statute.  In  either  case  the  same  elements  of 
contract  must  exist.     Ibid.  427. 

AS  TO  JOINT  DEBTOES — PAETIAL  PAYMENT  BY  ONE. 

5.  Of  its  effect  as  removing  the  bar  of  the  statute  as  to  others.  It 
is  doubtless  the  law  that  joint  debtors,  in  matters  respecting  their  joint 
indebtedness,  may,  to  a  certain  extent,  bind  each  other  by  their  admis- 
sions,— but  this  can  only  be  as  to  facts  affecting  rights  or  remedies  then 
existing.  The  admissions  must  relate  to  matters  showing  what  are  the 
terms  of  a  contract  already  made,  or  whether  it  has  been  performed  or 
otherwise  discharged.  The  idea,  however,  can  not  be  sanctioned,  that 
a  co-debtor,  merely  because  he  is  such,  has  authority  to  bind  his  asso- 
ciates to  a  new  contract,  although  it  may  be  in  regard  to  the  old  debt. 
Ibid.  427. 

6.  In  the  case  of  joint  debtors,  therefore,  a  partial  payment  by  one, 
without  the  knowledge  or  assent,  or  subsequent  ratification,  of  the  others, 
will  not  operate  to  bind  the  latter  so  as  to  authorize  the  inference  of  a 
new  promise  on  their  part,  and  therefore  will  not  affect  the  defence  of 
the  Statute  of  Limitations  as  to  them.     Ibid.  427. 
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Obtaining  deed  under  judicial  sale. 

7.  Refusal  of  the  officer  upon  demand.  The  demand  of  a  deed  upon 
a  certificate  of  purchase  issued  upon  a  judicial  sale,  in  proper  time,  and 
the  refusal  of  the  master  or  officer,  wrongfully,  to  make  the  same,  will 
defeat  the  bar  of  the  statute,  which  otherwise  would  make  the  sale  void 
in  five  years  after  the  expiration  of  the  time  of  redemption.  Davis  v. 
American  and  Foreign  Christian  Union  et  al.  313. 

AS  BETWEEN  TENANTS  IN  COMMON. 

8.  Whether  the  statute  will  run.  The  general  rule  is,  that  the  Statute 
of  Limitations  does  not  run  as  between  tenants  in  common,  for  the 
reason,  in  part,  that  the  possession  of  one  is  that  of  all,  and  this  is 
especially  so  when  all  the  parties  derive  title  from  the  same  deed  or  con- 
veyance.    Dugan  et  al.  v.  Follett  et  al.  581. 

9.  Of  adverse  possession  as  between  tenants  in  common.  While  mere 
possession  alone,  except  possibly  in  very  extreme  cases,  will  not  be  suf- 
ficient to  establish  an  adverse  holding  by  one  tenant  in  common  against 
another,  yet  in  such  case,  other  considerations  even  short  of  an  ouster 
may  be  sufficient  for  that  purpose.     Ibid.  581. 

10.  Where  a  party  and  his  immediate  grantor  for  more  than  seven 
years  have  held  the  undisputed  possession  of  land  under  warranty  deeds 
purporting  to  convey  to  the  grantees  a  fee  simple  estate,  without  knowl- 
edge that  any  other  persons  had  any  claim  to  the  premises,  during  all 
which  time  they  had  the  exclusive  enjoyment  of  the  rents  and  profits 
without  having  accounted  to  any  one,  or  having  been  required  to  do  so, 
such  possession  will  be  regarded  as  adverse  against  others  having  an 
interest  in  the  land  as  tenants  in  common  with  the  person  so  in  posses- 
sion.    Ibid.  581. 

When  the  statute  begins  to  run. 

11.  As  against  a  remainder-man.  The  Statute  of  Limitations  does 
not  commence  to  run  until  the  right  of  action  or  right  of  entry  accrues. 
It  therefore  does  not  commence  to  run  against  a  remainder-man  until 
the  termination  of  the  precedent  estate,  when  the  deed  creating  such 
prior  estate  is  6f  record,  or  the  party  in  possession  has  notice  of  its 
existence.     Ibid.  581. 

12.  Where  a  party  has  held  the  undisputed  possession  of  land  under 
a  warranty  deed  for  more  than  seven  years,  during  which  time  he  has 
paid  all  taxes  legally  assessed  thereon,  without  actual  or  constructive 
notice  of  a  prior  unrecorded  deed  creating  a  life  estate  with  a  remainder 
over  to  others  who  would  otherwise  be  tenants  in  common  with  the  one 
so  in  possession,  such  possession  and  payment  of  taxes  by  him  will  be  a 
bar  to  a  recovery  by  such  remainder-men,  even  though  seven  years  have 
not  elapsed  since  the  termination  of  the  life  estate.     Ibid.  581. 

13.  And  as  to  the  limit  of  indebtedness  not  evidenced  by  writing. 
The  Statute  of  Limitations  does  not  begin  to  run  against  a  debt  until  it 
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is  due  or  a  right  of  action  has  accrued;  and  where  the  indebtedness  is 
not  evidenced  in  writing,  an  action  on  it  will  not  be  barred  in  less  than 
five  years.     Dickerson  v.  Merriman,  342. 
Lapse  oe  time  aside  fbom  the  statute. 

14.  Setting  aside  sale  for  taxes  for  fraud.  After  a  delay  of  more 
than  fourteen  years  from  the  sale  of  land  for  taxes,  permitting  the  pur- 
chaser to  pay  taxes  and  make  improvements  on  the  land,  the  former 
owner  will  be  precluded  from  having  the  sale  set  aside  in  equity  for  a 
fraudulent  combination  preventing  competition  at  the  sale,  in  the  absence 
of  any  excuse  being  shown  for  the  delay.     Oakley  et  al.  v.  Hurlbut,  204. 

15.  Stale  claim — in  chancery.  Where  a  party  purchasing  a  lot  of 
goods  from  a  surviving  partner,  agreed,  as  a  part  of  the  consideration  of 
the  sale,  to  pay  all  the  debts  and  liabilities  of  the  late  firm,  a  bill  in 
chancery  by  one  who  had  leased  the  firm  a  store  room,  to  enforce  the 
payment  of  rent,  after  a  lapse  of  more  than  eight  years  from  a  repudia- 
tion of  the  claim  for  rent  by  the  defendant,  will  not  be  enforced,  on 
account  of  the  staleness  of  the  demand.     Bissell  v,  Lloyd  et  al.  214. 

LOAN  ASSOCIATIONS.    See  BUILDING  AND  LOAN  ASSOCIATIONS, 
1,  2,  3. 

LOST  COUNTY  ORDER. 
Rights  of  the  paeties.     See  COUNTY  ORDERS,  5,  6. 

MANDAMUS. 

WHETHEE  IT  WILL    ME. 

1.  Generally.  While  the  remedy  by  mandamus  rests  largely  in  the 
discretion  of  the  court,  yet  the  rule  is  uniform  and  inflexible  that  the 
writ  will  not  be  granted  unless  the  relator's  right  to  it  is  clearly  estab- 
lished.    People  ex  rel.  Hurd  v.  Johnson,  537. 

2.  To  compel  county  treasurer  to  pay  county  order.  As  a  general 
rule  mandamus  will  lie  to  compel  a  county  treasurer,  or  other  public  dis- 
bursing officer,  to  pay  an  order  legally  drawn  upon  funds  in  his  hands, 
subject  to  the  payment  of  the  same,  and  this  though  he  has,  through 
inadvertence  or  mistake,  paid  the  amount  to  one  not  entitled  to  be  paid. 
Ibid.  537. 

3.  But  when  by  reason  of  a  complication  of  extraneous  circumstances 
not  specifically  provided  for  by  the  statute,  a  well-founded  doubt  arises, 
either  as  to  the  right  of  the  applicant  to  receive  the  fund,  or  the  duty  of 
the  officer  to  pay  it  out,  mandamus  is  not  the  proper  remedy.  The  right 
in  such  case  being  doubtful,  the  claimant  must  resort  to  some  other 
appropriate  remedy  to  determine  it.     Ibid.  537. 

4.  To  compel  the  granting  of  a  change  of  venue.  The  writ  of 
mandamus  will  not  lie  to  compel  a  court  to  enter  an  order  granting  a 
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change  of  venue  in  a  cause  pending  in  such  court.  That  was  the  rule  at 
the  common  law,  and  it  is  not  changed  by  any  statute  in  this  State. 
People  ex  rel.  v.  McRoberts,  458. 

5.  Against  the  Governor.  The  Supreme  Court  will  not  entertain  an 
application  for  a  writ  of  mandamus  to  compel  the  Governor  of  the  State 
to  call  an  election.  One  department  of  the  government  has  no  power  to 
interpose  in  such  way  against  a  coordinate  branch  of  the  government. 
People  ex  rel.  Bacon  v.  Cullom,  472. 

Of  an  alias  peremptory  writ. 

6.  To  a  successor  in  office.  Where  a  peremptory  writ  of  mandamus 
has  been  awarded  against  the  supervisor  of  a  town,  commanding  him  to 
execute,  in  behalf  of  the  town,  certain  bonds  to  the  relator,  and  the 
officer  has  not  obeyed  the  command  of  the  writ,  and  his  term  of  office 
has  expired,  an  alias  peremptory  writ  may  properly  be  awarded  against 
his  successor  in  office,  to  compel  him  to  perform  the  acts  which  the 
former  had  been  by  the  first  writ  ordered  to  perform.  This  is  but  a 
repetition  of  the  writ  against  the  same  party  represented  by  another  per- 
son. It  is  not  making  a  new  party,  or  any  amendment  to  the  judgment 
or  record,  within  any  rule  not  allowing  amendments.  The  duty  upon 
the  officer  first  commanded  to  execute  it,  is  a  continuing  duty  upon  him 
and  his  successors  in  office  until  it  is  performed.  People  ex  rel.  v. 
Supervisor  of  Barnett  Township,  332.  See,  also,  OFFICE  AND 
OFFICERS,  1,  2,  3. 

Practice  in  the  Supreme  Court. 

7.  Of  the  character  of  motion  to  be  made  on  application  for  leave 
to  file  petition.  Upon  asking  leave  to  file  a  petition  for  a  writ  of  man- 
damus in  this  court,  it  is  not  necessary  to  couple  with  such  application 
a  motion  that  a  summons  or  an  alternative  writ  be  awarded.  Upon 
granting  leave  to  file  the  petition,  if,  upon  examination,  it  is  found  that 
sufficient  cause  is  shown,  the  summons  will  be  awarded  without  any 
special  motion  for  that  purpose.  Blatchford  et  al.  v.  Newberry  et  al. 
484. 

MARRIED  WOMEN. 
Op  the  wipe's  money  prior  to  act  of  1861. 

1.  Right  of  the  husband  thereto — promise  to  pay  it  back  to  the  wife 
— creditors  of  the  husband.  Under  the  law  prior  to  the  Married 
Woman's  act  of  1861,  any  money  coming  to  a  married  woman  became 
that  of  her  husband,  and  any  promise  to  pay  it  to  her  by  the  husband  in 
case  it  was  expended  for  the  family  is  not  enforceable,  either  at  law  or  in 
equity.     Cissna  v.  Walters  et  al.  623. 

2.  In  1842,  a  wife  received  $400  from  her  father's  estate,  which  was 
expended  for  the  benefit  of  the  family  on  the  promise  of  the  husband  to 
repay  the  same,  which  he  did  repay  her  in  1852,  and  the  money  so  repaid 
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Of  the  wife's  money  peiob  to  act  of  1861.  Continued. 
was  used  in  the  purchase  of  lots  by  the  husband  in  his  name,  which 
property  he  improved,  and  on  the  sale  of  the  lots  in  1867  for  $1200,  that 
sum  was  paid  to  her,  to  be  used  in  discharging  a  mortgage  on  a  tract  of 
land  bought  by  him  in  his  own  name,  the  balance  of  which  was  paid  by 
money  borrowed  by  him,  he  giving  a  deed  of  trust  on  the  land  as  owner, 
in  which  his  wife  joined  relinquishing  her  dower,  he  making  the 
improvements  thereon,  and  the  title  remaining  in  him  all  the  time  until  a 
short  time  before  the  recovery  of  a  judgment  against  him,  when  he  con- 
veyed the  same  to  the  wife.  It  was  held,  on  creditor's  bill  to  set  aside 
the  conveyance  to  the  wife,  that  the  land,  not  having  been  bought  and 
paid  for  with  the  wife's  money,  was  subject  to  the  payment  of  the 
judgment  against  the  husband.     Cissna  v.  Walters  et  al.  623. 

MASTER'S  DEED. 
Limitation — as  to  time  of  making. 

1.  Effect  of  a  demand  and  refusal.  The  demand  of  a  deed  upon 
a  certificate  of  purchase  issued  upon  a  judicial  sale,  in  proper  time,  and 
the  refusal  of  the  master  or  officer,  wrongfully,  to  make  the  same,  will 
defeat  the  bar  of  the  statute,  which  otherwise  would  make  the  sale  void 
in  five  years  after  the  expiration  of  the  time  of  redemption.  Davis  v. 
American  and  Foreign  Christian  Union  et  al.  313. 

MEASURE  OF  DAMAGES. 
On  condemnation  of  eight  of  way. 

Of  the  proper  elements  of  damage.  Lake  Shore  and  Michigan 
Southern  Ry.  Co.  et  al.  v.  Chicago  and  West.  Ind.  Railroad  Co.  21. 
See  EMINENT  DOMAIN,  2  to  5. 

MILK  DEALERS. 

Are  peddlers. 

And  may  be  required  to  take  out  license.  See  CORPORATIONS,  16. 

MISTAKE. 
On  redemption  from  tax  sale. 

Effect  of  mistake  of  county  clerk  as  to  amount  required  to  be  paid. 
Gage  v.  Scales  et  al.  218.     See  TAXATION,  10. 

MORTGAGES. 
Priority  as  to  debts  first  maturing. 

1.  Where  several  notes,  payable  at  different  dates,  are  secured  by  a 
mortgage,  the  notes,  in  the  absence  of  any  special  provision  in  the  mort- 
gage to  the  contrary,  are  entitled  to  payment  from  the  proceeds  of  the 
mortgaged  property  in  the  order  of  their  maturity.  Humphreys  v. 
Martin  et  al.  592. 
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2.  But  when  a  deed  of  trust  is  given  to  secure  bonds  all  maturing  at 
the  same  time,  with  semi-annual  interest  coupons  thereto  attached,  and 
authorizes  no  sale  for  the  interest  alone,  but  provides  that  for  a  default 
in  the  payment  of  interest  for  the  space  of  six  months  all  the  bonds 
shall  become  due,  and  thereupon  the  trustees  shall  take  possession  and 
sell,  and  from  the  proceeds,  etc.,  pay  all  such  bonds,  or  so  many  as  may 
be  outstanding,  showing  an  intention  that  no  sale  shall  be  made  except 
for  the  whole  debt,  this  rule  of  priority  does  not  apply,  and  the  holders 
of  bonds  upon  which  the  interest  has  not  been  paid  will  have  no  priority 
as  to  the  payment  of  such  interest  over  others  upon  whose  bonds  the 
interest  has  been  paid.     Humphreys  v.  Martin  et  al.  592. 

3.  "Where  the  holders  of  bonds  secured  by  deed  of  trust  upon  a 
railroad  and  its  property,  in  placing  a  portion  of  such  bonds  upon  the 
market,  and  their  agent  in  selling  the  -same,  have  not  made  any  repre- 
sentations, or  by  their  conduct  done  anything  which  would  be  likely  to 
deceive  or  defraud  the  persons  purchasing  bonds  of  them,  they  will  not 
be  postponed  in  the  payment  of  the  interest  on  their  remaining  bonds 
until  the  payment  in  full  of  the  bonds  sold  by  them;  nor  will  they  be  so 
postponed  from  a  neglect  to  inform  such  purchasers  of  the  fact  that  the 
mortgagor  had  failed  to  keep  the  interest  paid  on  their  bonds.     Ibid.  592. 

A  FIRST  MORTGAGEE  TAKING  A  NEW  MORTGAGE. 

4.  Rights  under  an  intervening  mortgage.  Where  a  mortgagee,  for 
the  purpose  of  extending  the  time  of  payment,  took  new  notes  secured 
by  a  new  mortgage  on  the  same  land,  giving  up  the  old  notes,  and  enter- 
ing satisfaction  of  the  old  mortgage,  in  ignorance  of  the  fact  that  the 
mortgagor  had,  only  a  day  or  two  before,  given  another  mortgage  to  a 
third  person,  which  was  on  record  at  the  time,  it  was  held,  that  in  equity 
his  lien  on  the  land  was  not  made  subordinate  to  that  of  the  intervening 
mortgage,  but  the  court,  on  bill,  would  reinstate  his  prior  lien;  and  the  fact 
that  the  new  notes  were,  by  mistake  in  calculation,  taken  for  more  than 
was  due  on  the  old  ones,  would  not  prevent  such  relief,  nor  would  the 
fact  that  by  the  new  notes  interest  was  obtained  on  interest  already  due. 
Campbell  et  al.  v.  Trotter,  281. 

Sale  under  power  in  mortgage. 

5.  Purchase  by  mortgagee  by  consent  will  not  be  set  aside.  Where 
the  mortgagor  and  his  wife  gave  the  mortgagee  an  absolute  conveyance 
of  the  mortgaged  premises  in  full  satisfaction  of  the  indebtedness,  and 
the  mortgagee,  to  avoid  certain  intervening  judgment  liens,  made  a  sale 
under  a  power  in  his  mortgage  of  the  property  to  one,  who  immediately 
conveyed  back  to  the  mortgagee,  without  paying  anything  on  the  pur- 
chase, and  the  mortgagee  then  surrendered  the  notes  and  the  mortgagor's 
deed,  and  received  possession  of  the  premises,  and  held  them  without 
any  claim  or  objection  by  the  mortgagor  for  over  three  years,  and  it 
appearing  that  the  property  was  worth  but  little  more  than  the  indebted- 
ness, and  no  fraud  or  overreaching  being  shown,  it  was  held,  that  a  bill 
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to  set  aside  the  sale  and  allow  a  redemption  was  properly  dismissed. 
Goodellv.  Dewey,  308. 

Mortgagee  in  possession. 

6.  Of  an  accounting  by  him — his  duty,  etc.  Ordinarily  a  mortgagee 
in  possession  is  only  required  to  account  for  the  actual  receipts,  less  such 
sums  as  he  may  have  paid  for  the  taxes  and  necessary  repairs;  but  he 
will  be  answerable  for  any  gross  neglect  or  willful  default  resulting  in 
loss  to  the  mortgagor.     Moshier  v.  Norton  et  al.  63. 

7.  Where  the  mortgagee  in  possession  resided  twenty-five  miles  from 
the  mortgaged  premises,  and  occupied  them  through  a  tenant,  it  was 
held,  that  general  evidence  of  the  rental  value,  what  amount  of  crops 
was  raised  by  others  on  other  lands,  and  opinions  of  what  ought  to  have 
been  raised  or  what  was  raised,  which  was  greatly  variant,  was  not 
sufficient  to  show  that  it  was  from  willful  default  or  gross  negligence  of 
the  mortgagee  that  the  receipts  from  his  tenant  were  not  greater.    Ibid.  63. 

8.  Suffering  sale  for  taxes,  not  allowed  amount  of  redemption.  If 
the  mortgagee  in  possession  suffers  the  lands  to  be  sold  for  taxes,  he  will 
not  be  allowed  the  amount  paid  by  him  to  redeem,  but  only  the  amount 
of  the  taxes,  with  interest.     Ibid.  63. 

9.  Mode  of  stating  the  account.  In  stating  an  account  between  a 
mortgagor  and  the  mortgagee  in  possession,  any  surplus  of  receipts  in 
any  year  above  all  the  interest  then  due,  and  disbursements,  should  be 
applied  in  reduction  of  the  principal,  irrespective  of  the  fact  whether 
there  was  or  was  not  interest  in  arrear  at  the  time  the  mortgagee  took 
possession.     Ibid.  63. 

As  to  taxes  paid  by  mortgagee. 

10.  When  he  will  be  subrogated  to  the  lien  of  the  State.  "Where  it 
is  the  duty  of  a  mortgagor  to  pay  the  taxes  upon  the  mortgaged  premises, 
and  upon  his  failure  to  do  so  they  are  paid  by  the  mortgagee,  the  latter 
will  be  subrogated  to  the  rights  of  the  State,  which  has  a  lien  upon  the 
land  for  the  taxes,  and  upon  foreclosure  of  the  mortgage  it  will  be  proper 
to  decree  a  lien  upon  the  premises  in  favor  of  the  mortgagee  for  the  taxes 
so  paid  by  him.     Sharp  v.  Thompson,  447. 

11.  Given  priority  as  against  other  precedent  creditors.  Where  a 
decree  for  the  foreclosure  of  a  mortgage  on  railroad  property,  and  a  sale, 
provides  that  the  proceeds  of  the  sale  shall  be  brought  into  court  to  await 
the  further  order  of  the  court  as  to  its  distribution,  saving  the  rights  of 
all  persons  in  the  fund  for  future  determination,  a  party  may,  on  petition, 
after  such  sale  and  before  a  distribution  is  made,  have  an  order  to  pay 
him  out  of  the  fund  any  moneys  to  which  he  may  be  entitled  as  having 
been  advanced  to  save  the  mortgaged  property  from  levy  and  sale  for 
taxes  due  thereon,  which  were  a  prior  lien,  before  payment  to  the  other 
creditors.     Humphreys  v.  Allen,  511. 
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MOKTGAGES.     As  to  taxes  paid  by  moktgagee.     Continued. 

12.  Where  a  deed  of  trust  on  railroad  property  provides  that  the  mort- 
gagor shall  pay  the  taxes  on  the  property,  a  creditor  secured  by  the  trust 
deed  may,  as  a  mortgagee,  pay  such  taxes  when  the  mortgagor  fails  to 
pay  the  same,  and  in  such  case  he  will,  as  to  the  taxes  so  paid,  have  a 
prior  lien  in  equity  upon  the  mortgaged  premises  or  on  the  fund  arising 
from  their  sale  on  foreclosure.     Humphreys  v.  Allen,  511. 

Chattel  mortgages. 

13.  Mortgagee  may  purchase  at  his  own  sale  by  consent  of  mort- 
gagor. A  purchase  by  a  mortgagee  at  his  own  sale  under  a  chattel  mort- 
gage will  not  be  set  aside  and  a  redemption  allowed,  where  the  sale  and 
purchase  were  made  with  the  consent  of  the  mortgagor,  and  under  an 
understanding  with  him.     Goodell  v.  Dewey,  308. 

Of  concurrent  remedies. 

14.  And  the  right  to  pursue  several  at  the  same  time.  Palmer 
et  al.  v.  Harris,  276.     See  ACTIONS,  3,  4. 

MULTIFAEIOUSNESS.     See  CHANCEKY,  4,  5. 

MUNICIPAL  BONDS. 
Validity  of  bonds— parties  not  in  court. 

1.  On  bill  by  a  municipal  corporation  to  have  its  bonds  and  the 
coupons  thereto  attached  declared  illegal  and  void,  when  neither  the 
bonds  nor  the  owners  are  within  the  jurisdiction  of  the  court,  no  decree 
can  be  rendered  that  will  affect  such  bonds  or  their  owners.  City  of 
Waverly  v.  Auditor  of  Public  Accounts  et  al.  354. 

MUNICIPAL  COKPOEATIONS.     See  COEPOEATIONS,  15,  16. 

NEGLIGENCE. 
Contributory  negligence. 

1.  As  to  care  in  looking  for  passing  trains.  Under  peculiar  cir- 
cumstances going  to  excuse  the  plaintiff  from  taking  the  usually  neces- 
sary precautions  to  avoid  danger,  an  instruction  in  a  suit  to  recover  for  a 
personal  injury  from  a  passing  train  at  the  intersection  of  the  track  with 
a  street  crossing,  that  if  the  plaintiff  knew  of  the  existence  of  the  track 
at  the  place  of  the  injury,  and  that  trains  frequently  passed  along  the 
same,  and  could  have  looked  for  and  seen,  or  have  listened  and  heard, 
the  approaching  train  before  going  upon  the  track,  and  did  not  thus  look 
and  listen  for  the  train,  and  that  by  reason  of  such  neglect  he  failed  to 
avoid  the  injury,  may  be  properly  refused,  although  ordinarily  such  an 
instruction  should  be  given.     Pennsylvania  Co.  v.  Rudel,  603. 

NEGOTIABLE  INSTEUMENTS. 
County  orders. 

1.  Not  to  be  regarded  as  negotiable  or  commercial  paper.  See 
COUNTY  OEDEES,  2,  3. 
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NEGOTIABLE  INSTRUMENTS.     Continued. 

POWEE  OF  COUNTY  OFFICERS. 

2.  To  bind  the  county  by  commercial  paper.  See  COUNTY  OFFI- 
CERS, 1. 

NEW  TRIALS. 
Newly  discovered  evidence. 

1.  Want  of  diligence.  Although  the  newly  discovered  evidence 
shown  for  a  new  trial  may  have  an  important  bearing  on  a  second  trial, 
yet  a  new  trial  will  be  denied  where  the  requisite  diligence  has  not  been 
exercised  to  discover  such  evidence.  Union  Rolling  Mill  Co.  v.  Gillen, 
52. 

New  trial  obviated  by  remittitur. 

2.  In  action  ex  delicto.  There  is  no  error  in  denying  a  motion  for  a 
new  trial  in  an  action  ex  delicto,  where  the  plaintiff,  by  entering  a  remit- 
titur, reduces  the  damages  awarded  by  the  jury  to  an  amount  the  court 
considers  reasonable.     Ibid.  52. 

Rehearing  in  chancery. 

3.  On  the  facts.  Unless  this  court  is  able  to  say  that  the  finding  of 
the  circuit  court  in  a  chancery  suit  is  clearly  wrong,  it  will  not  reverse  the 
decree  on  the  ground  the  evidence  does  not  justify  it,  although  it  might 
be  better  satisfied  if  the  finding  had  been  the  other  way.  Long  et  al.  v. 
Fox  et  al.  43. 

4.  Where  the  evidence  upon  a  vital  question  of  fact  is  conflicting  and 
pretty  evenly  balanced,  this  court  will  not  disturb  the  finding  of  the  court 
below,  which  has  superior  facilities  for  judging  of  the  credibility  of  the 
witnesses  on  an  oral  examination  in  court.     Knisely  v.  Sampson,  573. 

5.  Where  a  number  of  witnesses  have  been  examined  orally  on  the 
hearing  of  a  bill  in  chancery,  and  a  finding  had  by  the  circuit  court, 
which  is  affirmed  in  the  Appellate  Court,  the  decree  will  not  be  reversed 
on  the  evidence  unless  this  court  can  see  that  the  conclusion  reached 
was  clearly  against  the  weight  of  the  evidence.  Richards  v.  The  People 
ex  rel.  Thompson,  423. 

6.  Not  allowed  if  party  is  chargeable  with  negligence.  A  rehearing 
will  not  be  granted  in  a  chancery  cause  to  a  defendant,  when,  by  the 
exercise  of  proper  diligence,  he  might  have  produced  all  the  facts  on 
the  hearing,  relied  on  in  support  of  the  motion,  nor  when  the  applica- 
tion fails  to  show  a  meritorious  defence.     Humphreys  v.  Allen,  511. 

NOTICE. 
Notice  from  the  record  of  a  suit. 

1.  As  to  purchasers  under  the  decree.  Where,  under  a  bill  in 
chancery,  the  administrator  of  an  estate  is  directed  by  a  decree  to  invest 
certain  moneys  in  his  hands,  in  real  estate,  without  describing  the  real 
estate  in  either  the  bill  or  decree,  and  to  convey  the  same  to  the  widow 
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NOTICE.     Notice  from  the  record  of  a  suit.     Continued. 

of  his  intestate  for  her  life,  with  remainder  to  the  heirs  of  the  intestate, 
which  he  did,  and  reported  the  making  of  the  deed  to  the  court,  which 
deed  was  never  recorded,  it  was  held,  that  the  report  on  file  in  the  court 
was  not  constructive  notice  of  the  existence  of  such  conveyance.  Had 
the  object  of  the  suit  been  to  compel  the  conveyance  of  the  particular 
lands,  and  the  decree  had  so  directed,  the  rule  would  be  otherwise. 
Dug  an  et  al.  v.  Follett  et  al.  581. 

2.  A  purchaser  of  land  is  not  bound  to  look  beyond  a  judgment  or 
decree,  and  the  legal  effect  it  may  have  on  the  title  which  is  the  subject 
of  inquiry.     Ibid.  581. 

Waiver  by  appearance. 

3.  As  to  sufficiency.  The  land  owner,  by  entering  his  appearance 
and  urging  general  objections  against  the  rendition  of  judgment  for 
taxes,  waives  the  right  to  object  to  the  sufficiency  of  the  notice  of  the 
application.     People  ex  rel.  v.  Dragstranet  al.  286. 

Publication  of  notice. 

4.  As  to  non-resident  defendants  in  chancery — sufficiency.  "Where 
the  publisher's  certificate  of  publication  of  a  notice  to  non-resident 
defendants  in  chancery  states  that  the  paper  was  weekly  in  its  publica- 
tion, and  that  the  notice  was  published  four  weeks  successively,  begin- 
ning on  December  17,  1875,  and  ending  on  the  7th  of  January,  1876,  it 
appearing  that  the  first  and  last  insertions  were  each  on  a  Friday,  it  will 
be  sufficient  to  show  that  each  insertion, was  in  a  separate  week,  and  will 
satisfy  the  statute.     Gilmore  v.  Sapp  et  al.  297. 

Notice  to  an  agent. 

5.  Whether  it  applies  to  principal.  It  seems  doubtful  whether  notice 
to  an  agent  of  one  loaning  money  and  taking  a  firm  note,  who  is  also  one 
of  the  borrowers  and  makers  of  the  note,  will  be  notice  to  the  principal. 
Gammon  v.  Huse,  234. 

Notice  to  principal  as  to  acts  of  agent. 

6.  As,  that  the  agent  in  making  a  loan  charged  the  borrower  com- 
missions.    See  AGENCY,  2. 

AS  A  PROTECTION  TO  PROPERTY  RIGHTS. 

7.  Necessity  of  notice— generally.  See  CONSTITUTIONAL  LAW,  2. 

AS  TO  AMENDMENT  OF  DECREE. 

8.  Whether  notice  to  the  defendant  is  necessary.  Palmer  et  al.  v. 
Harris,  276.     See  AMENDMENTS,  1. 

Amendment  of  records. 

9.  Generally — notice  is  required.  Devine  v.  The  People,  290.  See 
AMENDMENTS,  3. 

As  to  sale  of  land  for  taxes. 

10.  Of  the  notice  required  to  support  a  tax  deed — sufficiency  of  the 
notice— and  of  its  publication.  See  TAXATION  AND  TAX  TITLES, 
14,  15,  16. 
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OFFICE  AND  OFFICEES. 

TeNUKE  OF  OFFICE — [RESIGNATION. 

1.  Effect  of  resignation  as  ending  the  term  before  successor  is 
qualified.  Where  the  tenure  of  an  office  is  fixed  for  a  specified  period 
of  time,  "and  until  a  successor  shall  be  elected  or  appointed,  and  quali- 
fied," the  mere  expiration  of  the  specified  period  of  time  for  the  dura- 
tion of  the  term  of  office  will  not  operate  to  vacate  the  office,  or  to  impair 
the  powers  of  the  officer  to  continue  in  the  performance  of  the  duties  of 
the  office,  nor  will  the  election  or  appointment  alone  of  his  successor 
have  any  such  effect,  for  there  must  be  superadded  to  the  election  or 
appointment  of  a  successor,  his  qualification,  in  order  to  the  complete 
divestiture  of  the  prior  incumbent  of  his  official  authority.  People 
ex  rel.  v.  Supervisor  of  Barnett  Township,  332. 

2.  No  distinction  in  this  regard  is  to  be  taken  between  a  resignation 
and  the  expiration  of  the  time  fixed  for  the  holding  of  the  office.  A 
resignation,  and  its  acceptance,  ends  the  term  of  office,  the  same  as  the 
expiration  of  the  time  of  the  tenure  of  the  office  does,  and  no  more 
effectually.  Whatever  power  there  is  in  the  latter  case  to  act  officially 
until  the  qualification  of  a  successor,  must  exist  equally  in  the  case  of  a 
resignation.     Ibid.  332. 

3.  In  this  case  a  peremptory  writ  of  mandamus  was  awarded  to  com- 
pel the  supervisor  of  a  town  to  execute,  in  behalf  of  the  town,  certain 
bonds  to  the  relator.  The  supervisor  did  not  obey  the  command  of  the 
writ.  After  his  term  of  office  expired  and  his  successor  was  duly  elected 
and  qualified,  a  rule  was  entered  against  the  latter  to  show  cause  why  an 
alias  peremptory  writ  should  not  be  awarded  to  compel  him  to  perform 
the  acts  which  his  predecessor  in  office  had  been  by  the  former  writ 
ordered  to  perform.  The  respondent,  among  other  things,  gave  as  a 
reason  why  the  alias  writ  should  not  issue,  that  prior  to  the  entering  of 
the  rule  he  had  resigned  his  office  of  supervisor,  and  his  resignation  had 
been  accepted,  and  that  his  successor  in  office  had  been  elected.  But  it 
did  not  appear  that  the  person  so  alleged  to  have  been  elected  had 
qualified.  So  the  rule  was  made  absolute,  and  the  alias  peremptory 
writ  was  awarded  against  the  respondent,  notwithstanding  his  resigna- 
tion.    Ibid.  332. 

KeMOVATj  FEOM  OFFICE — COUNTY  TKEASUKEK. 

4.  Legislature  may  authorize  county  board  to  remove  county  treas- 
urer. Section  15  of  chap.  36,  Rev.  Stat.  1874,-  which  authorizes  county 
boards  to  remove  county  treasurers  from  office  for  a  neglect  or  refusal  to 
render  an  account,  or  make  settlement  when  required  by  law  or  such 
board,  or  when  he  is  a  defaulter,  oris  in  arrears  with  the  county,  etc., 
is  not  in  contravention  of  any  constitutional  provision,  but  is  a  valid  law. 
Donahue  v.  Will  County  et  al.  94. 

5.  County  treasurer  is  not  a  State  officer.  A  county  treasurer, 
though  commissioned  by  the  Governor,  and  required  to  collect  State 
revenue,  is  not  a  State  officer,  and,  therefore,  sec.  15   of  art.  5  of  the 
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OFFICE  AND  OFFICEKS. 
Removal  fkom  office — county  treasurer.     Continued. 

constitution  of  1870,  making  all  State  officers  liable  to  impeachment  for 
misdemeanors  in  office,  has  no  application  to  such  officer.  Donahue  v. 
Will  County  et  al.  94. 

6.  Removal  without  judicial  action — not  a  deprivation  of  property 
without  due  process  of  law.  That  clause  in  the  Bill  of  Eights  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law,  is  not  infringed  by  a  statute  giving  the  county  board  power  to 
remove  a  county  treasurer  from  office  for  nonfeasance  or  malfeasance  in 
office,  without  a  trial  in  a  court  of  law,  there  being  no  such  thing  as  title 
or  property  in  a  public  office,  within  the  meaning  of  that  provision. 
Ibid.  94. 

7.  Rights  of  officer  not  protected  as  a  contract.  The  election  and 
induction  of  a  person  into  an  office  does  not  create  such  a  contract  as  is 
protected  in  its  obligation  under  the  Federal  and  State  constitutions. 
Ibid.  94. 

8.  Removal  not  a  judicial  act.  The  settling  of  a  county  treasurer's 
accounts  by  the  county  board,  and  finding  that  he  had  not  settled  and 
accounted  for  moneys  of  the  county  as  required  by  law,  and  that  he  had 
been  and  still  is  in  arrear  with  the  county,  and  removing  him  from  office, 
is  not  a  judicial  act,  and  may  properly  be  performed  by  the  county 
board.     Ibid.  94. 

Officers  de  facto. 

9.  How  far  their  acts  are  binding.  The  acts  of  officers  de  facto  are 
as  valid  and  effectual,  where  they  concern  the  public  or  the  rights  of  third 
persons,  as  though  they  were  officers  de  jure.    Sharp  v.  Thompson,  447. 

10.  As  to  deputy  clerks  acting  under  a  verbal  appointment,  and 
without  oath — taking  acknowledgments  of  deeds.  The  sufficiency  of 
the  acknowledgment  of  a  deed  was  questioned  on  the  ground  that  the 
deputy  clerk  who  took  the  acknowledgment  had  not  been  legally 
appointed.  The  law  required  deputy  clerks  to  take  an  oath  for  the 
faithful  discharge  of  the  duties  of  their  offices.  It  appeared  that  in 
this  instance  the  deputy  was  only  verbally  appointed  as  such,  that  he 
was  never  sworn  into  office,  nor  executed  any  bond  as  deputy;  but  that 
he  was  acting  as  such  deputy,  and  had  taken  other  acknowledgments  in 
the  same  manner.  It  was  held,  the  deputy  was  at  least  an  officer  de 
facto,  and  his  act  in  taking  the  acknowledgment  was  valid.     Ibid.  447. 

County  officers — time  of  their  election. 

11.  At  what  time  the  first  election  shall  be  held  under  the  amend- 
ment of  1880  of  sec.  8  of  art.  10  of  the  constitution  of  1870.  See 
ELECTIONS,  1  to  5. 

County  treasurers. 

12.  Extension  of  their  terms  of  office  for  one  year,  under  the  consti- 
tutional amendment  of  1880.     See  ELECTIONS,  6. 

45—100  III. 
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OFFICE  AND  OFFICERS.     Continued. 
County  officees. 

13.  Have  no  power  to  bind  the  county  by  commercial  paper.  See 
COUNTY  OFFICERS,  1. 

Public  disbuksing  officebs — kemedi. 

14.  As  to  the  mode  of  compelling  such  officers  to  pay  orders  legally 
drawn  on  funds  in  their  hands.  People  ex  rel.  Hurd  v.  Johnson,  537. 
See  MANDAMUS,  1,  2,  3. 

An  office  is  not  a  feanchise. 

15.  Within  the  Practice  act.  See  APPEALS  AND  WRITS  OF 
ERROR,  12. 

ORDINANCE. 
As  TO  location,  etc.,  of  a  bailboad  in  a  city. 

Requisites  and  sufficiency  of  an  ordinance  on  that  subject.  See 
RAILROADS,  4,  5. 

PARTIES. 

AS   TO   NOTE   INDOESED    IN  BLANK. 

1.  Holder  of  the  same  as  an  indemnity — who  may  sue.  Where  the 
payee  of  a  note  delivers  the  same,  indorsed  in  blank,  to  indemnify  a 
member  of  a  firm  as  his  security,  and  suit  in  equity  is  afterwards  brought 
in  the  name  of  the  firm  to  enforce  payment  of  such  note,  the  maker  of 
the  note  can  not  be  heard  to  object  that  the  suit  is  brought  in  the  name 
of  the  firm  instead  of  that  of  the  individual  partner.  They  will  be  pre- 
sumed to  be  the  legal  holders  as  against  the  maker,  who  has  no  interest  as 
to  the  party  entitled  to  payment.     Hutchinson  et  al.  v.  Crane  et  al.  269. 

Assignee  of  note — accompanying  secubity. 

2.  Assignee  may  enforce  the  security.  Where  a  bond  is  given  for  a 
deed  to  land  to  be  made  upon  payment  of  the  notes  given  for  the  unpaid 
price,  the  bond  and  notes  will  constitute  one  contract,  and  they  will  be 
treated  in  equity  as  a  security  in  the  nature  of  a  mortgage,  and  a  sale  and 
assignment  of  the  notes  will  pass  the  security,  which  may  be  enforced  in 
the  name  of  the  assignee.     Ibid.  269. 

On  bill  to  enfobce  liability  of  stockholdeb. 

3.  Stockholders  in  a  corporation  organized  under  a  law  making  them 
liable  individually  "to  the  creditors"  of  the  corporation,  will  not  be 
required  to  pay  any  portion  of  the  debts  until  the  assets  of  the  corpora- 
tion are  first  exhausted.  If  such  assets  are  in  the  hands  of  an  assignee 
for  the  benefit  of  creditors,  he  will  be  a  necessary  party  to  a  bill  in 
chancery  to  enforce  the  stockholders'  individual  liability.  Harper  v. 
Union  Manufac.  Co.  et  al.  225. 

In  suit  to  enjoin  collection  of  taxes. 

4.  A  municipal  corporation  can  not  maintain  a  bill  to  restrain  the 
collection  of  a  tax  levied  on  property  within  its  limits  to  pay  bonds  of  the 
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PAKTIES.     In  suit  to  enjoin  collection  of  taxes.     Continued. 

corporation,  though  they  are  illegal.     Only  tax-payers  can  complain  of 
such  tax.     City  of  Waver ly  v.  Auditor  of  Public  Accounts  et  al.  354. 

In  the  Supreme  Couet. 

5.  Of  the  intervening  of  new  parties.  In  a  cause  brought  to  this 
court  by  appeal,  none  save  such  as  are  parties  to  the  record  in  this  court 
have  a  right  to  be  heard.  If  there  are  interests  such  as  would  make  it 
proper  for  other  parties  to  intervene  in  the  cause,  such  intervention  must 
begin  in  the  court  of  original  jurisdiction,  and  can  not  be  allowed  in  this 
court.     Blatchford  et  al.  v.  Newberry  et  al.  484. 

AS  TO  ONE  NOT  A  PARTY. 

6.  Judgment  not  binding.  One  not  a  party  to  a  judgment  against 
another  is  not  in  any  manner  concluded  by  it,  although  he  may  have 
agreed  to  pay  the  indebtedness  of  the  defendant.  Bissell  v.  Lloyd  et  al. 
214.     See,  also,  CHANCEBY,  15. 

New  party — evidence  previously  taken. 

7.  Rights  of  the  new  party  as  to  such  evidence.   See  PBACTICE,  3. 

PAETITION. 
What  estates  subject  to  partition. 

1.  Lands  not  held  in  joint  tenancy,  tenancy  in  common  or  coparce- 
nary, are  not  subject  to  partition,  either  at  common  law  or  under  the 
statute,  and  the  court  will  have  no  jurisdiction  of  the  subject  matter  of  a 
suit  for  partition,  and  therefore  a  proceeding  for  the  partition  of  such 
lands  will  be  absolutely  null  and  void.     Reynolds  v.  McCurry  et  al.  356. 

PAETNEKSHIP. 
Liability  oe  retiring  partner. 

1.  For  debts  subsequently  contracted.  Where  a  partner  on  a  sale  of 
his  interest  suffers  his  name  to  remain  as  a  member  of  the  firm,  taking 
an  agreement  from  the  purchaser  to  pay  all  the  indebtedness  of  the  firm, 
whether  contracted  in  the  past  or  to  be  contracted  in  the  future,  he  will 
be  bound  by  a  note  given  by  a  partner  in  the  old  firm  name  to  one  with- 
out notice  of  any  actual  change  in  the  firm.     Gammon  v.  Huse,  234. 

Defect  of  power  in  one  partner — notice. 

2.  Where  one  of  the  partners  acted  as  agent  of  the  person  giving 
credit  to  the  firm.  Where  partnership  articles  provided  that  A  should 
not  give  the  firm  note  without  the  consent  of  B,  another  partner,  which 
provision  had  been  habitually  disregarded,  without  objection,  for  about 
two  years  before  the  giving  of  a  firm  note  by  A  for  money  loaned  to  the 
firm,  the  fact  that  C,  another  partner,  acted  as  the  agent  of  the  lender,  is 
not  sufficient  to  charge  the  latter  with  notice  of  such  provision,  without 
any  proof  that  it  was  present  in  the  mind  of  C  while  so  acting  as  agent. 
Ibid.  234. 
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PAKTNEKSHLP. 
Defect  or  powee  in  one  partner — notice.     Continued. 

3.  Whether  notice  to  agent  applies  to  principal.  It  seems  doubtful 
whether  notice  to  an  agent  of  one  loaning  money  and  taking  a  firm  note, 
who  is  also  one  of  the  borrowers  and  makers  of  the  note,  will  be  notice 
to  the  principal.     Gammon  v.  Huse,  234. 

Sale  by  one  partner  to  another. 

4.  A  promise  to  pay  debts  by  purchaser  creates  no  lien.  The 
promise  of  one  partner  to  the  other,  upon  a  purchase  of  the  entire 
stock  of  goods,  etc.,  of  the  firm,  to  pay  the  partnership  debts,  will  not 
create  any  lien  on  the  goods  sold.  It  creates  only  a  personal  obligation 
on  the  part  of  the  purchaser,  and  will  not  of  itself  prevent  the  latter 
from  subsequently  selling  the  goods  for  the  payment  of  his  individual 

■  debt.     Goembel  et  al.  v.  Arnett  et  al.  34. 

PATENT. 
Land  patent  from  United  States. 

Of  title  thereunder — power  of  cancellation.  See  UNITED  STATES 
LAND  TITLES,  1,  2. 

PAYMENT. 
Partial  payment— limitations. 

Of  an  implied  new  promise  from  partial  payment — and  as  to  effect 
of  partial  payment  by  one  of  several  joint  debtors.  Kallenbach  v. 
Dickinson,  427.     See  LIMITATIONS,  2,  3,  4. 

PEDDLER 
What  constitutes  a  peddler. 

1.  The  term  "peddler,"  in  the  41st  subdivision  of  section  62  of  the 
general  law  of  1872  for  the  incorporation  of  cities  and  villages,  is  used 
in  its  general  and  unrestricted  sense,  and  fully  embraces  persons  engaged 
in  going  through  a  city,  from  house  to  house,  and  selling  milk  in  small 
quantities  to  different  persons,  and  this  though  they  may  have  regular 
customers  to  whom  they  daily  sell  milk.     City  of  Chicago  v.  Bartee,  57. 

PLEADING. 

Of  the  declaration. 

1.  In  suit  to  enforce  liability  of  stockholder  for  debt  of  corpora- 
tion. In  a  suit  by  a  creditor  of  an  insurance  company  to  enforce  the 
individual  liability  of  a  shareholder  under  a  law  making  stockholders 
liable  to  the  extent  of  their  stock  until  the  entire  capital  stock  is  paid  in 
and  invested,  and  a  certificate  thereof  made  and  recorded,  the  declara- 
tion averred  that  the  defendant  had  subscribed  for  fifty  shares  of  the 
capital  stock  of  the  company,  and  that  the  whole  amount  of  the  capital 
of  the  corporation  had  not  been  paid  in,  and  that  no  certificate  of  such 
payment  had  been  given  or  recorded,  as  required  by  the  statute,  but  on 
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PLEADING.     Of  the  declaration.     Continued. 

the  contrary  not  more  than  one-half  of  said  capital  stock  had  ever  been 
paid  in  to  said  company:  Held,  on  demurrer,  that  the  declaration  showed 
a  right  of  recovery.     Gulliver  v.  Roelle,  141. 

On  opening  judgment  by  confession. 

2.  What  may  be  pleaded.  Where  a  judgment  entered  by  confession 
in  vacation  is  opened,  and  the  defendant  granted  leave  to  plead,  without 
any  restriction,  he  may  plead  any  matter  in  bar  which  he  might  do  had 
the  suit  been  brought  by  summons  in  the  ordinary  way,  and  the  warrant 
of  attorney  to  confess  can  not  be  replied  in  avoidance  of  the  plea.  Borch- 
senius  v.  Canutson,  82.     See  SET-OFF,  1,  2. 

PLEADING  AND  EVIDENCE. 

Allegations  and  decree. 

1.  Must  correspond.  It  is  error  for  the  court  to  find  a  fact  not 
alleged  in  the  pleadings  of  the  parties,  but  stated  directly  the  reverse, 
and  against  the  entire  evidence  preserved  in  the  record.  Parkhurst  v. 
Race  et  al.   558. 

2.  So,  where  a  party  by  his  answer  to  an  original  bill,  and  in  his 
cross-bill,  alleges  a  redemption  from  a  master's  sale  on  foreclosure, 
which  fact  is  proven  by  the  evidence  in  the  case,  it  is  error  for  the  court 
to  find  in  favor  of  such  person  that  no  redemption  had  been  made,  or 
attempted  to  be  made,  and  invest  him  with  the  title  to  the  premises  as  a 
purchaser  of  the  certificate  of  the  sale,  and  thereby  deprive  a  minor  heir 
of  her  title,  which  was  saved  by  the  redemption.     Ibid.  558. 

In  suit  for  negligence. 

3.  On  the  question  of  keeping  a  flagman  on  a  railroad.  Evidence 
of  what  a  flagman  of  a  railroad  company  said  and  did  at  the  time  a  per- 
son about  to  take  passage  on  a  train,  and  just  before  he  was  struck  by 
another  train  passing  on  another  track  at  a  rapid  speed,  is  pertinent  in 
an  action  to  recover  for  the  injury,  under  an  allegation  that  the  company 
failed  to  keep  a  flagman  at  the  spot  to  signal  and  warn  of  the  approach 
of  impending  danger.  Such  allegation  means  more  than  that  there  was 
no  flagman  employed  there.     Pennsylvania  Co.  v.  Rudel,  603. 

AS  TO  FACTS  ADMITTED  BY  PLEADINGS. 

4.  Proof  not  necessary.  Where,  on  a  bill  to  enforce  a  vendor's  lien, 
the  answer  admits  the  making  of  the  note  for  the  purchase  money  and 
the  reservation  of  the  lien  in  the  deed  to  the  defendant,  the  necessity  of 
introducing  in  evidence  the  deed  which  reserves  the  lien  will  be  obviated. 
It  is  wholly  unnecessary  to  prove  on  the  hearing  that  which  is  solemnly 
admitted  by  the  answer.     Palmer  et  al.  v.  Harris,  276. 

POSSESSION. 
Adverse  possession. 

tenants  in  common.     See  LIMITATIONS,  9,  10. 
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PKACTICE. 
Affidavit  of  claim, 

1.  May  be  allowed  after  plea  filed.  Under  the  statute  allowing 
amendments,  the  court  has  the  power,  upon  proper  cause  being  shown, 
to  allow  the  plaintiff  to  file  an  affidavit  of  claim  even  after  a  plea  has 
been  filed,  and  then  strike  such  plea  from  the  files  for  want  of  affidavit 
of  a  meritorious  defence,  and  when  this  is  allowed  it  will  be  presumed 
that  sufficient  cause  was  shown,  in  the  absence  of  the  contrary  appearing 
in  the  bill  of  exceptions.     Spradling  v.  Russell,  522. 

Amending  declaration — omitting  part  of  defendants. 

2.  Equivalent  to  a  dismissal  as  to  those  omitted.  "Where  the  plaintiff, 
after  a  demurrer  is  sustained  to  his  declaration  against  all  the  -defend- 
ants, under  leave  to  amend  files  a  declaration  against  only  one  of  the 
original  defendants,  this  is  equivalent  to  a  dismissal  of  the  suit  as  to  the 
omitted  defendants,  which  is  allowable  under  the  statute.  Black  v. 
Womer,  328. 

New  paety — evidence  previously  taken. 

3.  Rights  of  new  party  as  to  such  evidence.  There  is  no  error  in 
admitting  evidence  already  taken  to  be  read  in  evidence  on  the  hearing 
against  one  made  a  party  after  the  same  was  taken.  In  such  case,  if  the 
new  party  is  denied  the  privilege  of  cross-examining  the  witness  whose 
testimony  had  been  taken,  on  a  proper  application,  there  would  be  error. 
Kingman  v.  Higgins  et  al.  319. 

On  trial  before  the  court  without  a  jury. 

4.  How  to  preserve  questions  of  law.  On  a  trial  by  the  court  with- 
out a  jury,  in  order  to  present  a  question  of  law  to  this  court  as  having 
been  passed  upon  by  the  court  below,  the  party  should  submit  to  the 
trial  court  written  propositions  of  law,  to  be  "held"  or  "refused,"  or  set 
out  in  the  bill  of  exceptions  the  ultimate  facts  found  by  that  court  from 
the  evidence.     Hobbs  v.  Ferguson's  Estate,  232. 

Time  for  objecting. 

5.  As  to  variance  between  cross-bill  and  summons.  The  neglect  to 
make  the  objection  of  a  variance  between  a  cross-bill  and  the  summons 
issued  thereon,  in  the  court  below,  is  a  waiver  of  the  objection.  Such  an 
objection  can  not  be  made  in  the  Appellate  Court  for  the  first  time. 
Davis  v.  American  and  Foreign  Christian  Union  et  al.  313. 

When  objection  or  exception  not  necessary. 

6.  Where  the  error  in  a  proceeding  against  land  for  taxes  due 
thereon  is  in  the  record  itself,  being  a  void  description  therein,  so  that  a 
judgment  against  the  land  is  a  nullity,  error  may  be  assigned  on  the 
judgment,  although  no  objection  was  made  or  exception  taken  in  the 
county  court.     People  ex  rel.  v.  Dragstran  et  al.  286. 

Specific  objection — when  required. 

7.  As  to  objection  to  evidence  for  indefiniteness  and  want  of  partic- 
ularity.    The  objection  to  a  party's  testimony  as  to  the  taxes  paid  by 
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PEACTICE.     Specific  objection— when  required.     Continued. 

him  upon  railroad  property,  giving  only  the  sums  paid  and  when  paid, 
that  it  is  not  sufficiently  definite,  in  failing  to  show  the  amount  of  the 
taxes  due  and  paid  to  the  collector  of  each  county  through  which  the  road 
was  located,  and  for  want  of  the  production  of  the  tax  receipts,  will  not 
avail  when  the  party  objecting,  on  the  cross-examination,  fails  to  call  for 
a  detailed  statement  and  for  the  tax  receipts.    Humphreys  v.  Allen,  511. 

Waiver,  in  the  absence  of  objection. 

8.  As  to  admissibility  of  evidence.  On  the  trial  of  a  person  upon  an 
indictment  for  manslaughter,  a  witness  testified  to  a  remark  made  by  the 
wounded  man  to  the  accused,  after  the  arrest  of  the  latter,  to  the  effect 
that  the  former  did  not  think  he,  the  prisoner,  would  have  done  the 
shooting,  as  he  had  always  treated  him  like  a  brother,  to  which  the  pris- 
oner made  no  reply.  On  error,  it  was  objected  that  the  evidence  was 
inadmissible;  but  there  having  been  no  objection  made  in  the  court 
below,  it  was  held,  it  could  not  be  taken  in  this  court  for  the  first  time. 

•     Moeck  v.  The  People,  242. 
Pleading  on  opening  judgment  by  confession. 

9.  Of  the  right  to  plead — and  what  may  be  pleaded.  See  PLEAD- 
ING, 2. 

Eemittitur. 

10.  In  action  ex. delicto — to  obviate  new  trial.    See  EEMITTITUE,  1. 

PEACTICE  IN  THE  SUPEEME  COUET. 
Assignment  of  error. 

1.  By  whom — as  to  refunding  taxes.  Where  a  tax  is  levied  without 
legal  authority,  the  State  and  county  officers  concerned  in  its  collection, 
against  whom  no  costs  are  awarded,  can  not  assign  for  error  that  part  of 
the  decree  requiring  the  repayment  of  the  taxes  to  those  who  paid  them, 
as  such  officers  have  no  interest  in  that  question.'  Rutzet  al.  v.  Calhoun 
et  al.  392. 

2.  What  may  be  assigned  as  error — what  proceedings  are  embraced 
in  an  appeal.     See  APPEALS  AND  WEITS  OF  EEEOE,  25,  26. 

New  parties — in  the  Supreme  Court. 

3.  In  a  cause  brought  to  this  court  by  appeal,  none  save  such  as  are 
parties  to  the  record  in  this  court  have  a  right  to  be  heard.  If  there  are 
interests  such  as  would  make  it  proper  for  other  parties  to  intervene  in 
the  cause,  such  intervention  must  begin  in  the  court  of  original  jurisdic- 
tion, and  can  not  be  allowed  in  this  court.  Blatchford  et  al.  v.  New- 
berry et  al.  484. 

Briefs/ 

4.  Used  in  the  Appellate  Court.  A  party  appealing  from  a  judgment 
of  an  Appellate  Court  may  file  in  the  cause  in  this  court  the  briefs  used 
in  the  Appellate  Court,  without  asking  special  leave  for  that  purpose. 
Devine  v.  Edwards,  473. 
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WlTHDEAWING  BECOBDS. 

5.  For  what  purpose  allowed.  On  an  appeal  from  an  Appellate 
Court  to  this  court,  the  appellee  asked  leave  to  withdraw  the  record  from 
this  court,  for  the  purpose  of  using  the  same  in  the  Appellate  Court  upon 
a  motion  in  that  court  to  tax  the  costs  as  to  certain  unnecessary  parts  of 
such  record  against  the  appellants.  Leave  was  given,  on  condition  the 
record  should  be  returned  after  its  use.  Comrs.  of  Highways  v.  The 
People  ex  rel.  Walker,  474. 

Granting  of  alimony. 

6.  In  the  Supreme  Court.  On  appeal  to  this  court  in  a  suit  for 
divorce,  an  application  on  behalf  of  the  wife  for  temporary  alimony  to 
enable  her  to  prosecute  her  appeal,  will  not  be  entertained  here.  Such 
an  application  should  be  made  in  the  trial  court,  if  at  all.  Hunter  v. 
Hunter,  477. 

REMANDMENT  OF  A  CAUSE — AND  SUBSEQUENT  PROCEEDINGS. 

7.  Compelling  court  below  to  enter  specific  judgment  after  a  general 
order  of  remandment.  On  the  reversal  by  this  court  of  a  decree  of  the 
trial  court,  in  a  suit  in  chancery,  it  was  ordered:  "The  decree  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion, " — the  opinion  of  this  court  as  pronounced  upon  the 
reversal.  On  application  for  a  writ  of  mandamus  to  compel  the  trial 
court  to  dismiss  the  bill,  on  the  assumption  that  there  was  nothing  else 
for  that  court  to  do  after  placing  the  cause  again  upon  its  docket  under 
the  remandment,  it  was  held,  that  this  court  had  not  given  any  specific 
directions  as  to  the  course  the  case  should  take,  and  under  a  remanding 
order  of  this  character  the  court  below  would  not  be  compelled  to  enter 
any  particular  order  in  the  case.  Blatchford  et  al.  v.  Newberry  et  al. 
484. 

Mandamus — in  the  Supbeme  Coubt. 

8.  Of  the  character  of  motion  to  be  made  on  application  for  leave 
to  file  petition.  Upon  asking  leave  to  file  a  petition  for  a  writ  of  man- 
damus in  this  court,  it  is  not  necessary  to  couple  with  such  application 
a  motion  that  a  summons  or  an  alternative  writ  be  awarded.  Upon 
granting  leave  to  file  the  petition,  if,  upon  examination,  it  is  found  that 
sufficient  cause  is  shown,  the  summons  will  be  awarded  without  any 
special  motion  for  that  purpose.     Ibid.  484. 

Eebob  will  not  always  beveese. 

9.  As  to  admission  of  evidence.  A  mere  technical  error  in  the  admis- 
sion of  evidence  of  an  unimportant  character  is  no  ground  for  reversal. 
Pennsylvania  Co.  v.  Rudel,  603. 

Reheaeing. 

10.  Changing  the  record.  On  the  filing  of  a  petition  for  the  rehear- 
ing of  a  cause  in  this  court,  the  parties  stipulated  that  the  record  in 
another  branch  of  the  same  case,  not  incorporated  in  the  record  as  origi- 
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PKACTICE  IN  THE  SUPREME  COURT.     Reheaking.     Continued. 
nally  considered,  might  be  taken  as  a  part  of  the  record  on  the  rehearing, 
thereby  presenting  questions  other  than  those  previously  arising  in  the 
case.     A  rehearing  was  allowed  on  the  basis  of  that  stipulation.    Munger 
et  al.  v.  Jacobson,  Receiver,  468. 

11.  Second  petition  by  the  same  party.  A  second  petition  for  a 
rehearing  of  a  cause  in  this  court  by  the  same  party  is  not  allowable. 
Garrick  et  al.  v.  Chamberlain,  476. 

Reheaking — setting  aside  judgment  in  vacation. 

12.  Setting  aside  a  judgment  and  ordering  a  rehearing  in  vacation — 
construction  of  the  act  of  February  18,  1859.  The  act  of  1859,  (sec.  15, 
ch.  37,  Rev.  Stat.  1874,)  providing  that  "whenever  any  judgment  shall 
have  been  rendered  in  the  Supreme  Court  which,  upon  further  considera- 
tion, is  found  to  have  been  erroneously  entered  up,  the  judges  thereof 
are  authorized,  during  vacation,  to  change  the  same  without  ordering  a 
rehearing  thereof,  by  entering  a  proper  judgment  in  said  cause, "  does  not 
authorize  the  Supreme  Court,  in  vacation,  to  set  aside  a  judgment  pre- 
viously entered,  and  to  order  a  rehearing  of  the  cause,  where  the  judg- 
ment so  entered  was  in  conformity  with  the  judgment  which  the  court 
had  rendered  in  the  cause,  and  such  as  the  court  intended  at  the  time 
should  be  entered.  The  statute  applies  only  to  cases  where  the  actual 
judgment  of  the  court  has  not  been  correctly  "entered  up"  by  the  clerk. 
In  acting  under  the  statute,  the  inquiry  is  not  whether  the  judgment  as 
rendered  or  determined  upon  by  the  court  was  a  correct  judgment,  but 
whether  the  judgment  as  rendered  is  "found  to  have  been  erroneously 
entered  up."    Blatchford  et  al.  v.  Newberry  et  al.  484. 

Setting  aside  judgment  at  subsequent  teem. 

13.  A  cause  on  appeal  from  a  decree  in  chancery  was  submitted  to 
this  court  at  the  January  term,  1878,  and  the  opinion  of  the  court  revers- 
ing the  decree  and  remanding  the  cause,  was  filed  on  the  24th  of  June, 
1878,  and  a  judgment  was  entered  accordingly.  On  petition  of  the 
appellees,  presented  at  the  January  term,  1879,  (the  first  term  of  the 
court  after  the  entry  of  the  judgment,)  a  rehearing  was  granted  at  the 
January  term,  1880,  and  on  the  2d  of  February,  1880,  the  original  opinion, 
directing  a  reversal  of  the  decree,  was  again  approved  and  filed,  and  the 
same  judgment  was  again  entered  in  the  cause.  At  the  January  term, 
1881,  (the  June  term,  1880,  having  intervened,)  the  appellees  asked  the 
court,  of  its  own  motion,  to  set  aside  the  judgment  entered  on  the  2d 
day  of  February,  1880,  and  to  grant  another  hearing  of  the  cause.  The 
application  was  denied.     Ibid.  484. 

14.  The  court  does  not  undertake  to  say  that  in  no  case  will  it,  of  its 
own  motion,  set  aside  a  judgment  at  the  second  term  after  the  same  has 
been  rendered,  or  grant  a  rehearing,  but  it  is  held,  that  when  a  cause  has 
been  twice  deliberately  heard  and  considered,  and  the  same  result  reached 
at  both  hearings,  and  a  judgment  has  been  rendered  and  entered  of 
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Setting  aside  judgment  at  subsequent  teem.  Continued. 
record  in  accord  with  the  then  judgment  of  a  majority  of  the  court, 
public  policy  and  the  stability  of  legal  proceedings  demand  that  such 
judgment  should  not,  after  one  entire  term  has  intervened,  be  disturbed 
for  no  other  cause  than  that  some  of  the  judges  who  concurred  in  ren- 
dering the  judgment  may  have  changed  their  views  of  the  law.  Blatch- 
ford  et  al.  v.  Newberry  et  al.  484. 

15.  A  motion  to  vacate  an  order  entered  at  a  preceding  term  denying 
a  petition  for  the  rehearing  of  a  cause  in  this  court,  will  not  be  enter- 
tained. The  term  at  which  the  order  was  entered  having  passed,  this 
court  has  no  power  to  change  its  judgment,  or  to  entertain  any  motion  to 
that  end.     Coates  v.  Cunningham,  463. 

Oe  a  second  appeal — FORMER  adjudication. 

16.  What  may  be  considered  on  a  second  appeal  in  the  same  case. 
See  FOEMEK  ADJUDICATION,  1. 

PBESUMPTIONS. 

Oe  law  and  pact. 

1.  As  to  time  of  execution  of  a  note — as,  the  day  of  its  date.  See 
DATE,  1. 

2.  That  a  testator  intended  to  dispose  of  his  entire  estate.  See 
WILLS,  6. 

3.  As  to  finding  of  facts  in  a  decree— presumption  in  its  favor. 
See  CHANCERY,  17,  18. 

4.  As  to  authority  of  attorney  at  law.  See  ATTORNEY  AT  LAW,  1. 

PROMISSORY  NOTES. 

Mode  of  execution. 

By  incorporated  religious  societies — so  as  to  bind  the  corporation 
and  not  the  individuals.  New  Market  Savings  Bank  v.  Gillet,  254. 
See  CONTRACTS,  1  to  6. 

PUBLICATION  OF  NOTICE. 

AS   TO   NON-EESIDENT   DEFENDANTS   IN   CHANCERY.      See  NOTICE,  4. 

PURCHASERS. 
Unrecorded  deed. 

1.  Of  its  effect  upon  subsequent  purchaser  without  notice.  See 
RECORDING  ACT,  1. 

Purchaser  under  judgment  or  decree. 

2.  Of  what  he  must  take  notice.     See  NOTICE,  2. 
Sale  of  canal  lands. 

3.  Where  the  officer  making  the  sale  also  becomes  the  purchaser — 
sale  not  void.     See  CANAL  LANDS,  1, 
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PURCHASERS.     Continued. 
Mortgagee  in  a  chattel  moetgage. 

4.  May  become  purchaser  at  his  own  sale  by  consent  of  the  mort- 
gagor.    Goodell  v.  Dewey,  308.     See  MORTGAGES,  13. 

Mortgagee  of  real  estate. 

5.  As  a  purchaser  under  power  in  mortgage  by  consent.  Same 
title,  5. 

PURCHASE  MONEY. 
Within  the  homestead  act. 

Whether  debt  is  for  purchase  money.     See  HOMESTEAD,  6,  7. 

RAILROADS. 
Location  and  construction  of  a  railroad  in  a  city. 

1.  Assent  of  the  city — rights  and  powers  of  the  company.  A  rail- 
road company  organized  under  the  general  law  of  March  1,  1872,  has 
authority  to  select  its  own  route,  to  lay  out  its  road  and  to  construct  the 
same;  and  this  power,  by  necessary  implication,  carries  with  it  the  power 
of  fixing  the  terminal  points  of  the  proposed  road,  subject  only  to  the 
limitation  that  the  construction  of  its  road  upon  or  across  any  street  in 
any  city  must  be  with  the  assent  of  the  corporation  of  such  city.  Chicago 
and  West.  Ind.  Railroad  Co.  et  al.  v.  Dunbar  et  al.  110. 

2.  A  railroad  company,  as  a  general  rule,  may  select  its  own  route,  fix 
its  terminal  points,  and  lay  out  its  road  and  acquire  the  right  of  way  and 
other  property  necessary  for  the  construction  of  its  road  on  any  and  every 
part  of  its  line,  whether  within  city  limits  or  without  them,  according  to 
its  own  discretion.  The  lines  selected  may,  without  the  assent  of  the 
city,  cross  streets,  and  the  company  may,  without  such  assent,  acquire 
the  right  of  way  and  construct  its  road  on  every  part  of  such  line,  except 
the  parts  to  be  constructed  upon  or  across  streets.     Ibid.  110. 

3.  Under  the  present  legislation,  it  is  not  necessary,  as  a  condition 
precedent  to  the  location  of  its  line  within  a  city  by  a  railroad  company, 
or  to  the  construction  of  its  railroad  within  the  city,  or  such  parts  of  its 
lines  as  are  not  within  any  street,  or  to  the  power  to  condemn  any  private 
property  within  the  city  for  such  purpose,  that  any  ordinance  should  be 
passed  by  the  city  council  either  giving  assent  for  the  construction  of  the 
road  upon  or  across  streets,  or  providing  for  the  location  of  the  road. 
Ibid.  110. 

4.  As  to  sufficiency  of  ordinance  for  construction  in  city — omission 
to  designate  the  precise  route.  A  city  ordinance  granting  permission  to 
a  railroad  company  to  construct  and  operate  a  railroad  within  the  city 
limits,  is  not  void  because  it  fails  to  designate  the  precise  line  upon  which 
the  road  may  be  constructed,  and  omits  to  designate  the  precise  points  at 
which  the  road  may  be  constructed  across  and  upon  the  several  streets 
to  be  intersected  by  it.     Ibid.  110. 
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RAILROADS. 
Location  and  construction  of  a  railroad  in  a  city.     Continued. 

5.  Permission  granted  by  a  city  council  to  a  railroad  company  to  con- 
struct its  road  across  streets  at  any  points  to  be  selected  by  the  company 
within  a  given  district,  is  not  a  delegation  to  the  company  of  powers 
which  can  only  be  exercised  by  the  council,  as  the  power  to  locate  the 
line  of  the  road  is  given  by  statute  to  the  railroad  company  alone,  and 
not  to  the  city  authorities.  The  city  of  Chicago  has  power  to  make  pro- 
vision for  the  location  of  a  railroad  within  its  limits,  but  no  power  to 
locate.  That  power  is  in  the  railroad  company,  subject  to  such  pro- 
visions for  the  location  as  the  city  council  may  make.  Chicago  and 
West.  Ind.  Railroad  Co.  et  al.  v.  Dunbar  et  al.  110. 

6.  The  power  of  city  council  to  provide  for  the  location,  is  no 
limitation  until  exercised.  The  mere  existence  of  a  power  in  a  city 
council  "to  provide  for  the  location,  grade  and  crossings"  of  railroads 
within  the  city,  and  "to  change  the  location,  grade  and  crossings"  of  rail- 
roads, until  exercised  is  no  limitation  upon  the  power  of  a  railroad  com- 
pany to  select  its  route  and  locate  its  road  within  the  city.     Ibid.  110. 

7.  Of  the  necessity  of  petition  by  adjacent  owners.  The  clause  in 
the  City  act  that  "the  city  council  shall  have  no  power  to  grant  the  use  of 
or  the  right  to  lay  down  any  railroad  tracks  in  any  street"  of  the  city, 
"except  upon  petitions  of  the  owners  of  the  lands  representing  more 
than  one-half  of  the  frontage  of  the  street,  or  so  much  thereof  as  is 
sought  to  be  used  for  railroad  purposes,"  has  reference  only  to  cases 
where  the  city  may  propose  to  grant  the  privilege  to  a  railroad  company 
to  run  along  a  street  for  a  given  distance,  and  not  to  a  case  where  the 
road  merely  crosses  a  street.     Ibid.  110. 

8.  Of  a  requirement  that  other  companies  shall  be  permitted  to  use 
the  track.  A  provision  in  a  city  ordinance  that  the  permission  to  con- 
struct a  railroad  within  the  city  is  upon  condition  that  the  railroad  com- 
pany shall  permit  any  other  railroad  companies,  not  exceeding  two  in 
number,  which  have  not  then  the  right  of  'entrance  into  the  city,  to  use 
the  main  track  of  the  road  therein  authorized  to  be  laid,  jointly  with 
such  road  so  authorized,  does  not  render  the  ordinance  invalid,  as  it 
confers  upon  the  railroad  company  no  power  not  given  it  by  law,  nor 
does  it  deprive  the  city  of  any  power  whatever.     Ibid.  110. 

General  Railroad  act  of  1819. 

9.  Is  repealed.  The  provision  of  the  general  Kailroad  act  of  1849, 
prohibiting  railroads  from  entering  cities  without  municipal  consent,  if 
not  repealed  by  implication  by  the  act  of  1872,  is  wholly  so  by  the  act  of 
March  31,  1874.     Ibid.  110. 

RATIFICATION. 
As  TO  voidable  sale  of  canal  lands. 

Of  ratification  by  the  State.     See  CANAL  LANDS,  2. 


INDEX.  717 


EECOEDING  ACT. 
Effect  of  unrecorded  deed.     , 

1.  As  to  subsequent  purchaser  without  notice.  An  unrecorded  deed 
conveying  a  life  estate  with  remainder  over,  is  void  as  to  a  subsequent 
purchaser  without  notice  of  its  existence,  for  all  purposes,  and  can  not 
be  set  up  by  the  remainder-man  so  as  to  prevent  the  running  of  the 
Statute  of  Limitations  of  1839,  in  favor  of  the  purchaser  and  those 
claiming  under  him.     Dugan  et  al.  v.  Follett  et  al.  581. 

EEDEMPTION. 
Effect  upon  title  under  the  sale. 

1.     No  title  can  properly  be  deduced  through  a  sale  under  a  foreclosure 
of  a  mortgage,  after  that  sale  has  been  rendered  inoperative  by  a  redemp- 
tion.    Parkhurst  v.  Race  et  al.  558. 
Eedemption  feom  tax  sale.     See  TAXATION,  10  to  13. 

EEFOEMING  A  DEED.     See  CHANCEEY,  14. 

EEHEAEING— IN  THE  SUPEEME  COUET.     See  PEACTICE  IN  THE 
SUPEEME  COUET,  10  to  14. 

EELIGIOUS  SOCIETIES. 
Mode  of  executing  conteacts. 

So  as  to  bind  the  corporation  and  not  the  individuals.  New  Market 
Savings  Bank  v.  Gillet,  254.     See  CONTEACTS,  1  to  6. 

EEMEDIES. 

TO  COMPEL  COUNTY  TREASURER  TO  PAY  ORDERS. 

1.  Of  the  proper  remedy.     See  MANDAMUS,  1,  2,  3. 
Concurrent  remedies.  • 

2.  May  be  pursued  at  the  same  time.  Palmer  et  al.  v.  Harris,  276. 
See  ACTIONS,  3,  4. 

EEMITTITUE. 
Avoiding  new  trial  thereby. 

1.  There  is  no  error  in  denying  a  motion  for  a  new  trial  in  an  action 
ex  delicto,  'where  the  plaintiff,  by  entering  a  remittitur,  reduces  the  dam- 
ages awarded  by  the  jury  to  an  amount  the  court  considers  reasonable. 
Union  Rolling  Mill  Co.  v.  Gillen,  52. 

EIGHT  OF  WAY.     See  EMINENT  DOMAIN,  2  to  6. 

SALES. 
Sale  of  personal  property. 

1.  When  title  passes,  as  between  parties.  Where  the  vendor  of  a 
stock  of  merchandise  puts  the  purchaser  into  possession  of  the  same, 
and  then  works  a  month  thereafter  with  the  purchaser  under  what  is 
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SALES.     Sale  of  personal  property.     Continued. 

assumed  to  be  a  part  of  a  previous  contract,  and  the  vendor  allows  the 
purchaser  to  go  on  selling  the  goods,  this  will  be  evidence  that  the  con- 
tract of  sale  was  completed.     Gmmbel  et  al.  v.  Arneft  et  al.  34. 

2.  Sale  by  one  partner  to  another — promise  to  pay  debts  by  pur- 
chaser creates  no  lien.  The  promise  of  one  partner  to  the  other,  upon  a 
purchase  of  the  entire  stock  of  goods,  etc.,  of  the  firm,  to  pay  the  part- 
nership debts,  will  not  create  any  lien  on  the  goods  sold.  It  creates  only 
a  personal  obligation  on  the  part  of  the  purchaser,  and  will  not  of  itself 
prevent  the  latter  from  subsequently  selling  the  goods  for  the  payment 
of  his  individual  debt.     Ibid.  34. 

Sale  op  canal  lands. 

3.  Where  the  officer  malting  the  sale  becomes  the  purchaser — sale 
not  void — ratification  by  the  State.     See  CANAL  LANDS,  1,  2. 

Of  a  sale,  as  distinguished  from  a  loan. 

4.  In  a  transaction  with  loan  association  organized  under  act  of 
1872.     See  BUILDING  AND  LOAN  ASSOCIATIONS,  2,  3. 

Judicial  sales. 

5.  Time  making  deed  under  judicial  sale — limitation — effect  of 
demand  and  refusal.     See  MASTEE'S  DEED,  1. 

SCHOOL  OKDEE. 
In  what  manner  executed. 

1.  A  school  order  for  the  payment  of  money  may  be  executed  by 
the  president  and  secretary  of  the  board,  or  by  a  majority  of  the  direc- 
tors who  constitute  the  board,  and  when  executed  in  either  way  is  legal. 
Langdale  v.  The  People,  263. 

SET-OFF.  # 

Of  the  right  to  plead  it.    * 

1.  On  opening  judgment  by  confession.  The  execution  of  a  cognovit 
or  warrant  of  attorney  to  confess  a  judgment  upon  a  note,  while  it  may 
be  regarded  as  a  waiver  of  the  right  to  apply  for  leave  to  open  the  judg- 
ment confessed,  and  to  plead  a  set-off  existing  at  the  time  of  the  giving 
of  the  power  to  confess,  is  not  a  waiver  of  the  right  to  plead  such  set- 
off after  the  judgment  has  been  opened  and  a  general  defence  allowed. 
In  such  case  the  warrant  to  confess  judgment  can  not  be  pleaded  as  an 
estoppel  of  the  right  of  the  defendant  to  plead  a  set-off  of  matters  exist- 
ing at  or  before  the  execution  of  the  warrant  of  attorney.  Borchsenius 
v.  Canutson,  82. 

Grounds  of  set-off — sufficiency  of  plea. 

2.  In  an  action  upon  a  promissory  note  the  maker  pleaded,  in  sub- 
stance, that  the  husband  of  the  payee,  who  was  the  plaintiff,  had  been  a 
partner  of  the  defendant,  and  at  the  time  of  his  death  was  indebted  to 
him  for  money  advanced  as  a  part  of  the  capital  the  husband  was  to  fur- 
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SET-OFF.  Gkounds  of  set-off — sufficiency  of  plea.  Continued. 
nish;  that  the  defendant  held  a  policy  of  life  insurance  upon  the  life  of 
plaintiff's  husband,  as  collateral  security  for  his  claim  against  the  latter, 
.  upon  which  the  defendant  had  paid  premiums  to  an  amount  named;  and 
that  in  consideration,  among  other  things,  that  the  defendant  would  sur- 
render such  policy,  the  plaintiff  entered  into  an  agreement  with  defend- 
ant for  the  submission  to  arbitrators  by  them  chosen,  to  determine  the 
amount  of  what  was  so  due  from  the  deceased  husband,  and  to  abide  by 
their  decision ;  that  the  arbitrators  made  their  award  that  $486  was  so 
due  from  said  decedent;  that  in  pursuance  of  such  agreement,  and  upon 
the  further  promise  of  the  plaintiff  to  pay  the  defendant  said  sum,  he 
delivered  the  policy  to  the  administrator  of  the  estate  of  the  husband  of 
plaintiff;  that  there  was  allowed  to  the  plaintiff,  as  widow  of  the  deceased 
partner,  $1010  as  her  specific  allowance,  out  of  the  estate;  that  said 
specific  allowance  amounted  to  all  the  personal  estate  of  her  deceased 
husband,  including  the  money  due  on  the  policy  of  insurance;  that  the 
administrator  afterwards  collected  the  money  due  on  the  policy,  amount- 
ing to  $1000,  and  paid  it  over  to  the  plaintiff  upon  her  specific  allowance; 
that  she  then  paid  over  to  defendant  the  sum  of  $850,  and  he  gave  to 
her  the  said  note  for  said  sum  so  paid  over,  and  so  he  says  that  at  the 
time  said  note  was  given  said  plaintiff  was  owing  him  said  sum  of  $486, 
and  interest  thereon,  which  he  offers  to  set  off,  etc. :  Held,  that  the  plea 
was  a  good  plea;  that,  as  far  as  the  plaintiff's  rights  were  concerned,  the 
contract  set  up  in  the  plea  was  a  valid  one,  and  the  surrender  by  the 
defendant  of  the  pledge  held  by  him  was  a  sufficient  consideration  to 
support  the  promise  of  the  plaintiff.     Borchsenius  v.  Canutson,  82. 

SETTLEMENT. 

HOW  FAB   CONCLUSIVE. 

1.  A  settlement  made  by  attorneys  with  a  client  after  his  majority, 
in  respect  to  moneys  and  securities  received  by  the  former  on  a  compro- 
mise of  litigation  affecting  the  interest  of  the  latter,  while  a  minor,  and 
for  attorney's  fees  and  advances  made  in  his  behalf,  will  not  be  disturbed 
unless  it  is  impeached  for  fraud,  unfairness  and  mistake.  Bennett  v. 
Walker  et  al.  525. 

2.  As  to  usury  therein.  "While,  generally,  a  settlement  finding  the 
amount  due  is  conclusive  upon  the  parties  unless  impeached  for  fraud  or 
mistake,  the  defence  of  usury  is  an  exception  to  the  rule,  and  any  items 
of  usurious  interest  included  therein,  so  long  as  any  part  of  the  principal 
debt  remains  unpaid,  may  be  deducted  or  set  off  against  the  principal. 
Payne  et  al.  v.  Newcomb  et  al.  611. 

SPECIAL  LEGISLATION. 
Of  the  act  of  1872  concekning  loan  associations.     See  BUILD- 
ING AND  LOAN  ASSOCIATIONS,  1. 
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STALE  CLAIMS— IN  CHANCEEY.     See  LIMITATIONS,  15. 

STATE  AND  FEDEEAL  JUDICIAEY. 
Supeeme  Court  of  the  United  States. 

1.  When  decision  binding  on  State  courts.  A  decision  of  the 
Supreme  Court  as  to  the  effect  of  a  patent,  being  in  relation  to  an  act  of 
Congress,  is  authoritative  and  binding  on  all  other  tribunals.  Gilmore 
v.  Sapp  et  al.  297. 

STATUTES. 
Construction  of  statutes. 

1.  Several  statutes  on  same  subject  to  be  construed  together.  Where 
several  sections  of  a  statute  have  a  bearing  upon  the  same  subject,  they 
will  be  construed  together,  in  order  to  arrive  at  a  correct  conclusion  as  to 
the  legislative  intent  in  the  several  different  sections.  Comrs.  of  High- 
ways v.  Comrs.  of  Highways.  631. 

Statutes  construed. 

2.  Appeals  from  Appellate  Court — as  to  amount  in  controversy,  or 
of  recovery  in  trial  court.  Application  of  the  statute.  Richards  v. 
The  People  ex  rel.  Thompson,  423.  See  APPEALS  AND  WKITS  OF 
EEEOE,  14. 

3.  Negotiable  instruments— county  orders  are  not  negotiable  or 
commercial  paper.  Application  of  chap.  98  of  the  Eev.  Stat,  entitled 
"Negotiable  Instruments."  People  ex  rel.  Hurd  v.  Johnson,  537.  See 
COUNTY  OEDEES,  2. 

4.  Peddler — what  constitutes,  within  the  meaning  of  that  term  as 
used  in  the  41st  subdivision  of  sec.  62,  of  the  general  Incorporation  act 
of  1872.     City  of  Chicago  v.  Bartee,  57.     See  PEDDLEES,  1. 

5.  Practice  in  chancery — and  of  revieicing  questions  of  fact  in 
chancery  cases  by  the  Supreme  Court.  Application  of  the  88th  and  89th 
sections  of  the  Practice  act.  Moore  v.  Tierney,  207.  See  APPEALS 
AND  WEITS  OF  EEEOE   21,  22,  23;  CHANCEEY,  1. 

6.  Setting  aside  a  judgment  in  the  Supreme  Court  and  ordering  a 
rehearing,  in  vacation.  Construction  of  the  act  of  February  18,  1859. 
Blatchford  et  al.  v.  Newberry  et  al.  484.  See  PEACTICE  IN  THE 
SUPEEME  COUET,  12. 

7.  Stockholders  in  insurance  companies — of  their  liability  under 
act  of  1869 — and  effect  of  that  act  upon  companies  previously  organized. 
The  16th  and  19th  sections  of  the  act  construed  in  Gulliver  v.  Rozlle,  141. 
See  COEPOEATIONS,  1  to  6. 

8.  Stockholders'  liability  under  act  of  1857  relating  to  manufactur- 
ing corporations — by  whom  and  how  enforced.  Harper  v.  Union 
Manufac.  Co.  et  al.  225.     See  COEPOEATIONS,  9,  10,  11. 
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STATUTE  OF  FKAUDS. 
Promise  to  pay  the  debt  of  another. 

1.  Where  a  surviving  partner  holding  a  policy  of  insurance  upon  the 
life  of  the  deceased  partner  in  pledge  for  his  partnership  indebtedness  to 
him,  surrenders  such  policy  upon  the  promise  of  the  widow  of  the 
decedent  to  pay  the  debt  of  her  deceased  husband,  whereby  she  is 
enabled  to  collect  money  to  be  applied  upon  her  specific  allowance  as 
widow,  her  promise,  though  not  in  writing,  is  not  within  the  Statute  of 
Frauds,  but  is  an  original  undertaking.     Borchsenius  v.  Canutson,  82. 

STOCKHOLDERS. 
Liability  for  debts  of  corporation. 

And  of  the  remedy.     See  CORPORATIONS,  1  to  11. 

SUBROGATION. 
In  favor  of  surety  of  guardian. 

1.  The  surety  of  a  guardian  who  is  compelled  to  pay  money  to  a  suc- 
ceeding guardian  of  a  ward,  will  in  equity  be  subrogated  to  all  the  rights 
of  such  succeeding  guardian  against  other  persons  for  the  same  money. 
Fogarty  et  al.  v.  Ream  et  al.  366. 

AS   TO   TAXES   PAID   BY  MORTGAGEE. 

2.  When  he  will  be  subrogated  to  the  lien  of  the  State.  Sharp  v. 
Thompson,  447.     See  MORTGAGES,  10. 

SUBSEQUENTLY  ACQUIRED  TITLE. 
Inuring  to  prior  grantee.     See  CONVEYANCES,  1. 

SURETY. 
Surety  of  guardian. 

1.  Extent  of  his  liability — impeaching  guardian's  report.  If  a 
guardian  makes  fictitious  reports  to  the  county  court,  falsely  charging 
himself  with  money  not  in  fact  due  from  him  to  his  ward,  for  the  fraud- 
ulent purpose  of  making^his  surety  liable,  a  court  of  equity  will  doubt- 
less interfere  at  the  suit  of  the  surety  to  correct  such  reports,  and  make 
them  conform  to  the  truth  as  to  the  amount  of  money  in  fact  owing  by 
the  principal.     Fogarty  et  al.  v.  Ream  et  al.  366. 

2.  Where,  at  the  death  of  a  guardian,  the  funds  of  his  ward  were  in 
the  hands  of  the  attorney  of  the  guardian,  who,  as  the  attorney  also  of 
the  executor  of  the  guardian's  estate,  had  the  same  inventoried  by  the 
executor  as  coming  to  his  hands,  and  such  attorney,  on  being  appointed 
as  guardian  of  the  ward,  procured  the  allowance  of  a  claim  against  the 
estate  of  the  former  guardian  in  favor  of  the  ward  for  such  sum,  and 
afterwards  reported  to  the  county  court  the  receipt  of  the  amount  of  such 
claim  as  paid  by  the  executor,  when,  in  fact,  no  money  passed  between 
them,  it  was  held,  that  the  surety  of  the  guardian  could  not  have  such 
report  set  aside  as  fraudulent,  simply  because  no  money,  in  fact,  passed 
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Application  for  judgment.  Continued. 
judgment  for  taxes  due  thereon,  as  the  north  half  of  the  north-east 
quarter  of  section  1,  giving  no  township  and  range,  the  court  will  have 
no  jurisdiction,  on  account  of  the  defective  description,  and  any  judg- 
ment for  the  taxes,  even  on  a  personal  appearance  of  the  owner,  will  be 
a  nullity.     People  ex  rel.  v.  Brag  sir  an  et  al.  286. 

7.  Waiver  of  defects  in  notice  by  appearance.  The  land  owner,  by 
entering  his  appearance  and  urging  general  objections  against  the  rendi- 
tion of  judgment  for  taxes,  waives  the  right  to  object  to  the  sufficiency 
of  the  notice  of  the  application.     Ibid.  286. 

8.  Appearance  does  not  make  proceeding  in  personam.  The  appear- 
ance of  the  tax-payer  on  an  application  for  judgment  against  his  land 
for  taxes,  and  defending  on  the  merits,  does  not  change  the  proceeding 
to  one  in  personam.  It  is  still  a  proceeding  in  rem  against  specific 
property,  and  no  personal  judgment  can  be  rendered.  If  the  property 
is  not  described  so  that  it  can  be  found,  there  will  be  no  error  in  refus- 
ing judgment  against  the  same.     Ibid.  286. 

9.  Error  assigned  without  objection  or  exception.  "Where  the  error 
in  a  proceeding  against  land  for  taxes  due  thereon  is  in  the  record  itself, 
being  a  void  description  therein,  so  that  a  judgment  against  the  land  is 
a  nullity,  error  may  be  assigned  on  the  judgment,  although  no  objection 
was  made  or  exception  taken  in  the  county  court.     Ibid.  286. 

Kedemption  from  sale  for  taxes. 

10.  Effect  of  mistake  of  county  clerk  as  to  amount.  Where  the 
owner  of  real  estate  sold  for  taxes  applied  to  the  county  clerk  to  redeem 
the  same,  and  paid  the  sum  required  of  him  by  the  clerk,  and  took 
a  certificate  of  redemption,  but  the  clerk,  by  mistake,  failed  to  require 
the  payment  of  taxes  subsequent  to  the  sale:  Held,  that  a  court  of 
equity  had  the  power  to  relieve  the  owner  against  the  mistake  of  the 
clerk,  and  protect  the  title  of  the  owner,  upon  his  paying  the  amount  of 
the  subsequent  taxes.     Gage  v.  Scales  et  al.  218. 

11.  The  county  clerk  is  the  proper  person  to  receive  the  redemption 
money,  and  it  is  his  duty  to  inform  the  owner  seeking  to  redeem,  of  the 
correct  amount  to  be  paid  for  that  purpose.     Ibid.  218. 

12.  Although  redemption  from  a  tax  sale  is  a  statutory  right,  yet  a 
party  attempting,  in  good  faith,  to  make  it,  may  be  relieved  against  the 
mistakes  or  frauds  of  the  officers  of  the  law,  or  of  the  purchaser.  If  he 
has  attempted  to  redeem,  and  has  done  all  he  was  required  to  do  by  those 
entitled  to  receive  the  money,  in  such  case  the  sale  will  be  discharged, 
even  though  in  consequence  of  the  mistake  of  the  officer  he  has  paid  less 
than  the  proper  amount,  if  he  will  pay  the  deficiency.     Ibid.  218. 

13.  Subsequent  taxes,  how  found.  On  application  to  redeem  land 
from  a  tax  sale  while  the  tax  books  are  in  the  hands  of  the  collector,  the 
county  clerk  can  require  the  party  to  present  a  receipt  showing  the  pay- 
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Kedemption  from  sale  for  taxes.     Continued. 

ment  of  subsequent  taxes,  or  if  they  have  been  paid  by  the  person  hold- 
ing the  certificate,  a  statement  from  the  collector  showing  the  amount 
paid,  by  whom  and  when;  and  in  this  manner  the  proper  amount  neces- 
sary to  redeem  may  be  ascertained.     Gage  v.  Scales  et  al.  218. 

Tax  deed— notice. 

14.  Notice  to  owner  or  occupant  essential  to  validity  of  tax  deed. 
Sec.  5  of  art.  9  of  the  constitution  of  1870,  guarantees  the  right  of 
redemption  from  sale  for  taxes  or  special  assessments  for  the  period  of 
two  years,  and  that  occupants  of  the  premises  sold  shall  in  all  cases  be 
served  with  notice  before  the  time  of  redemption  expires.  This  is  funda- 
mental, and  a  compliance  with  it  is  an  indispensable  condition  precedent 
to  the  right  to  acquire  a  tax  deed.     Gage  v.  Bailey  et  ah  530. 

15.  Sufficiency  of  notice — as  to  time  of  redemption.  A  notice  by 
publication  of  a  purchase  of  land  for  taxes,  which  states  that  the  time 
of  redemption  will  expire  on  October  26,  1876,  when  it  does  not  expire 
until  November  26,  1876,  is  fatally  defective.     Ibid.  530. 

16.  To  make  notice  by  publication  sufficient  to  authorize  a  deed  for 
land  sold  for  taxes  or  special  assessments,  it  must  be  shown  that  no  one 
is  in  the  actual  possession  of  the  premises  at  the  time  of  the  publication. 
An  affidavit  made  more  than  five  months  before  the  expiration  of  the  time 
of  redemption,  that  no  one  was  in  possession  of  the  premises,  and  that 
they  were  vacant  and  unoccupied  at  that  time,  is  not  sufficient  to  authorize 
publication  by  notice  to  the  owner  in  a  newspaper.     Ibid.  530. 

Taxes  paid  by  mortgagee. 

17.  When  he  will  be  subrogated  to  the  lien  of  the  State.  See 
MORTGAGES,  10. 

18.  When  given  a  priority  over  other  precedent  creditors.  Same 
title,  11,  12. 

TENANTS  IN  COMMON. 

Limitations. 

As  between  tenants  in  common.     See  LIMITATIONS,  8,  9,  10. 

TRUSTS  AND  TRUSTEES. 
When  a  teust  arises. 

1.  And  personal  liability  of  trustee  on  converting  trust  property  to 
his  own  use.  A  person  who  obtains  a  deed  for  real  estate  from  an  insane 
person  wrongfully  and  by  improper  means,  will  in  equity  be  treated  as 
his  trustee,  and  as  such  will  be  required  to  account  to  him  or  his  legal 
representatives  for  any  breach  of  the  trust,  and  a  personal  decree  may 
be  rendered  against  the  trustee  for  the  value  of  the  property  converted 
by  him  to  his  use.     Long  et  al.  v.  Fox  et  al.  43. 
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2.  So,  where  husband  and  wife,  by  jmposition  and  improper  means, 
procure  a  conveyance  of  valuable  real  estate  to  be  made  to  the  latter 
by  a  brother  at  the  time  incapable  of  making  a  contract,  and  make  an 
incumbrance  on  the  same  to  a  creditor  who  has  no  notice  of  the  fraud  or 
facts  of  the  case,  on  bill  to  set  aside  such  deed  the  grantee  may  be 
required  to  pay  off  and  discharge  the  incumbrance.  Long  et  al.  v.  Fox 
et  al.  43. 

UNITED  STATES  LAND  TITLES. 
Of  the  patent. 

1.  As  to  title  thereunder — and  of  the  power  of  cancellation.  Where 
a  patent  is  filled,  countersigned,  sealed,  and  recorded  in  the  general  land 
office,  the  title  to  the  land  vests  in  the  person  named  as  the  grantee  in 
the  patent,  without  a  formal  delivery  of  the  instrument,  and  when  so 
vested  it  can  not  be  taken  away  by  any  mere  ministerial  officer  of  the 
government.     Gilmore  v.  Sapp  et  al.  297. 

2.  Any  effort  by  a  ministerial  officer  to  cancel  a  patent  which  transfers 
title  to  a  grantee,  and  reinvest  the  title  in  the  government,  is  absolutely 
void,  and  can  not  affect  the  rights  of  any  one,  and  legislative  authority 
is  incompetent  to  confer  such  power  upon  a  land  officer.     Ibid.  297. 

USUEY. 
Commissions  paid  to  loan  agent. 

1.  Whether  usurious.  Where  a  loan  of  money  is  made  through  a 
loan  agent  for  the  highest  legal  rate  of  interest,  under  an  arrangement 
between  the  lender  and  the  agent  that  the  latter  is  to  impose  upon  the  bor- 
rower the  payment  for  his  services  in  examining  the  title  to  the  property 
given  in  security  and  ascertaining  its  value,  and  the  agent  deducts  from 
the  sum  loaned  a  commission  of  five  per  cent,  and  a  further  commission 
of  two  and  a  half  per  cent  for  procuring  an  extension  of  time  of  pay- 
ment, the  exacting  and  payment  of  such  commissions  will  render  the 
loan  transaction  usurious.     Payne  et  al.  v.  Newcomb  et  al.  611. 

Deduction  op  usury. 

2.  Usury  paid  with  the  principal  can  not  be  recovered  bade,  but  as 
long  as  any  portion  of  the  principal  remains  upon  which  the  usurious 
interest  accrued  and  was  paid,  such  usurious  interest  may  be  deducted 
from  or  set  off  against  the  remaining  principal,  and  this  can  not  be  pre- 
vented by  a  settlement  between  the  parties  finding  the  amount  due, 
which  includes  usury.     Ibid.  611. 

Settlement. 

3.  Not  conclusive  as  to  usury  therein.  While,  generally,  a  settle- 
ment finding  the  amount  due  is  conclusive  upon  the  parties  unless 
impeached  for  fraud  or  mistake,  the  defence  of  usury  is  an  exception  to 
the  rule,  and  any  items  of  usurious  interest  included  therein,  so  long  as 
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any  part  of  the  principal  debt  remains  unpaid,  may  be  deducted  or  set 
off  against  the  principal.     Payne  et  al.  v.  Newcomb  et  al.  611. 
Loan  associations  under  act  of  1872. 

4.  Of  contracts  with  an  association  organized  under  the  act  of 
April  4,  1872,  "to  enable  associations  of  persons  to  become  a  body 
corporate  to  raise  funds  to  be  loaned  only  among  its  members" — 
whether  usurious.  Holmes  et  al.  v.  Smythe  et  al.  413.  See  BUILD- 
ING AND  LOAN  ASSOCIATIONS,  2,  3. 

VENDOR  AND  PURCHASER. 

ON   SALE   OF   PERSONALTY. 

1.  When  title  passes — as  between  the  parties.     See  SALES,  1. 
Conveyance  peo cured  by  fraud. 

2.  And  placed  in  hands  of  assignee  of  notes  given  for  the  purchase 
money,  to  be  delivered  upon  payment — terms  of  setting  aside  the  deed. 
Hutchinson  et  al.  v.  Crane  et  al.  269.     See  FRAUD,  1. 

After  acquired  title. 

3.  Inuring  to  prior  grantee.     See  CONVEYANCES,  1. 

VENUE. 

Change  of  venue. 

Will  not  be  compelled  by  mandamus.     See  MANDAMUS,  4. 

VOID  AND  VOIDABLE. 

Sale  of  canal  lands. 

Where  the  officer  making  the  sale  is  also  the  purchaser — sale  not 
void.     See  CANAL  LANDS,  1. 

WIDOW. 
Of  her  estate  in  husband's  lands. 

1.  Before  dower  is  assigned.  Upon  the  death  of  the  ancestor  the 
law  immediately  casts  the  freehold  of  land  upon  the  heir,  subject  to  the 
widow's  right  of  dower.  Before  assignment  of  dower  the  widow  has  no 
estate  in  the  land  with  the  heir,  but  only  a  right  of  action.  Reynolds  v. 
McCurry  et  al.  356. 

WILLS. 
Construction  of  wills. 

1.  As  speaking  from  what  time.  As  a  general  rule  a  will  is  held  to 
speak  from  the  death  of  the  testator,  but  this  is  otherwise  where  the 
language  used  repels  the  presumption,  taking  into  consideration  the 
entire  instrument.     Updike  v.  Tompkins  et  al.  406. 

2.  Particular  expressions  will  not  control  where  the  whole  tenor  or 
purpose  of  the  will  forbids  a  literal  interpretation  of  the  specific  words. 
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Wills,  like  contracts  and  other  writings,  must  be  construed  according  to 
the  intent  of  the  maker,  and  that  must  be  ascertained  from  an  examina- 
tion of  the  instrument  and  all  its  provisions,  without  the  aid  of  extraneous 
testimony.     Updike  v.  Tompkins  et  al.  406. 

Will  construed — as  to  cancellation  of  notes. 

3.  Whether  embracing  notes  acquired  after  the  making  of  the  will. 
A  will  provides  that  in  case  the  testatrix  should  survive  her  mother,  the 
estate  should  descend  and  be  distributed  as  in  case  of  intestacy,  and  then 
contained  this  clause:  "I  hold  a  number  of  notes  against  my  brother, 
George  W.  Updike, — one  of  these  notes  is  for  $900,  and  I  intend  that 
one  to  be  cancelled  absolutely  at  my  death,  and  given  up  to  him.  As  to 
the  others,  if  I  survive  mother,  then  at  my  death  I  want  all  the  other 
notes  cancelled  and  surrendered  to  George  W.  Updike,  but  if  mother 
survives  me,  then  George  must  pay  the  interest  on  the  other  notes  until 
her  death,  and  then  the  other  notes  are  to  be  cancelled  and  surrendered 
to  him,  the  said  George;  and  I  will  that  said  $900  note  shall  be  given  up 
as  aforesaid,  and  I  declare  that  said  George  W.  Updike,  in  case  I  survive 
my  mother,  shall  inherit  equally  in  all  my  estate  with  my  other  heirs, 
notwithstanding  the  cancelling  and  surrendering  of  the  said  notes,  his 
full  share  therein. "  The  testatrix  did  survive  her  mother.  At  the  time 
of  the  death  of  the  testatrix  she  held  six  notes  upon  her  brother.  The 
note  for  $900,  spoken  of  in  the  will,  had  already  been  surrendered  to  the 
maker  by  the  testatrix.  There  was  but  one  of  the  remaining  notes  which 
she  held  at  the  date  of  the  will,  the  others  having  been  obtained  after- 
wards. It  was  held,  the  testatrix  intended  to  have  only  the  notes  held 
by  her  at  the  date  of  the  will  cancelled  and  surrendered,  not  those  which 
she  might  acquire  after  that  time.     Ibid.  406. 

4.  It  was  not  the  scheme  of  the  will  to  provide  a  fund  for  the  support 
of  the  mother  of  the  testatrix,  in  case  she  should  survive  her  daughter, 
from  the  interest  to  accrue  upon  notes,  for  in  another  clause  of  the  will 
the  mother  was  made  the  sole  devisee  of  all  the  property  in  case  of  her 
survivorship.  So  it  should  not  be  understood  from  the  clause  which 
required  the  maker  of  the  notes  to  pay  the  interest  on  "the  other  notes" 
to  the  mother  in  case  she  survived  the  testatrix,  and  upon  her  death  "the 
other  notes  to  be  cancelled,  and  surrendered"  to  the  maker,  that  any  other 
notes  than  those  held  by  the  testatrix  at  the  date  of  the  will  were  included. 
Ibid.  406. 

As  to  what  property  is  devised. 

5.  Construction  of  a  will.  A  will  of  a  wife  in  these  words:  "I  give 
and  bequeath  to  my  husband,  James  G.  Dwen,  all  moneys  and  properties, 
real  and  personal,  of  every  description,  in  the  city  of  Chicago,  county  of 
Cook,  and  in  Ogle  county,  State  of  Illinois;  also,  all  money  and  proper- 
ties which  may  hereafter  come  to  me,  by  reason  of  will  or  otherwise,  he 
to  pay  all  my  just  debts,"  etc.,  was  held  to  pass  real  estate  of  the  tes- 
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tatrix  in  Cook  county,  although  outside  of  the  city  of  Chicago,  to  her 
husband.     Higgins  v.  Dwen,  554. 

6.  Presumption.  It  is  presumed  that  a  testator,  when  he  makes  and 
publishes  his  will,  intends  to  dispose  of  the  whole  of  his  estate,  unless 
the  presumption  is  rebutted  by  its  provisions,  or  otherwise,  by  evidence 
to  the  contrary.     Ibid.  554. 

At  what  time  devise  to  take  effect. 

7.  Where  a  testator  directed  that  as  soon  as  could  advantageously  be 
done  after  the  death  of  his  widow,  all  his  notes,  etc.,  be  collected,  and 
all  his  property,  real  and  personal,  be  sold,  and  after  paying  the  expenses 
of  executing  the  will,  his  daughter  A  should  be  paid  $1000,  and  the 
remainder  of  his  estate  be  given  to  his  daughter  B,  if  living  when 
the  will  should  be  executed,  but  if  not  living,  her  part  to  be  given 
her  daughter  C,  and  appointed  B  his  executrix:  Held,  that  the  disposi- 
tion made  by  the  will  was  not  to  take  effect  until  after  the  death  of  the 
widow  of  the  testator,  and  then  the  division  was  to  be  with  reference  to 
the  condition  of  things  as  at  that  time  existing.  Lambert  et  al.  v.  Har- 
vey et  al.  338. 

8.  Where  a  will  provided  for  the  conversion  of  all  the  testator's  prop- 
erty into  money  on  the  death  of  his  widow,  and  its  division  among  his 
two  daughters,  but  directed  that  if  his  daughter  B  should  not  be  living 
"at  the  time  this  will  shall  be  executed, "  her  share  should  be  given  to 
her  daughter:  Held,  that  the  words,  "at  the  time  this  will  shall  be 
executed,"  referred  to  the  time  of  converting  the  estate  into  money  and 
distributing  it  under  the  will.     Ibid.  338. 

Heibs  taking  title,  subject  to  poweb  of  sale. 

9.  Where  real  estate  is  directed  by  a  testator  to  be  sold  and  converted 
into  money  after  the  happening  of  a  certain  contingency,  and -no  dispo- 
sition is  made  of  such  estate  in  the  meantime,  the  legal  title  will  devolve 
upon  the  heirs  at  law  of  the  testator,  subject  to  sale  under  the  power,  at 
the  proper  time.     Ibid.  338. 

EXECUTOB — TAKES  ONLY  POWEB  OF  SALE. 

10.  Not  the  legal  title.  Where  the  executor  of  a  will  is  directed  to 
sell  the  testator's  real  estate  and  divide  the  proceeds  of  the  sale  between 
certain  devisees,  the  executor  takes  only  a  power  of  sale,  that  being  all 
that  is  necessary  to  exec*ute  the  will,  and  no  legal  estate  in  the  land. 
Ibid.  338. 

Devise  excluding  estate  by  the  cubtesy. 

11.  On  a  gift  to  a  married  woman.  Where  a  testator  provided  in  his 
will  that  no  part  of  the  property  given  to  his  married  daughter  should 
ever,  in  any  event,  be  liable,  in  whole  or  in  part,  towards  the  payment 
of  any  debt  of  her  husband,  but  that  all  of  it  should  be  held  and  kept 
free  from  such  liability,  it  was  held,  that  by  necessary  implication  the 
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husband  of  the  devisee  was  excluded  from  any  estate  by  the  curtesy, 
even  if  that  had  not  been  abolished  by  statute.  Monroe  v.  Van  Meter 
et  al.  347. 

WITNESSES. 
Competency. 

1.  As  to  a  party  suing  as  heir.  Parties  suing  to  have  a  cloud  upon 
their  homestead  removed,  which  they  claim  as  heirs  of  their  deceased 
father,  are  competent  witnesses  to  testify  in  their  own  behalf  as  to  cir- 
cumstances and  facts  which  occurred  after  the  death  of  the  father  of 
the  defendants,  who  also  claim  as  heirs.  Kingman  v.  Higgins  et  al. 
319. 
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